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ACT:

The Tam | Nadu Shops and Establishnents Act, 1947,
Sections 14(1) and 31, interpretation of-Construction of a
statutory provision-Canon of construction Ex visceribus
actus-Wrds and phrases-Meani ng of~ "over tine", no such
person”, "such establishnment", "rate of overtine wages",

occurrirg in Section 14(1) and 31-Wiere the enployer
prescri bes working hours Iess than the maxi num pernissible
in the statute, whether he is obliged to pay the statutorily
prescribed rate and not the rates of overtine charges agreed
upon, in respect of work done in excess of the nunmber of
weekly working hours prescribed by the enployer and up to
the nunmber of statutorily permtted weekly working hours of
48 hours.

HEADNOTE

Under Section 14(1) of the Tam | —Nadu Shops  and
Establ i shments Act, 1947, "no person enployed in any
establ i shnent shall be required or allowed to work for nore
than eight hours in any day forty-eight hours in any week,
and under Section 31", where any person enmployed in any
establishment is required to work overtime, he shall be

entitled, in respect of such overtinme work, to wages at
twice the ordinary rate of wages."

In the establishment of Philips India Ltd. /which
switched over to five p days of week, with effect from March
29,1965 the total number of working hours per week was fixed
at 39 hours with a daily working hour of 7-3/4 hours from
Monday through Thursday and 8 hours on Friday. The conpany
al so Introduced the rate of overtine paynent at 1 1/2 tine
the ordinary wages for work done over and above the naximum
nunber of working hours per week as well as for working on
hol i days. This rate was admissible for overtine work done
beyond 39 hours per week but this was subject to an
i mportant condition that whenever the total working hours
exceed either 8 hours per day or 48 hours per week, the
enpl oyees were entitled to over tinme at twice the ordinary
wages as nandated by Section 31 of the Act. 1In the
establishment of the State Bank of India which is governed
by the Desai Award, the daily working hours from Monday to
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Friday was 6-1/2 hours a day and 4 hours on Saturday,
totaling a weekly 36-1/2 hours. The rate of overtine
al l owance was 1-1/2 tines the wages for every quarter of an
hour of overtine work done for which paynent have to be
made,

492

Claimpetitions were filed by the enployers of Philips
India Ltd., and the State Bank of India before different
Labour Courts under Section 33(c)(2) of the Industria
Di sputes Act, 1947 inviting the Labour Court to conpute the
nonetary benefits in respect of overtinme allowance for the
wor k done beyond the prescribed hours of work per week in
terms of section 31 of the Act. Their contention was that
they were entitled to overtinme wages at double the rate of
ordinary wages for work done in excess of 39 hours/36-1/2
hours a week.

Though the natters were ~before two operate Labour
Courts and were decided at different intervals, both the
Labour Courts - heldthat Section 14 of the Act does not
prescri be nunmber ~of working  hours per day but it nerely
speci fi ed maxi-mum nunmber ~of working hours that can be
i ntroduced by an enployer in an establishnent governed by
the Act. But once the enployer chooses to prescribe working
hours per day or total number of working hours per week |ess
than perm ssible under section 14, the rate of overtine
al | owance as prescribed in section 31 would be applicable to
the worknmen notwi thstanding the fact that the prescribed
nunber of working hours per day or total number of working
hours per week were less than the maxi num which the statute
permtted. Accordingly, both the Labour Courts computed the
nonetary benefits by granting overtine allowance at the rate
of double the ordinary wages and the difference between what
was paid by the enployer in each case at 1-1/2 tinmes the
ordi nary wages and what becane payable  as per the Courts
order was directed to be paid to each enpl oyee,

Aggri eved thereby the conpany and the Bank filed in al
five wit petitions questioning the correctness of 'the said
decision, Due to a conflict of opinionin the matter of
interpretation of Sections 14 ~and 31 by two earlier
deci sions of the Madras High. Court, the matter was referred
to a Division Bench, The Hi gh Court called in aid Section 50
of the Act to observe that iif the existing right and
privileges of an enployee in any establishnment are nore
favourable to himthan those created by the Act, the sane
were preserved and held; (i) that once the enployer
prescribed daily working hours as well as the weekly total,
work rendered in excess of the proscribed working hours
woul d constitute overtime work and when the statute
prescribes the rate of overtime work, it is obligatory upon
the enployer to nmake paynent at the statutory rate, (ii)
that even if Section 14(1) was interpreted as prescribing
normal working hours and that work in excess of the norna
wor ki ng hours so prescribed would constitute overtime which
woul d attract Section 31, yet once the enployer prescribed
hours less than the statutorily perm ssible working hours,
any work done beyond the prescribed working hours woul d be
overtime work and the rate of overtime work should be
governed by Section 31 of the Act, The H gh Court
accordingly disnmssed all the petitions.

Hence the appeal s by special |eave,

Al'l owi ng the appeals, the Court

HELD: 1.1 A bare perusal of Section 14(1) of the
Tam | nadu Shops
493
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and Establishnment Act, shows that it prescribes a ceiling on
wor ki ng hours. Cbviously, it cannot be interpreted to nean
that the enployer nust provide maxi num nunber of working
hours as therein set out in the establishnent governed by
the Act. It is open to the enployer to prescribe working
hours for a day and total nunber of working hours for a week
less than the ceiling prescribed by the statute. Section 14
puts an enbargo on the enployers’ right to prescribe working
hours beyond therein prescribed subject however, to its
liability to pay higher rate of wages for the overtime work
done. [500B-(C
1.2 The proviso to Section 14(1) makes it very clear
that the wupper limt fixed by the substantive provision can
be exceeded up to the ceiling fixed by the proviso and not
beyond in any case. This is a prohibition in public interest
for safeguarding the health which may be adversely affected
by fatigue, stress and strain consequent upon continuous
work daily or for total nunber  of hours in a week. This
si mul t aneously ensures a weekly off day even if the
enpl oyer ‘prescri bes nunber of working hours as provided in
Section 14(1).
[ 500D E]

1.3 Section 14(1) uponits true construction permts an
enployer to prescribe daily working hours not exceeding 8
hours a day and total nunber of working hours at 48 in a
week. By the proviso the enployer cantake ; overtine work
and that the bar | inposed by sub-section (1) of Section 14
may be breached to 'the extent provided in the proviso, if
the working hours do . not exceed 10 hours in any day and
total nunber of working hours at 48 in a week. 8 hours a day
and 48 hours in a week would constitute normal. working
hours. Anything in excess of 8 hours a day but not exceeding
10 hours a day and 48 hours a week and  not exceedi ng 54
hours a week will constitute overtinme. [500E-Q

2.1 The expression used in Section 14(1) is "no such
person” neani ng thereby that - person, who woul d be required
to work 8 hours a day or 48 hours a week, may be allowed to
work in excess of that |imt subject to paynment of overtine
wages. [500H]

2.2 The expression "such person".in the proviso to
Section 14 refers to person who is required towork for 8
hours a day and 48 hours a week.

[ 502B]

2.3 The expression "such establishnent” in the proviso
to Section 14 would indicate that establishment which has
prescribed the working hours as set out in the main part of
the section nanely, 8 hours a day and 48 hours in a week.
In such an establishnent overtime work for such a person
would only be that work which would be done in excess of
either 8 hours a day or 48 hours a week. Such overtine work
has to be conpensated at twice the ordinary rate of wages
prescribed in Section 31. [502C D

2.4 The expression "such overtine" can refer to one
contenplated by the proviso to Section 14(1? and no other
Readi ng Sections 14 and 31 together
494
a scheme energes. The statute first puts an enbargo on the
power of the enployers to prescribe normal working hours,
not exceeding 8 hours per day and 48 hours per week. The
proviso makes it obligatory to pay overtinme wages for work
in excess of the prescribed hours as set out in Section
14(1).

[ 502D E]

2.5 The enployer would ordinarily prescribe wages for
normal working hours. Once the wages for normal working
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hours per day and cumulative for the week or nonth are
prescri bed, they would be styled as ordinary rate of wages.
Thus the enployer will be liable to pay to the enployee
wages at the ordinary rate of wages for prescribed hours of
work as permissible in Section 14(1) and whenever he takes
work in excess of the prescribed hours of work the rate for
overtime work prescribed by Section 31 would cone into play
[ 502F- @G

3.1 The canon of statutory construction is that the
statute must be read as a whole. This is a general rule
applicable to all statutes and known as "construction ex
vi sceri bus actus or the "elenmentary rule" or "settled rule".
The only recogni sed exception to this well-laid principle is
that it cannot be called in aid to alter the neani ng of what
is of itself clear and explicit.

[ 503A- B]

Attorney General v: HRH Prince Earnest Augusts, [1957]
1 Al E'R, 497 quoted w th approval.

Poppat | al© Shah~ v. State of Madras, [1953] SCR 677;
Punj ab Beverages ~ Pvt. Ltd. v Suresh Chand, [1978] 3 SCR 370
referred to.

It is undoubtedly true that Section 14(1) does not
prescri be normal hours of work but nmerely puts an enmbargo on
the enployers’ right to prescribe daily and weekly hours of
wor k beyond perm ssibl'e under the statute. But where the
statute itself prescribes such perm ssion hours of work and
al so nmakes it obligatory to pay -overtime wages and
prescribes rates, it can only nmean work in excess of the
maxi mum hours of work perm ssible under the statute which
al one would attract the rate of paynent for overtinme work
"Such overtine work" in-Section 31 would and would only nean
overtime as understood in the proviso to Section 14(1) which
has reference to maximum hours of work permtted by
Sectionl4(1). This is how the statute “has to be read as a
whol e.

[ 506D F]

3.3 Applying this well-laid canon of construction
the expression "rate of overtinme wages" in Section'31 has to
be understood and interpreted in the light of the provision
contained in Section 14(1) read wth its proviso. By
reference to the statutory provisions and unhampered by
precedents, it becones clear that when normal working hours
as perntted by Section 14(1) are prescri bed by
establ i shnent for his enpl oyees working in the establishnent
to which the Act applies, wages for work in excess of such

prescribed hours of work wll have to be paid at the rate
prescribed in Section 31. The framers of the
495

statute provided the whole scheme by first putting an
enbargo on the maxi num nunber of working house payabl e at
ordinary rates and then permtting overtinme work-up to the
ceiling, simultaneously nmaking it obligatory to pay overtime
wages at the rate prescribed in the very statute. [503D F]
3.4 \VWere the enpl oyer prescribed working hours per day
or total nunber of hours of work per week less than the
nmaxi mum permi ssi bl e under the statute, in the absence of the
definition of that termin the Act, any work taken in excess
of the prescribed hours of work would be overtinme work and
the enployer would be liable to pay sonme compensation but
not necessarily the statutory conpensation which would be
attracted only when the enployer takes work in excess of the
maxi mum hours of work prescribed by the statute. In such a
situation the rate of wages payable would be as to what
ought to be the rate of wages payable. Such a rate nust be
the subject matter of agreenent between the parties or an
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award by industrial adjudication. Any work taken for a
period in excess of the nmaxinmm permissible under the
statute would indisputedly attract the statutory rate of
overtime of wages.
[ 506G H, 507D
I ndi an Oxygen Ltd. v. Their workmen, [1969] | SCR 550,
expl ai ned and relied on
A K Basu v. ICl (India) Pvt. Ltd. and Os. [1975] 1 LLJ
239, (Calcutta); Ms Carew & Co. Ltd. v. Sailaja Kanti
Chatterjee and Anr. [1972] 11 LLJ 359, (Calcutta) overrul ed.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTION Civil Appeal Nos. 833 34 &
835-837 (NL) of 1976.

Fromthe Judgenent and Order dated 4. 4. 1974 of the
Madras High Court in-~ Wit Petitions Nos. 2827, 2828/72,
1006, 1007/ 71.

F.S.. Nariman, D.N. Gupta and S. Ranmasubramani um for the
Appel | ant's.

M K. Ramamurthy, J. Ramanmurthy and Anbrish Kunmar for
the Respondents.

The Judgrment of the Court was delivered by

KHALID, J. Wat is the rate of overtinme allowance
adm ssible to the enployees of the two appellants working
their establishments situated in the State of Tanmi|l Nadu is
the only question raised in these appeal s by special |eave ?
496

(2) Ms Philips.India Ltd-the appellant in the first
batch of appeal s-a conpany incorporated under the Conpanies
Act has an establishnent in the State of Tami| Nadu. This
establishnent is governed by The Tamil ~Nadu Shops and
Est abl i shments Act, 1947 (' Act’ for short). According to the
practice followed by the conmpany, the enployees of the
establishnent had to render service for 39 hours  a week,
made up of 7 hours per day from Mnday to Friday and 4 -
hours on Saturday. Effective from March 29, 1965, when the
conpany switched over to five days week, it still retained
the total nunber of working hours per week at° 39 by
extendi ng the working hours from Monday to Thursday at 7-3/4
hours and 8 hours on Friday. Thus the total working hours
per week remai ned constant at 39. The conmpany also
introduced the rate of overtine paynent at 1-1/2 tine the
ordinary wages for work done over and above the maxinmm
nunber of working hours per week as well as for working on
hol i days. This rate was adm ssible for overtinme work done
beyond 39 hours per week but this was subject to an
i mportant condition that whenever the total working hours
exceed either 8 hours per day or 48 hours per week, the
enpl oyees were entitled to overtine at tw ce the ordinary
wages as mandated by Sec. 31 of the Act.

(3) State Bank of India (’'Bank’ for short), the
appellant in the second batch of appeals, paid overtinme
al l owance at the rate as awarded by the National I|ndustria
Tri bunal (Bank Disputes) popularly known as Desai Award. The
Tribunal fixed the working hours not exceeding 6-1/2 hours a
day from Monday to Friday and not excluding 4 hours a day on
Saturday. After thus fixing working hours at 36-1/2 per
week, the Tribunal proceeded to give direction about rate of
overtime allowance admssible to the enployees governed by
award. Modifying the rates as awarded by the Shastri Award,
the Tribunal directed that the rate of overtinme allowance
woul d be 1-1/2 times the wages as explained in the rel evant
portion of the award for every quarter of an hour of
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overtime work done for which paynment has to be nmde. (See
Para 10.46 of the Desai Award).

(4) 11 enployees of the company filed CaimPetition
No. 329/71 in the Labour Court at Madras under Sec. 33-C(2)
of the Industrial Disputes Act, 1947 (I.D. Act for short),
inviting the Labour Court to conpute the nonetary benefit in
respect of overtine allowance for the work done beyond the
prescri bed hours of work n per week as provided in Sec. 31
of the Act. In other words, they clainmed that in view of the
provi sion contained in Sec. 31 of the Act,

497

the enpl oyees of the conmpany working in the establishnent at
Madras are entitled to overtime wages at double the rate of
ordinary wages for work done in excess of 39 hours per week
and not at 1-1/2 tinmes the rate of ordinary wages as is
bei ng done by the conpany.

(5) Another Cdaim@Petition No. 306/71 was nmoved for
identical relief by sone other enployees of the conpany.

(6) Simlarly “three enployees of the State Bank of
India filed  three separate ClaimPetition Nos. 19,20 and 21
of 1964 before the Central CGovernnent Labour Court, Madras
praying for incidental relief on alnost identical grounds.
In other words, they  clainmed overtine wages at double the
rate of ordinary wages as prescribed in Sec. 31 of the Act.

(7) Though the matters were before the separate Labour
Courts and were decided at different -intervals, both the
Labour Courts held that Sec. 14 of ~the  Act does not
prescri be number of working hours per day but it nerely
speci fies maxi mum nunber of working hours that can be
i ntroduced by an enployer in an establishment governed by
the Act. But once the enployer chooses to prescribe working
hours per day or total number of working hours per week |ess
than perm ssible under Sec. 14, the rate of ‘overtime
al l owance as prescribed in Sec. 31 would be applicable to
the work- nen notwithstanding the fact that the prescribed
nunber of working hours per day or total number of working
hours per week were | ess than the maxi num which the statute
permtted. Accordingly, both the Labour Courts conputed the
nonetary benefit by granting overtine all owance at the rate
of doubl e the ordinary wages and the difference between what
was paid by the enployer in each case at 1-1/2 tinmes the
ordi nary wages and what becane payable as per the Courts
order was directed to be paid to each enpl oyee.

(8) The Bank and the conpany filed in all five wit
petitions questioning the correctness of ~the two comon
orders nade by the two Labour Courts, under Art. 226 of the
Constitution in the H gh Court of Judicature at Nadras. Al
the five wit petitions canme up before a learned Single
Judge of the Madras High Court who was of the opinion'that
there was a conflict in the matter of interpretation of
Secs. 14 and 31 of the Act in two decisions of -the sane
court being (i) Railway Enployees & Co. v. Labour Court (1)
and (ii) K P.V. Shaik
(1) (2960) Il LLJ 215.

498

Mohd. Rowther & Co. v. KS. Narayanan (1) and therefore he
referred the petitions to a Division Bench. All the wit
petitions were accordingly heard by a Division Bench of the
same Hi gh Court.

(9) The Hi gh Court took notice of the t*act that the
Act does not define overtime work which according to the
Hi gh Court nmeans work done beyond the normal working hours
in any establishment to which the Act applies. The High
Court then proceeded to observe that the proviso to Sec.
14(1) only lays down that overtime wages may be paid for the
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work done in excess of the normal working hours. The Hi gh
Court then held that once the enployer prescribed daily
wor ki ng hours as well as the weekly total, work rendered in
excess of the prescribed working hours would constitute
overtime work and when the statute prescribes the rate of
overtime work, it is obligatory upon the enployer to make
paynment at the statutory rate. Sec. 50 of the Act was called
in aid to observe that if the existing rights and privil eges
of an enployee in any establishment are nore favourable to
hi mthan those created by the Act, the same were preserved.
Accordingly, it was held that even if Sec. 14(1) was
interpreted as prescribing normal working hours and that
work in excess of the normal working hours so prescribed
woul d constitute overtine which would attract Sec. 31, yet
once the enpl oyer prescribed hours |ess than the statutorily
perm ssi bl e wor ki ng hours,. any work done beyond the
prescribed worki ng-hours woul d be overtine work and the rate
of overtinme work should be governed by Sec. 31 of the Act.
The Hi gh Court accordingly discharged the rule and confirned
the order's ~nmade by both Labour Courts, Hence these appeal s
by speci al | eave.
(10) It is not in dispute that the working hours in the

Bank were governed by Desai Award. So also the rate of
overtime allowance ‘was governed by the Desai Award till the
Labour Court ruled to  the contrary Simlarly, the conpany
had prescribed its own working hours -and provided for its
own rate of paynent for overtime work and the paynment was
made accordingly till the

Labour Court ruled to the contrary. It is of inportance to
note that in both the cases the working hours were | ess than
one maxi mum perm ssible under Sec. 14 of the Act. It is
equally inportant to note that the rates of paynent for
overtime work in both the establishments prescribed by them
were for the period of overtime work inexcess of their own
prescri bed worki ng hours and up to the
(1) (21972) 11 LLJ 385

499

statutory limt prescribed in Sec 14 of the Act. It is
adnmtted that where the overtime work exceeded the
statutorily prescribed Ilimt, the rate of paynent for

overtime work was the one statutorily prescribedin Sec. 31
of the Act. Therefore, the Contours of controversy is on a
correct interpretation of the relevant provisions of the
Act, what would be the rate of overtine all owance admi ssible
to the enployees of the establishments of the enployer in
each case situated in Tam| Nadu State for —overtinme work
done in excess of the prescribed nunber of working hours by
the enployer and up to the nunber of working hours
statutorily permtted. Tn other words, what ought to be the
rate of overtinme allowance for the work done in excess of 39
hours per week in the case of the conpany and 36 1/2 G hours
per week in the case of the Bank and up to 48 hours per week
in each case

(11) At the outset let us notice the relevant
provi sions of the Act. Sec. 14 provides for daily and weekly
hours of work. It reads as under

"14. Daily and weekly hours of work-(1) Subject to the

provisions of this Act, no person enployed in any

establ i shnent shall be required or allowed to work for

nore than eight hours in any day and forty-eight hours

i n any week:

Provided that any such person may be allowed to
work in such establishnment for any period in excess of
the limt fixed under this sub-section subject to
paynment of overtine wages, if the period of work,
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i ncluding overtime work, does not exceed ten hours in
any day and in the aggregate fifty-four hours in any
week. "
Sec. 31 prescribes rate of‘ wages for overtine
work. It reads as under
"31. Wages for overtime work -Were any person
enployed in any establishment is required to work
overtime, he shall be entitled, in respect of such
overtime work, to wages at twice the ordinary rate of
wages.
Expl anati on- For the purpose of this section, the
expression "ordinary rate of wages 'shall nmean such
rate of wages as nmay be calculated in the manner
prescribed.’
500

(12) The first ~question which we nust engage our
attention is: whether Sec. 14 upon its true interpretation
prescribes daily  working hours in an establishnment as al so
total nunber of working hours per week for which work may be
taken in —any week w thout incurring the liability to pay
hi gher rate of wages for overtine -~work.A bare perusal of
Sec. 14(1) would show that it prescribes a ceiling on
wor ki ng hours. Qbviously, it cannot be interpreted to nmean
that the enployer must provide maxi num  nunmber of working
hours as therein set “out in the establishnent governed by
the Act. It is opento the enployer to prescribe working
hours for a day and total nunber of working hours for a week
less than the ceiling prescribed by the statute. Sec. 14
puts an enbargo on  the enployers ’'right 'to prescribe
wor ki ng hours beyond therein prescribed subject however, to
its liability to pay higher rate of wages for the overtine
wor k done. The proviso however, nakes it very clear that the
upper limt fixed by the substantive provision can be
exceeded up to the ceiling fixed by the proviso and not
beyond in any case. This is  a prohibition in public
interest for safeguarding the health which may be adversely
affected by fatigue, stress and strain consequent upon
continuous work daily or for total nunmber of hours'in a
week. This simultaneously ensures. a weekly off day even if
the enpl oyer prescribes nunber of working hours as provided
in Sec. 14(1). Sec. 14(1) therefore, wupon-its true
construction permts an enployer to prescribe daily working
hours not exceeding 8 hours a day and total nunber of
working hours at 48 in a week. By the proviso, the enpl oyer
can take overtime work if the working hours do not exceed
hours in any day and 54 hours in a week, The proviso makes
it abundantly <clear that any work taken in. excess of the
wor ki ng hours prescribed in the main part of sub-s. (1) of
Sec. 14 would constitute overtinme work. 8 hours a day and 48
hours in a week would constitute nornmal working hours.
Anything in excess of 8 hours a day but not exceeding 10
hours a day and 48 hours a week and not exceeding 54 hours a
week will constitute overtime work. This becomes clear from
the |l anguage wused in the proviso when it says that the bar
i nposed by sub-s. (1) of Sec. 14 nmmy be breached to the
extent provided in the proviso. The expression used is that
no such person nmeaning thereby that person, who would be
required to work 8 hours a day or 48 hours a week, nmay be
allowed to work in excess of that Iimt subject to paynent
of overtine wages. 8 hours a day and 48 hours a week
constitute normal tinme of work at ordinary wages and any
work in excess of the tine prescribed for work would attract
the liability
501
to pay overtine wages. Undoubtedly, the High Court was right
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in saying that the expression 'overtine’ is not defined in
the Act but when Sec. 14(1) prescribes perm ssible hours of
work both daily and weekly and nakes it obligatory to pay
overtime wages for work in excess of the permssible hours
of work, the expression ’'overtine’ renders itself easy of

understanding. Overtime work attracts the liability of
payi ng overtine wages.

(13) "Over’ is a prefix qualifying the expression
"time’ which is well-understood. "Over’ as a prefix
general ly indicates excessive or excessively; beyond an
agreed or desirable limt. there are nore than 150
expressions to which 'over’ is added as a prefix. One such
expression is "overtine’. Collins Engl i sh Di ctionary

reprinted and updated in 1983 gives the neaning of the
expression 'overtime’ as (i) work at regular job done in
addition to regular working hours........ (iii) time in
excess of a set ~period ............... (v) beyond the
regul ar or stipulated time (vi) to exceed the required time
for (say 'a photographic exposure). Wbster’'s Third New
International Dictionary gives the neaning of the expression
"overtime' as (i) time Dbeyond or in excess of a set limt;
working time in excess of a mninumtotal set for a given
period; in excess of ~a set timelimt or of the regular
working tine. Theref ore, even though the expr essi on
"overtime’ is not /defined in the Act, its connotation is
unanbi guous. In no uncertain terns, it nmeans in the context
of working hours, period in excess of the prescribed working
hours, -

(14) The question really s not what is understood by
the expression ’'overtine', but ~what is theadm ssible rate
of paynent for overtime work. |If the statute permts
enpl oyment for a certain nunber of ~hours” of work and
nmandates a higher rate of wages for work done in excess of
the prescribed hours of work, obviously every enployer to
whomthe Act applies will have to pay overtine wages at the
rates prescribed in the statute. Accepting what the Hi gh
Court has held that Sec. 14(1) nerely prescribes the ceiling
on working hours and casts an obligation to pay overtine
wages as nmade obligatory in the proviso the question i's what
peri od of work shall be treated as overtine work so as to be
able to claimovertinme wages at statutory rate. Keeping out
of consideration for the tine being the wrking hours
prescribed by the two appellants, take a case in which the
wor ki ng house are prescribed as pernmitted by Sec. 14(1).
Functionally translated if an establishnment; has prescribed
wor ki ng
502
hours as pernmitted by Sec. 14(1) i.e. 8 hours a day and 48
hours a week, the enployees of such establishnment woul d be
entitled to overtinme wages as directed by the proviso and at
the rate prescribed in the statute. To sonme extent, the
proviso in this case has nade a positive specific provision
si mul taneously carving out an exception to Sec. 14(1). The
proviso first permts work in excess of the prescribed
nunber of the hours but it is hedged in with the condition
to pay overtinme wages. The expression 'such person’ in the
proviso refers to person who is required to work for eight
hours a day and forty-eight hours a week. The expression
"such establishnent’” in the proviso would indicate that
establ i shnent which has prescribed the working hours as set
out in the main part of the section nanely, 8 hours a day
and 48 hours in a week. In such an establishnent overtine
work for such a person would only be that work whi ch woul d
be done in excess of either 8 hours a day or 48 hours a
week. Such overtinme work has to be conpensated at the rate
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prescribed in Section 31 which provides that there any
person enployed in an establishnent is required to work
overtime, he shall be entitled in respect of such overtine
work to wages at twice the ordinary rate of wages. The
expression 'such overtime’ can refer to one contenpl ated by
the proviso to Sec. 14(1) and no other. Reading sections 14
and 31 together, a scheme energes. The statute first puts an
enmbargo on the power of the enployers to prescribe nornal
wor ki ng hours, not exceeding 8 hours per day and 48 hours
per week. The proviso mmkes it obligatory to pay overtinme
wages for work in excess of the prescribed hours as set out
in Sec. 14(1). Such overtine work has to be conpensated by
paynment of overtinme wages. And the rate of overtine wages is
prescribed in Sec. 31 nanely, at twice the ordinary rate of
wages. The enpl oyer would ordinarily prescribe wages for
normal working hours. Once the wages for normal working
hours per day and- cunulative for the week or nonth are
prescribed, they could be styled as ordinary rate of wages.
Thus the ~‘enployer will be liable to pay to the enployee
wages at ‘the ordinary rate of wages for prescribed hours of
work as pernissible in Sec. 14(1) and whenever he takes work
in excess of the prescribed hours of work the rate for
overtime work prescribed by Sec. 31 would conme into play.
Secs. 14 and 31 provide the whole schene of prescribing
normal hours of work “to be paid for as ordinary rates of
wages. They permt the enployer to take work in excess of
the normal working house up to the ceiling as set out in the
proviso to Sec. 14(1) which makes it obligatory to pay
overtime wages for work in excess of the normal working
hours and the rate for the same i's prescribed statutorily in
Sec. 31.
503

(15) No cannon of statutory construction 'is nore
firmy, established than that the statute nust be read as a
whole. This is a general rule of construction applicable to
all statutes alike which is spoken of as construction ex
vi sceri bus actus. This rule of statutory construction is so
firmy established that it is wvariously styl ed as
"elementary rule’ (See Attorney General v. HRH 'Prince
Earnest Augustus (1) and as a 'settled rule’ (See Poppatla

Shal | v. State of - Mdras)(2). The only -recognised
exception to this well-laid principle is that it cannot be
called in aidto alter the neaning of what is of itself
clear and explicit. Lord Coke laid down that: 'it isthe

nost natural and genuine exposition of- a statute, to
construe one part of a statute by another part of the same
statute, for that best expresseth nmeaning of the nakers’
(Quoted with approval in Punjab Breverages Pvt. Ltd. wv.
Suresh Chand). (3)

(16) Applying this well-laid cannon of construction
the expression 'rate of overtime wages’ in Sec. 3l has to be
understood and interpreted in the light of the provision
contained in Sec. 14(1) r read with its proviso.

(17) By reference to the statutory provisions -and
unhanmpered by precedents, it becones clear that when norma
wor ki ng hours as permtted by Sec. 14(1) are prescribed by
an enployer for his enployees working in the establishnent
to which the Act applies, wages for work in excess of such
prescri bed hours of work wll have to be paid at the rate
prescribed in Sec. 31. The framers of the statute provided
the whole schene by first putting an enbargo on the naxi mum
nunber of working hours payable at ordinary rates and then
permtting overtime work up to the ceiling, simultaneously
making it obligatory to pay overtine wages at the rate F
prescribed in the very statute.
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(18) The next question then is: where the enployer
prescri bes working hours less than the nmaxi num pernissible
in the statute, does he incur the obligation to pay overtine
wages at the rates prescribed in the statute ? If the
enpl oyer were to contend that even though it has prescribed
normal working hours less than that permtted by the
statute, and therefore, it would not be liable
(1) [1957] 1 Al E.R 497
(2) [1953] SCR 677
(3) [1978] 3 SR 370
504
to pay any overtime wages for the work taken in excess of
its own prescribed rates of wages, the prescription of
wor ki ng hours |less than the maxi mum perm ssible under the
statute woul d be a facade because thereby the enpl oyer woul d
enable itself to increase the working hours wi t hout
incurring any liability to pay overtine wages. Ordinarily,
therefore, where an enpl oyer prescribes normal working hours
| ess than ' the maximum pernitted by the statute and if it
seeks to take work in excess of its own prescribed nunber of
hours of —~work, the enployer renders itself liable to pay
overtime wages at any rate higher than the ordinary rate of
wages. As expl ained earlier, prescribed working hours is the
normal time of work and anything in excess of it is overtinme
work. It was not di'sputed on behalf of the enployer that any
work taken for a period in excess of ~the working hours
prescribed by both the appellants-enployers would nake it
obligatory for the '‘enployer to -pay overtine wages and
necessarily that nust be higher than the ordinary rate of
wages prescribed for normal working hours. This is not in
di spute. Both the appellants-enployers have prescribed rate
of overtine wages at 11/2 tine the ordinary wages for the
period in excess of the prescribed working hours and up to
t he maxi mum permissible under the Act. Both concede that
beyond the maxi mum nunber of working hours permitted by Sec.
14(1), there is no option with the enployer but to pay
overtime wages at the rate prescribed in Sec. 31. It i's not
a case as was sought to be canvassed in |Indian Oxygen Ltd.
v. Their Workmen(l), where the enployer contended that even
though it had prescribed total working hours per week at 39
hours and as the establishnent was governed by the Bi har
Shops and Establishnents Act, which permts nmaxi mum nunber
of hours of work at 48 hours per week and provides for
double the rate of ordinary wages for the work done beyond
48 hours per week, it was not liable to pay any overtine
wages at a rate higher than ordinary wages for the excess
wor k taken beyond 39 hours per week and up to the ceiling of
48 hours per week. This Court negatived this subm ssion and
held that once the enployer fixed hours of work |ess than
the maxi mum prescribed in the statute, the provisions both
as to nmaxi mumhours as well as rate of overtinme allowance
beyond the maxi mum hours prescribed by the statute has no
rel evance and cannot be relied upon. But as
(1) (1969) 1 SCR 550
505
the enployer has prescribed total working hours at 39 hours
per week, any work taken in excess of the prescribed hours
of work would be overtine work and that if as contended by
the enployer, that it was entitled to take any such overtine
work at ordinary rate of wages, it would be paying no extra
conpensation at all for the work done beyond the prescribed
hours of work and the conpany would be in that case
indirectly increasing the hours of work and consequently
alter its conditions of work. This extrene argunent was
rejected and the Court upheld the award of the Tribunal that
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for the ‘period in excess of the prescribed working hours
and up to the ceiling of 48 hours. the enployer would be
liable to pay overtine wages at the rate of 11/2 tines the
ordi nary wages and dearness allowance payable to them Let
it be noted that court did not interfere with the award by
saying that once overtine work is taken irrespective of
maxi mum fixed in the statute, the statutory rate would be
attracted. Undoubtedly, therefore, this decision supports
the subnission that where the enployer prescribed working
hours per day or total nunmber of hours of work per week |ess
than the maxi mum perm ssible under the statute, any work
taken in excess of the prescribed hours of work would be
overtime work and the enployer would be liable to pay sone
conpensation but not necessarily the statutory compensation
which would be attracted only when the enpl oyer takes work
in excess of the maximumhours of work prescribed by the
stat ute.

(19) Learned counsel for the respondent contended that
the trend of decisions is in favour of holding that the rate
of payment for overtinme work prescribed by the statute would
be admi ssible even where the enployer prescribed tota
nunber of working hours |less than the maxi mum pernissible
under the statute. Reliance was placed on A K Basu wv.
[.C.1. (India) Pvt., Ltd. and Os.(l) wherein a Division
Bench of the Calcutta H gh Court after referring to the
provi si ons of the Wst Bengal Shops and Establishnents, 1963
held that once the enployer prescribed total nunber of
wor ki ng hours at 36 per week and the statute pernitted tota
nunber of working hours at 48 hours a week, according to the
di cti onary nmeaning, the enployee has worked overtine. Once
he was call ed
(1) (19 75) | LLJ 239
506
upon to work beyond 36 hours, the rate of overtinme paynent
woul d be as prescribed in the “statute. In reaching this
conclusion, reliance was placed on the decision of the
I ndi an Oxygen Ltd.(l) We have already explained the ratio of
the decision of this Court in the case of Indian Oxygen Ltd.
and it does not bear out the observations of the High
Court. Reliance was also placed on Ms Carew & Co. Ltd. v.
Sailaja Kanti Chatterjee and Anr.A learned Single Judge of
the Calcutta H gh Court has taken the sane view after
di stinguishing the decision in the case of Indian Oxygen
Ltd. The reasons which appealed to the |learned Judge to
di stinguish the ratio of the decision in the case of the
I ndian Oxygen Ltd. failed to inpress wus.. In fact, the
decision in that case clearly rules that the statutory rate
of overtinme wages has relation only to the maximum nunber of
hours of work perm ssible under the statute and any work in
excess thereof.

(20) Reverting to the facts of both the cases, it is
undoubtedly true that Section 14(1) does not prescribe
normal hours of work but nmerely puts an enbargo on the
enpl oyer’s right to prescribe daily and weekly hours of work
beyond perm ssible under the Statute. But where the statute
itself prescribes such permissible hours of work and al so
nakes it obligatory to pay overtinme wages and prescribes
rates, it can only nmean work in excess of the nmaxi mum hours
of work perm ssible under the statute which alone would
attract the rate of paynment for overtime work. ' Such
overtime work’ in Section 31 woul d and could only nean
overtime as understood in the proviso to Section |4(1) which
has reference to nmaxi mum hours of work permtted by Section
14(1). This is how the statute has to be read as a whol e.

(21) W nust not be understood to say that where the
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statute prescribes maxi mum nunber of daily and weekly hours

of work and the enpl oyer prescribes less than the
perm ssi ble hours of work, work taken in excess of such
prescri bed nunber of hours will not be over-

(6) (1972) Il LLJ 359.

507

time work, or that the enployer would not be liable to pay
wages for such work at a rate higher than the ordinary
wages. An attenpt to so contend was nmade before this Court
in Indian Oxygen Ltd. vs. Their Wirknen. That contention was
repel l ed and this Court held;

"I'f the conpany ware asked to pay at the rate
equivalent to the ordinary rate of wages for work done
beyond 39 hours, but not exceeding 48 hours a week, it
woul d be paying no extra conpensation at all for the
wor k done beyond the agreed hours of work. The conpany
would in that case be indirectly increasing the hours
of "work and consequently ‘altering its conditions of
service."

The ‘'only question in such a 'situation would be as to
what D ought to be the rate of wages payable. Such a rate
must be the subject matter of agreenent between the parties
or an award by industrial adjudication. Any work taken for a
period in excess of the nmaximm permssible under the
Statute would indisputedly attract the statutory rate of
overtime of wages,

(22) Both the enmployers have prescribed the rate of
overtime wages at 11/2 tines the ordinary wages for overtinme
work in excess of its prescribed hours of work and up to the
maxi mum perm ssi bl e under Section 14(1). Therefore, they
cannot be accused of indirectly extending their working
hours. Both enpl oyers conceded that for at work for a period
in excess of the maxi mum perm ssi bl e hours of work under the
statute must be paid for and is being paid for at the rate
prescribed in the statute. ln.our opinion, therefore, the
H gh Court was in error in directing the enployers to pay
for overtime work in excess of the prescribed hours of work
and up to the maxi mum perm ssi bl e under Sec. 14(1) at double
the ordinary wages by invoking Sec. 31. For these reasons,
both these sets of appeals will have to be all owed and the
common Judgrment of the Hi gh Court governing all~ the five
wit petitions as well as the comon orders of both the
Labour Courts wll have to be quashed and set aside and the
applicati ons made by the enpl oyees under Sec. 33-C(2) of the
I.D, Act will have to the dism ssed.

508

(23) Accordingly, all the appeals in both the batches
succeed and are allowed and the judgment of the H gh Court
fromwhich these appeals arise is quashed and set aside as
al so the applications nmade by various enpl oyees under Sec.
33-C(2) of the I.D. Act are disnmissed.

(24) Wile granting leave this Court directed that the
appel l ants irrespective of the decision in these appeals
will have to pay costs to the respondents in one set only.
In accordance wth this direction, the appellants shall pay
costs to the respondents in one set only.

S R Appeal al | owed.
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