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ACT:

Pre-enption-Constitutional validity of enactnent-Amrending
| egislation providing that no decree should be passed  for
pre-enption in certain cases-Retrospective operation of
pendi ng appeal - Punjab Land Revenue Act, 1887 (Punjab 17 of
1887), s.3-Punjab Pre-enption Act, 1913 (Punjab 1 of 1913),

as amended by Punj ab Act 10 of 1960, SS.
3(a),3(4),3(6), 6,14, 15, 23, 31-Constitution of India, Arts.
19(1) (f),19(5).

Appeal - Abat enent - Decree for pre-enption against vendees

- Appeal by vendees-Death of one appellant pending appeal -
Legal representatives not brought on record-Miintainability
of appeal

HEADNOTE:

The owner of certain agricultural land in Punjab sold it to
the second respondent by a deed dated Decenber 12, 1957 The
son of the wvendor clained that he had a right of Pre.
enption and instituted a suit against the appellant who pur-
chased the land fromthe first respondent, and relied upon
the provisions in s.15 (a) of the Punjab Pre-enmption Act,
1913. The appellant pleaded (1) that the right of Pre-
enption conferred by s. 15(a) of the Punjab Pre-enption Act,
1913, had ceased to be enforceable on the repeal of the
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Punjab Alienation of Land Act, 1900, by the Adaptation of
Laws (Third Anend. nment ) Oder, 1951, in view of ss.
3(a),3(4), 6,14,23 of the Pre-enption Act of 1913, and (2)

that, in any case, s 15(a) of the Punjab Pre-enption Act,
1913, was repugnhant to Art. 19(1)(f) of the Constitution of
I ndi a.

Held, that (1) the repeal of the Punjab Alienation of Land
Act, 1900, 'had no effect on the continued operation of the
Punjab Pre-enption Act, 1913, and that the expression
,,agricultural land" in the later Act had to be read as if
the definition of the Alienation of Land Act had been bodily
transposed into it.
Clark v. Bradl augh, (1881)8 QB.D. 63, relied on
859
(2) t he effect of the repeal of the Punj ab
Alienation of Land Act, 1900, was that the restrictions
i nposed by ss. 14 and 23 of the Punjab Pre-enption Act,
1913, woul d di'sappear, leaving the court with an wunfettered
power 'to grant decrees to those who satisfied the terns of
s. 15.
(3) the restriction on the right of free alienation
i mposed by s. 15(a)being intended (i) to preserve the
integrity of the village and the village comunity, and (ii)
to inplenment the agnatic rule of succession, are reasonable
and culculated to further the interest of the genera
public. The provisions contained in s. 15(a) as it
originally stood as well as in the nodified formafter the
amendment effected by Act 10 of 1960 do not transgress the
limts of reasonableness required by Art. 19(5) of the
Constitution and are valid,
Bhau Ramv. Baij Nath, (1962) Supp. 3 S. CR 734 and Utam
Singh v. Kartar Singh & Ghers, Al.R 1954 Punjab 55,
relied on.
In Cvil Appeal No. 510 of 1961, the sale which give rise to
the suit was under a deed dated Decermber 29, 1949, in favour
of the appellant and the first respondent’s claim to pre-
enpt was based on s. 15(c)"thirdly" of the Punjab Preenption
Act, 1913. The suit was decreed by the trial ‘court on
Novenber 8,1951 and when the matter was under -~ appeal in
whi ch the question of the constitutional validity of s.15(c)
"thirdly" was raised, the Act was anended by Punjab Act 10
of 1960, by which, inter alia, (1)s.15 of the original ~ Act
was repealed and in its place was substituted a new
provi sion which omtted to confer a right of pre-enption in
the case of persons "owning land in the ~estate" as the
original s. 15(c) thirdly" had done, and(2) retrospective
ef fect was given to the provisions contained in the Amendi ng
Act by the insertion of a news. 31, which provided that "no
court shall pass a decree in a suit for pre-enption whether
instituted before or after the commencenent of the Punjab
Pre enption (Amendnent) Act, 1960, which is inconsistent
with the provisions of the said Act."
Held, (1) the restriction on the right of a vendor in 'cases
arising out of s.19 (c)"thirdly" of the Punjab Pre-enption
Act 1913, was a reasonable one and that the provisions in
the section were not repugnant to Art. 19(1)(f) of the
Constitution.
Bhau Ramv. Baij Nath & Others. (1962) Supp. 3 S.CR 724
fol | oned.
860
(2) the |language used in s, 31 was conprehensive
enough so as to require an appellate court to give effect to
the substantive provisions of the amending Act whether the
appeal before it was one against a decree granting pre-
enption or one refusing that relief. Consequently) in view
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of S. 31, the decree for preenption passed by the tria
court could not be sustained.

Lachmeshwar Prasad Shukul v. Keshwar Lal Chaudhuri, [1940]
F.C R 84, relied on.

Ram Lal v. Raja Ram (1960) 62 P.L.R 291 approved.

In Cvil Appeal No. 214 of 1961, the properties in respect
of which respondents 1 to 4 bad instituted a suit claining a
right of preenption had been sold to the appellants by a
deed dated April 25, 1957, for a consideration of Rs.
22,750, out of which appellants 1 and 2 had paid one half
amounting to Rs. 11,375, while the other three appellants
had paid the other half. The recitals showed that it was
not a case of sale of separated itens of the properties in
favour of the two sets of the vendees but that they were to
be enjoyed by themin equal shares. A decree for pre-
enption was passed agai nst the vendees who took the natter
on appeal. \Wile the appeal was pending the first appell ant
died but  no application was made to bring on record his
| egal representatives.

Hel d. that the appeal nust be dism ssed as having abated on
t he deat h of t he first appel | ant wi t hout | ega
representatives being brought on record.

VWere a decree is a joint one and a part of the decree has
beconme final by reason of abatenent, the entire appeal nust
be hel d to be abat ed.

JUDGVENT:

ClVIL APPELLATE JURI SDI.CTI ON.~ Civil Appeal s Nos. 139, 147,
214 and 510 of 1961.

Appeal s by special |eave fromthe judgnent and decrees dated
Cctober 8, 21. 28. 1959, and March 4,1959, of the  Punjab
Hgh Court in R S. A No. 473 of 1959, L.P.A No. 332 of
1959, R S. A Nos. 921 of 1959 and 508 of 1953.

J. P. Goyal, for the appellant (in C A No. 139 of 1962).
861

Nanak Chand, for respondent No. 1. (in C. A No. 139 of
1962).

Hardyal Hardy and N. N. Keswani, for the appellants (in C.

A. No. 147 of 1961).

Dayal Swarup Mehra and K. R Choudhuri, for respondent No. 1
(in C A No. 147 of 1961).

Hardev Singh and Y. Kumar, for appellants Nos. 2 to' 5

A, No. 214 of 1961).

K. L. Gosain and M L. Aggrawal a, for respondents Nos. 1

to 4 (in C A No. 214 of 1961).

P. S. Safeer, for the appellant (in C A  No. 510 of
1961).

Achhru Ram and B. D. Jain, for the respondent (in C~ A No.

510 of 1961).

1962. August 30. The Judgrment of the Court was delivered
by

AYYANGAR, J.- These four appeals which have been filed
pursuant to special |eave granted by this Court principally
rai se for consideration the constitutional validity of s. 15

of the Punjab Preenption Act (Act 1 of 1913), hereinafter
referred to as the Act. The property involved in these

appeals are agricultural Iands and in each one of them

decrees have been passed in favour of the preenptors whose

claim to preenpt was based on different sub-clauses of s.
15, and the vendees who are the appellants in the severa

appeals challenge the constitutional validity of the |I|aw
under which the suits have been decreed.

One of the appeals-Civil Appeal No. 214 of 1961 however

in C
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could be decided without considering the constitutiona
point regarding the validity

862

of s. 15 of the Act and it would therefore be convenient to
di spose it of first. The facts giving rise to the appea
are briefly as follows The 5th and 6th respondents before us
owned certain agricultural land in village Dugri which they
sold to the appellants by a deed dated April 25, 1957. Res-
pondents 1 to 4 instituted a suit against the appellants to
whi ch the vendors-respondents 5 & 6 were al so i npl eaded as

co- def endant s. The right of preenption was based on the
plaintiffs being the nearest collaterals of the vendors and
heirs according to the rule of succession. There were

certain points of dispute on the facts but these are not now
material and it is sufficient to state that the suit was
decreed by the Subordi nate Judge on Decenber 10, 1958. This
judgnent in favour of respondents 1 to 4 was affirmed by the
Di strict Judge on appeal and on further appeal, by the High
Court. I't is fromthis judgnent and decree of the High
Court that the vendees who are the appellants before us have
brought the matter to thi s Court-

The appellants were five in nunber. They fell into two
gr oups constituted respectively by the 1st and 2nd
appel lants who are brothers and by appellants 3, 4 and 5.

Wiile the appeal/ was pending in this Court the 1 at
appel | ant Mehar Singh died on May 18, 1960, |eaving a w dow
and five children- four daughters and a son, as his heirs.
No application was, however, nade to bring on record the
| egal representatives of the deceased 1st appellant- Mehar
Singh and |earned Counsel appearing for the other four
appel | ant s i nf or med t he office t hat the | ega

representatives were not being brought on record and that he
would proceed with the appeal on behalf of the four
surviving appel |l ants.

At the hearing of the appeal  |earned Counsel for the
respondents subnmitted that the appeal ought
863

to be dismssed as inconmpetent since the same had abated on
t he death of the first appellant wthout ~his | ega
representatives being brought on record. Lear ned - Counse
for the appellants, however, contended that whatever m ght
be the position as regards the share to which Mehar Singh
was entitled in the property purchased, the interest of the
deceased was distinct and separate fromthat of the others
and that the abatenent could be in any event only partia
and would not affect the continuance of the appeal by the
surviving appellants at |east as regards their share in the
property. As the deed of sale under which the appellants
purchased the property was not anong the printed records of
this Court, the appeal was adjourned in order to enable
| earned Counsel for the appellants to produce. it and
substantiate his contention that the interest of t he
deceased Mehar Singh wag distinct and separate. An English
transl ation of the deed of sale has now been produced before
us and a perusal of it indicates that the subm ssion nade on
behal f of the appellants is not sust ai nabl e. The
consideration for the sale is a sumof Rs.22,750/and the
conveyance recites that Mehar Singh and the second appell ant
bad paid one half amounting to Rs. 11,375/- while the other
three appellants had paid the other half It is therefore not
a case of a sale of any separated itemof property in favour
of the deceased-appellant but of one entire set of
properties to be enjoyed by two sets of vendees in equa
shares. It is clear law that there can be no partial pre-
enption because preenption is the substitution of the pre-
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enptor in place of the vender and if the decree in favour of
the preenptors in respect of the share of the deceased Mehar
Singh has becone final it is nanifest that there would be
two conflicting decrees if the appeal should be allowed and
a decree for
864
preenption insofar as appellants 2 to 5 are concerned is
interfered with. Were a decree is a joint one and a part
of the decree has becone final by reason of abatenment, the
entire appeal nmust be held to be abated. It is not
necessary to cite authority for so obvious a position but we
m ght refer to the decision of this court in Jhanda Singh v.
Gurmukh Singh (deceased) (1). The result is that the appea
fails as having abated and is dismssed with costs.
Cvil appeal No. 139 of 1961
The material provision of s. 15 of the Act relevant for the
consi deration of ~the constitutional point raised in this
appeal /is's. 15(a), but as the validity of other clauses of
the sanme section are challenged in the other appeals, we
consi der it convenient to set out the other relevant ones
al so:
"15. Subject to the provisions of section 14
t he right of preenption in respect of
agricul tural land and village i moveabl e
property shall vest-
(a) where the sale is by a sole owner or
occupancy tenant or, in the case of land or
property jointly owned or held, is by all the
co-sharers jointly, in the persons in order of
succession, who but for such-sale would be
entitled, —on the death of the wvendor or
vendors, to inherit the | and or property sold:
(b) where the sale is of a share out of
joint land or property, and is not nmade by al
the co-sharers jointly,firstly, in the |ineal
descendant s of . the vendor in or der of
successi on;
(1) Civil Appeal No. 344 of 1956, deci ded on
April 10 1962.

865
secondly, in the co-sharers, if any, who are
agnates, in order of succession;

(c) If no person having a right of pre-

enption under clause (a) or clause (b) seeks

to exercise it :-

thirdly, in the owners of the estate;
The following few facts are necessary to bel stated to
appreci ate the manner in which the question arises. One Ram
Nath sold certain agricultural |land of an area of about 65
bi ghas in village Durjanpur in District Sangrur of “Punjab to
the second respondent Pooran by a deed of sale  dated
December 12, 1957. The vendee-Pooransold the and he had
purchased, in favour of Ram Sarup- appellant before us.
Subsequently Munshi the first respondent brought a suit
Suit 297 of 1958 in the Court of the Subordinate Judge
First Cass at Narwana stating that he was the son of vendor
Ram Nath and cl ai m ng preenption under is. 15 of the Act.
There were rival clainms for preenpting the same property and
another suit was filed in regard to it which was tried al ong
with the suit by Munshi, but this failed and is no | onger of
rel evance. The main contest to the suit by Minshi was based
upon a denial of the fact that be was the son of Ram Nath.
This issue was found in favour of the respondent by the
Subordi nate Judge who decreed the suit, which judgnent was
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confirmed successively by the District Judge on appeal and
thereafter by the Hi gh Court on second appeal. It was
therefore conmon ground t hat i f S. 15(a) was
constitutionally valid, the sale by Ram Nath was subject to
the right of Munshi, to preenpt and that consequently his
suit was properly decreed.
866
The constitutional wvalidity of s. 15 was not contested
before the Hi gh Court because of the decision of a Ful
Bench of that Court which had upheld its validity. It was
only at the stage of an application for a review of the
Judgnent of the High Court that this point was raised but
the |learned Judges rejected it and it was on the ground of
this constitutional point that special |eave was granted and
that is the only point for consideration in this appeal
Before adverting to the points urged by |earned Counsel as
regards the constitutional validity of s. 15 it is necessary
to notice an argument urged on behal f of the appellant for
sust ai ni ng a contention that  even apart from the
unconstitutionality of the provision the right of pre-
enption conferred by s. 15(a) has ceased to be enforceable.
The argurment under this head was rested on the openi ng words
of s. 15 and certain other provisions to which we shal
i medi ately advert. It would be noticed that a. 15 opens
with the words "Subject to the provisions of section 14 the
right of preenption in respect of agricultural land.........
shall vest". Section 14 runs in these terns:
"14. ' No person other than a person who was at
the date of sale a menmber of an ‘agricultural
tribe in the same group of agricultural tribes
as the wvendor shall have a right of pre-
enption in respect of agricultural land sold
by a nenber of an agricultural tribe."
The expression "agricultural tribe" referred
toins. 14- is definedin s. 3(4) of the Act
thus: "nmenber of an-agricultural tribe and
group of agricultural tribes shall have the
neani ngs assi gned to them respectively
under the Punjab Alienation of Land Act, 1900.

867
Next it would be seen that a. 15 enpl oys the
words "in respect of agricultural | and"~

"Agricultural land" is defined in s. 3(1)  of
the Act thus:

"*agricultural land shall nean land as
defined in the Punjab Alienation of Land Act,
1900 (as anended by Act 1 of 1907), but shal
not include the rights of a nortgagee whether
usufructuary or not, in such |and,

Section 6 of the Act enacts;
"6. A right of preenption shall exist in

respect of agricultural land and vill |l age
i moveable property, but every such right
shall be subject to all the provisions and

[imtations in this Act contained".

and s. 23 enacts:

"No decree shall be granted in a suit for pre-
enption in respect of the sale of agricultura
land wuntil the plaintiff has satisfied the
Court -

(a) that the sale in respect of which pre-
enption is clained is riot in contravention of
the Punjab Alienation of Land Act, 1900: and
(b) t hat he is not debarred by tile
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provisions of section 14 of this Act from

exercising the right of preenption.”
Now, by the Adaptation of Laws (Third Amendnent) Order
1951, the Punjab Alienation of Land Act, 1900, has been
repeal ed and the argument urged by the | earned Counsel for
the appellant was that by reason of the repeal of that Act
the right of preenption granted by s. 15(a) has becone
unavail able. The argunment was sonmewhat on these |ines. It
is under s. 6 that the right of preenption is recognised and
granted, though s. 15

868

sets out the circunstances in which it arises. Under s. 6
the right is (a) in respect of "agricultural land ", and (b)
the right conferred by the Act is subject to every provision
and limtation contained init. In the Act, as originally

framed before the anendnent effected by the Adaptation of
Laws (Third Anendnment) Order, 1951 i. e., before the repea
of the Punjab Alienation of Land Act, 1900, there were two
principal limtations on the right of preenption in respect
of "agricultural land:" (1) it applied only to such land as
was defined inthe Punjab Alienation of Land Act, and (2) by
virtue of s. 14 there was alimtation of the group of
persons who nmight claimthe right of preemption if a sale
took place by "a nenber of an agricultural tribe", and the
expression "nenber /of an agricultural tribe" was as defined
by the Punjab Alienation of Land Act. Section 15 therefore
was subject to the limtations of s. 14 and to the
definition of "agricultural land and ’agricultural tribe
and this read in conjunction with the positive provision in
s. 23 has becone whol I'y inapplicable and unworkable after the
repeal of the Punjab Alienation of Land Act of ~ 1900. The
probl em here rai sed i s dependent upon the construction which
the several provisions which we have set out earlier. would
bear after the repeal of the Punjab Alienation of Land Act,
1900. One thing is clear ‘andthat is that the authority
which effected the repeal of the Punjab Alienation of Land
Act did not consider that Punjab Act 1 of 1913 had itself to
be repeal ed. W shall now consider the effect of the repea
of the Punjab Alienation of Land Act with reference to each
of the provisions:-
Definition of "agricultural |and under 8.3(1): Were the
provisions of an Act are incorporated by —reference in a
| ater Act the repeal of the earlier Act
869
has, in general, no effect upon the construction or _effect
of the Act in which its provisions have been incorporated.
The effect of incorporation is stated by Brett, L. J., in
Cl arke v. Bradl augh: (1)
"Wher e a statute is i ncor por at ed, by
reference, into a second statute the repeal of
the first statute by a third does not affect
the second. "
In the circunmstances, therefore, the repeal of
the Punjab Alienation of Land Act of 1900 has
no effect on the continued operation of the
Preenption Act and t he expr essi on
"agricultural land in the later Act has to be
read as if the definition in the Alienation of
Land Act had been bodily transposed into it.
Section 2 of the Punjab Alienation of Land
Act, 1900, as amended by Act 1 of 1907 defined
‘Land’ as foll ows:
"The expression 'land” neans |and which is not
occupied as the site of any building in a town
or village and is occupied or Ilet f or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 15

agricultural purposes or for purposes sub-
servient to agricultural or for pasture, and
includes.......... ... ... .. ... ..... "
It is not in dispute that the land concerned in the «claim
for preenption made in the appeal satisfies this definition.
We shall next take up the effect of the repeal of the Punjab
Al'i enation of Land Act, 1900, on s.14 of the Act and of the
definition contained in a. 3 (4) thereof of the expression
"menber of an agricultural tribe" and the effect of these on
the right of preenption conferred by s. 15(a). Wth the
repeal of the Punjab Alienation of Land Act, 1900, it is
mani fest that s.14 would | ose al
(1) (1881) 8 QB. D, 63.

870
significance, but this does not help, in any nanner, the
contentions urged by 1earned Counsel for the appellant. It

woul d be seen that s. 14is restrictive, in that in the case
of the alienations by persons referred to in that section
the right of preenption is conferred upon a limted group
Wth the repeal of the Punjab Alienation of Land Act, 1900,
the restriction inposed by 's. 14 as regards the availability
of the right of preenption to-particular agricultural tribes

woul d di sappear. In other words, the effect of the renova
of the limtation of s. 14 would only be that the opening
words of s. 15 cease to operate. |In such circunstances s.

14 woul d lose all significance because the post-Constitution
| aw does not recogni se nmenbership of tribes - as conferring
any special rights and consequently the elimnation of s. 14
woul d | eave a. 15 without the linmitation originally inposed
upon it. In the same nmanner the restriction inmposed upon
the passing of decrees by s. 23 could al so not operate after
the repeal of the Punjab Alienation of Land Act ‘but that
would leave the Court with an unfettered  power to grant
decrees under the provisions of the Act, i. e., without the
[imtations inposed by a. 23.

W are therefore clearly of the opinion that neither the
repeal of the Punjab Alienation of Land Act, 1900, nor the
consequential renoval of the fetters inposed by ss. 14 and
23 have the effect of rendering the substantive provision
contained in s. 15 not available to those who satisfy its
terns. In these circunstances we have necessarily to
consi der the mmin question raised by |earned Counsel for the
appellant, viz., that the rights conferred upon the pre-
enptor is an unreasonable restriction on the right  of
vendor s "to hold and dispose of property)” and of
prospective vendees to acquire property" —guaranteed to
citizens of India by Art. 19(1) (f) of the Constitution

871

Before proceeding to consider the question  about the
constitutional wvalidity of a. 15(a) of the Act, it is
necessary to nention that s. 15 of the Act has “been the
subject of very substantial anendnments effected by the
Punj ab Preemption (Anmendment) Act of 1960 (Act 10 of 1960).
Thi s however makes no difference to the present appeal since
the relevant portion of s. 15 as anended reads :

"15. (1) The right of preenption in respect of

agricul tural land and village i moveabl e

property shall vest-

(a) where the sale is by a sole owner-

FIRST, in the son or daughter or son’s son or

daughter’s son of the vendor;"
In view of this feature, it is needless to consider in this
appeal as to whether the anending Act is retrospective and
if so, the degree of retrospectivity- a question which falls
for decision only in Gvil Appeal No. 510 of 1961
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It is common ground that the right of preenption granted by
the statute is a restriction onthe right "to hold and
di spose of property" on the part of the vendor- the right
guar ant eed by Art.19(1)(f) of the Constitution. The
guestion, however, is whether the restriction inmposed is
reasonable and in the interest of the general public wthin
Art. 19(5) of the Constitution. The general question about
the inpact of the right conferred by Art. 19(1)(f) on the
ri ght of preenption has been dealt with exhaustively in the
judgnent of this Court in Bhau Ramv. Baij Nath (1) and it
is

(1) (1952) Supp. 3 S.C.R.724.

872

unnecessary to cover the ground again. The proper approach
to the question would be as to whether the grounds which are
stated to underlie the provision are reasonable judged in
the light of present ~day standards and needs of the
conmunity  and are inthe interests of the general public.
The question-about the reasonabl eness of this restriction
contained in 3. 15 of the Act was considered by a Full Bench
of the High Court of Punjab in Utam Singh v. Kartar Singh
(1) and as the grounds stated there have been referred to
with approval in subsequent decisions of the Punjab High
Court and were reli'ed on before us by |earned Counsel for
the respondent we might as well extract the passage in ful

“I't 'is plain that the objects underlying as.
15 and 16 of the Act may be briefly enunerated
as follows :
(1) to preserve the integrity of the village
and the village conmunity;
(2) to avoid fragnentation of holdings;
(3) to inplement the agnatic theory of the
| aw of succession;
(4) to reduce the chances of litigation and
friction and to promte public order and
donestic_confort; and
(5) to pronote private and public decency
and conveni ence. "
The reference here in the above passage to "the pronotion of
public order and donestic confort” and to "Private and
public decency and conveni ence" obviously have rel evance to
urban i moveabl e property dealt with in s. 16. The
(1) A 1. R 1954 Punjab 55.
873
grounds on which the reasonabl eness of the right of pre-
enption granted by law in regard to agricultural” property
dealt wth in s. 15 would therefore appear to be the first
four of the above. Anobng them nmuch stress could not be'laid
on the avoidance of chances of litigation and friction
because the exi stence of the right of preenption could also
give rise to litigation which otherwi se mght not exist. Nor
can the ground of avoidance of fragmentation of holdings
afford assistance to sustain the claimof a son to preenpt
in the event of a sale by a sole owner-father, for that
criterion has primary relevance to the right of preenption
enjoyed by co-sharers and the |ike. The grounds for
uphol ding s. 15(a) as reasonable and in the interest of the
general public therefore finally resolve thenselves into
t wo:
(1) to preserve the integrity of the village and the
village comunity; and
(2) to inmplement the agnatic rule of succession
The objective wunderlying the first ground is prina facie
reasonable and calculated to further the interest of the
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general public. It was however pointed out by |earned
Counsel for the appellant that wth the large scal e
mgration of population into Punjab consequent on the
pr obl ens created by partition there has been a
disintegration of the village community and that in the
circunmstances, what is at the present date inperatively
required is not the keeping out of strangers from rura

areas but rather for their being absorbed into the village
conmunity and that in that context the existence of a |I|aw
whi ch prevented such absorption could not be characterized
as being either reasonable or in the interests of the
general public. Though we see sone force in this subm ssion
of | earned

874

Counsel we are unable to accept it as a final and concl usive
answer to the argunent against the reasonabl eness of the
provision for we find that in the schemes for rehabilitation
of the refugees the principle of the integrity of the
village conmunity and the need to maintain sone degree of
cohesi on ‘as ' regards the population in each village has been

observed -and, indeed, fornms the basis of the nethods by
which different groups of refugees were settled in various
parts of the Punjab. -1t has thus been possible to reconcile

somewhat the needs of the refugees being settled in India,
with the preservation of the integrity of the village
conmuni ty.
Even i f this ground cannot serve  to- sustain the
constitutionality 'of the provision, we consider that the
other ground viz., that the next in succession should have
the chance of retaining the property in the famly, would
suffice to render the restriction reasonable and in the
interest of the general public within Art. 19(5). In this
connection we might refer to the reasoning in the ‘decision
of the Rajasthan High Court in Siremal v. Kantilal (1) | where
the |learned Judges struck ~down as wunconstitutional a
provision in a. 3 of the Marwar Preenption Act which granted
a right of preenption "to persons related wthin three
degrees to the vendor of the house or buil ding-plot provided
that the nearer in degree shall have priority over one nore
renot e" as an unreasonable restriction on the ri ght
conferred by Art. 19(1)(f) of the Constitution. -The basis
of this ruling was that the inmpugned enactment conferred the
right of preenption on all relations within three _degrees
and did not restrict it to the nenbers of the famly. Under
s.15 of the Act, particularly after the anendnent effected
by Act 10 of 1960, the right of preenptionis confined to
the menbers of the famly
(1) A l.R 1954 Rajastban 195.
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of the vendor, i. e., those who would have succeeded to the
property in the absence of any alienation
The rel evant portion of s. 15 (1) after amendnent reads:

"15. (1) The right of preenption in respect of

agricul tural land and village i moveabl e

property shall vest-

(a) where the sale is by a sole owner, FI RST,

in the son or daughter or son's son or

daughter’s son of the vendor

SECONDLY, in the brother or brother’s son of

t he vendor;

THI RDLY, in the father’s brother or father’s
brother’s son of t he vendor
FOURTHLY, . ... .o "

No doubt, the son and the other nenbers of the famly would
not have been entitled to a present interest in the property
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al i enated and consequently would not have a right to prevent
the alienation (in which event, however, it is needless to
add that a right to preenpt wan wholly wunnecessary as a
neans of preserving the property), but they would have a
legitimate expectation of succeeding to the property-an
expect ati on founded on and pronoted by the consci ousness of

the comunity. If the social consciousness did engender
such feelings, and taking into account the very strong
senti ment al value that is attached to the conti nued

possession of family property in the Punjab, it could not be
said that the restriction on the right of free alienation
i mposed by s. 15(1)(a) limted as it is to small class of
near relations of the vendor is either unreasonable or not
in the interest of the general public. The result is the
appeal fails and is dism ssed with costs.
876
Cvil Appeal No. 147 of 1961
The facts giving riseto this appeal are briefly as follows
The | appel lant Dalip Singh purchased under a deed dated
June 1,, 1957, agricultural land neasuring 98 bighas and 10
bi swas situated in village Bailerkha in district Sangrur
under a registered deed of sale. The vendors were Niha
Si ngh, Wazir Singh and Gurdial Singh who are respondents 2
to 4 before us. Sunder Singh brother of respondents 2 & 3
and uncle of the 4th respondent filed a suit in the Court of
the Sub-Judge, Narwana, for preenption basing his <claim

under s. 15(a) of the Act. It is nanifest that even under
the anmended s. 15 a person in the position of the first
respondent has a right to preenpt.” It would be seen that

under s. 15(a), as it originally stood, the right of pre-
enption is conferred upon persons who would succeed as heir
to the vendor in the event of his death. |In~ other words,
preenmption in such cases is the grant of an option to the
heirs to retain property in the fanily. ~As we have | al ready
pointed out in dealing with the claimby a vendor’s son in
Appeal 139 of 1961, we consider that the pr ovi si ons
contained in s. 15(a), as it originally stood, as well as in
the nodified formin which it has been reenacted do not
transgress the limts of reasonabl eness required by
Art.19(5) of the Constitution. As the constitutionality of
s.15(a) was the only ground which was or could be  canvassed
before us in this appeal and as we are rejecting it follows
that the appeal fails. It is accordingly dismssed wth
costs.

Civil Appeal No. 510 of 1961

VWhat now remains to be dealt with is Gvil Appeal 510 of
1961. Thi s appeal arises out of a suit filed by the first
r espondent as plaintiff for preenption of certain
agricultural land in village

877

Fat ehabad in Anritsar district. The sale which gave rise to
the suit was under a deed dated Decenber 29, 1949, in favour
of the appellate Singh. The claimto preenpt was based on
s. 15 (c) "thirdly" of the Punjab Preenption Act, 1913,
which has already been set out. The expression " estate"
which is used in cl. (c) "thirdly" is not defined by the Act
but by reason of its s. 3 (6) the definitionins. 3 of the

Punj ab Land Revenue Act, 1887, is attracted to it. Tur ni ng
now to s. 3 of the Punjab Land Revenue Act (Act XVII of
1887), it defines an 'estate’ as neaning, inter alia, "any

area for which a separate record-of-rights has been nade."
It was the case of the plaintiff-first respondent before us
that he owned land in the "estate" whereas the wunder--the
appel l ant before us did not own any land there. The
def endant whil e not disputing that the plaintiff owned |and
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in the village or the correctness of the allegation that the
land was in an "estate", sought to prove that he too owned
land in the sanme village and "estate" but in this he failed.
As the <case of the plaintiff was directly covered by the
terns of the statute his suit was decreed by the trial Court
on Novenber 8, 1951, and an appeal and second appeal there-
fromwere also dismssed. It was fromthis judgnment of the
H gh Court that this appeal has been brought and the
principal point on which |eave was granted related to the
constitutionality of the provisionins. 15 of the Pre-
enption Act upon which the respondent based his claim to
preenpt .
In regard to the point about the Considerational validity of
s. 15 (c) "thirdly" we consider that the case is clearly
covered by the judgnent of this Court in Bhau Ram v. Baij
Nath (1) where the Court upheld the validity of the right of
preenption granted under Ch, XIV of the Berar Land Revenue
Code (Appeal 430 of 1958). In the
(1) [1962] Supp 3 S- C. R 724.
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case of an estate within s 3 of the Punjab Land Revenue Act
of 1887, s. 61 of the Act enacts:
"61 (1) In the case of every estate, the
entire estate and the | andowner or, if there
are norethan one, the | andowners jointly and

severally, shall be liable for the | and
revenue for the tine being assessed on the
estate :

Provi ded t hat.

(a) the State Government may by notification

declare that in any estate a holding or its

owner shall not be liable for any part of the

| and-revenue for the tinme being assessed on

the estate except that part which is  payable

in respect of the holding; and

(b) .o

(2) A notification under proviso (a) to sub-

section (1) may have reference to any single

estate or to any class of estates or estates

generally in any |ocal area."
Thus it wll be seen that an "estate" is an wunit of
assessment and there is a joint and several liability on
persons owning land within the "estate’, to pay the “entire
assessment due on the estate. Thus though it is not really
the case of a co-sharer, it is somewhat akin tothat of a
co-sharer because of the joint liability for payment of |and
revenue. W therefore consider that the restriction on the
right of a vendor in such a case is a reasonable one and not
repugnant to Art. 19 of the Constitution. As learned
Counsel for the appellant desired to have tinme to ascertain
whet her there had been a notification of the Loca
CGovernment such as is referred to in a. 61 of the Punjab
Land Revenue
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Code, we adjourned the case to enable himto produce the
notification, if there was one, and we were infornmed that

t here was none.

If therefore the matters had stood as under the Ilaw as
enacted in s. 15 of the Act the appeal would have to be
di sm ssed. The Punjab Legislature, however, ef fected
substantial amendnents to the Punjab Preenption Act of 1913
by Punjab Act 10 of 1960 and it is the inpact of this |ater
| egislation on the rights of the parties to this appeal that
now requires to be considered. Punjab Act 10 of 1960
recei ved the assent of the Governor on February 2, 1960, and
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was published in the Punjab Government Gazette two days
later. By s. 4 of the Anmending Act s. 15 of the parent Act
was repealed and in its place was substituted a new
provision which onitted to confer a right of Preenption in
the case of persons "owning land in the estate )I as the
original section 15 (c) "thirdly" had done. Retr ospecti ve
effect was giving to the provisions contained in the
Amending Act by the insertion of a news. 31 in the parent
Act Wi ch read
"31. No court shall pass a decree in a suit
for preenption whether instituted before or
after the comencenent of the Punjab Pre-
enpti on (Amendrent) Act, 1959, which is
i nconsistent with the provisions of the said
Act".
It may be nmentioned that the figure 1959 ins. 31 is an
obvi ous m stake for 1960 which is the correct year of the
Amendi ng Act. The question now for consideration is whether
by reason of this anmendnment inthe law, the respondent is
entitled to the benefit of the decree which he obtained
under the previously existing enactnment. That s. 31 is
plainly retrospective and that it affects
880
rights to preenption which had accrued before the comng
into force of the Anending Act is not in controversy for s.
31, in plain terns, nakes the substantive provisions of the
enactment applicable to suits whetherinstituted "before or
after” the comencenent of the Anending Act. It was urged
bef ore us by | earned Counsel for the appellant that in view
of the plain |anguage of s. 31 this Court should apply the
substantive |aw enacted by the Punjab Legislature in the
amended s. 15 of the Preenption Act and set aside the decree
for preenption passed in favour of the first respondent. In
this connection | earned Counsel referred us to the judgnent
of the Federal Court in Lachneshwar Prasad Shukul v. Keshwar
Lal Chaudhuri (1) as to the coursewhich this Court would
adopt in giving effect to Anending legislation interfering
with the. rights of parties in pending appeals, and to the
deci sion of a Division Bench of the Punjab Hi gh Court in Ram
Lal v. Raja Ram(2) where the |earned Judges, on a
construction of s. 31 of the Act set aside a decree for pre-
enption passed in favour of the respondent before the Court,
giving effect to the provisions contained in Punjab Act 10
of 1960.
M. Achhru Ram | earned Counsel for the respondent, however
submtted that the | anguage enployed in the news. 31 was
not sufficient to pernmt a decree passed in favour of a pre-
enpt or being set aside by an appellate Court merely because
the ground on which preenption had been claimed and decreed
was not one that was included within the anended provi sions.
He pl aced reliance on the principle that besides the rule of
construction that retrospective operation is not, in the
absence of express words therefore, to be given to a statute
So as to inmpair existing rights except as regards matters of
procedure, there was a further
(1) [1940] F.C.R 84.
(2) (1960) 62 P.L.R 291.
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wel | -recogni sed rule that a statute was not to be construed
to have a greater retrospective operation than its |anguage
rendered strictly necessary. The argunent was that though
by the wuse, ins. 31, of the words "Suit for preenption
instituted before or after the commencenent of the Act" a
certain ampunt of retrospective effect was intended, stil
the retrospectivity was but partial inits operation and
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that the words used did not pernit the setting aside by an
appel l ate Court of a decree which was validly passed under
the substantive |aw applicable to the facts at the date of

t he original decree,. In this connection he pl aced
considerable reliance on the enployment of the words "no
decree shall be passed” in the opening words of s. 31 as

i ndicative of a ban only on the passing of a decree-an event
whi ch be contended would occur, firstly when a trial Court
passed a decree and secondly when the trial Court having
refused a decree, the appellate Court is called upon to pass
a decree which the trial Court should properly have done and
in no other Contingency. On this reasoning the contention
was urged that where a trial Court had passed a decree and
that decree gave effect to the lawas it stood up to the
date of that decree, the words of s. 31 did not enable an
appel l ate Court to set aside that decree on the ground of a
change in the substantive | aw effected by the Amending Act.
Through® we agree that there is a presunption against the
retrospective operation of a statute and also the related
principle that a statute will not be construed to have a
greater retrospective operationthan its |anguage renders
necessary, we consider that in the present case the | anguage
used in s. 31 is plain and conprehensive so as to require an
appel | ate court to give effect, to the substantive
provi sions of the Anendi ng Act whet her the appeal before it
is one against a decree granting preenption or one refusing
that relief. The decision of the
882
Federal Court in Lachmeshwar Prasad v. Keshwar Lal (1) on
whi ch | earned Counsel for the appellant relied fully covers
this case. The question there raised related to the duty of
the Federal Court when an anendi ng Act enacted after the
decree appeal ed fromwas passed adversely interfered wth
the rights of the respondent before the Court. The | |earned
Judges held. that the provisions of the Act were clearly
retrospective and shoul d be applied to the decree which was
the subject-matter of appeal before it and the appeal was
accordingly allowed and remtted to the H gh Court for
ef fect being given to the new | egislation. M. Achhru Ram
however, sought to suggest that the | anguage of s. 7 of the
Bi har Mneyl enders Act, 1939 which was the subject  of
construction before the Federal Court was differently worded
and was of w der anplitude. That section ran
"7. Notw thstanding anything to the contrary
contained in any other law-or in anything
having the force of law or in any agreenent,
no Court shall, in any suit brought by a
noney-| ender before or after the  comrencenent
of this Act in respect of a |oan advanced
before or after the comencement of this Act
or in any appeal or proceedings in.-revision
arising out of such suit, pass a decree for an
amount of interest for the period preceding
the institution of the suit, which, together
with any anpbunt already realised as interest
through the Court or otherwise, is greater
than the anmount of |oan advanced, or, if the
loan is based on a document, the amount of
loan mentioned in, or evidenced by such
docunent . "
In particular |earned counsel stressed the fact that unlike
in s. 31 of the Act now under consideration, in the Bihar
Act there were specific references to
(1) [1940] F.C. R 84.
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"appeal s" and "revision" and that this made a difference.
But in our opinion this nakes no difference since it is
adnmtted that s. 31 even according to the respondent has to
be given effect to, not merely by a trial Court but also by
an appellate Court, only |earned Counsel could urge that the
appel l ate Court could give effect to the Anending Act only
in cases where the trial Court has refused a decree for pre-

enpti on. No di stinction can, therefore, be rested on the
ground that the Bihar Act specifically referred to
", appeal s" and "revisions" seeing that t he rel evant

operative words in s. 7 of the Bihar Act were "no Court
shal | pass a decree"- words which occur in s. 31 of the Act
as well. On the other hand the reasoning of the |[earned
Judges of the Court which was based on the nature of an
appeal under the Indian procedural |law as a rehearing and a
court of appeal being not a court of error nerely, and the
view expressed that when an appeal was filed the finality
whi ch attached to the decree of the trial court disappeared,

all these |ines of reasoning point to the fact that even
when an ' appellate court dism sses an appeal it also is
passing a decree. In this connection we consider that the

reasoning and the conclusion of the D vision Bench of the
Punj ab High Court in Ram Lal v. Raja Ram (1) correctly sets
out the principles underlying the scope of an appeal as well
as the proper construction of s. 31 of the Amendi ng Act.

It was not suggested that if the provisions of s. 15 as
amended by Punjab Act 10 of '1960 had to be applied the
decree in favour of the respondent coul d be sustained. The
result therefore is that the appeal has to be allowed, the
decree in favour of the respondent set -aside and the
respondent’s suit for preenption disnissed. I'n Vi ew,
however, of

(1) (1960) 62 P.L.R 291.
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the circumstances that the appell ant has succeeded only by
virtue of subsequent |egislation, we direct that there shal
be no order as to costs in the appeal

Appeal s Nos. 139, 147 and 214 di sm ssed.

Appeal No. 510 All owed.




