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The Respondent herein at all material tines was working as a hel per
in the services of the Appellant. At or about 11.40 a.m, on 26.8.1983
while working in the first shift, he was found |lying fast asleep on an iron
pl ate at his working place, whereupon a disciplinary proceedi ng was
initiated against himin terns of Standing Oder 24(1) of the Mde
Standi ng Order framed under the Industrial Enploynent (Standing Oders)
Act, 1946. |In the said donestic enquiry he was found guilty whereupon by
order dated 17.1.1984 he was disnissed himfromhis services. It is not in
di spute that on three earlier occasions also, the Respondent was found guilty
of m sconduct; but only some mnor punishnents had been inposed.
Questioning the said order of dismssal dated 17.1.1984, the Respondent
herein filed a conplaint of unfair |abour practice as specified under Item
1(a), (b), (d), (f) and (g) of Schedule |V of the Maharashtra Recognition of
Trade Unions and Prevention of Unfair Labour Practices Act, 1971 (for
short "the Act) against the Appellant herein before the Labour Court, Pune.

In the said proceeding, two prelimnary issues were framed, nanely,

(i) whether the enquiry was proper; and (ii) is the finding recorded by the
enquiry officer perverse. The Labour Court by its order dated 21.5.1985
hel d that the domestic enquiry agai nst the Respondent was fair and proper
and the finding recorded by the enquiry officer was not perverse. He
thereafter proceeded with the case on nerits and in terns of its order dated
31.7.1985, the Labour Court held that the punishnent of disn ssal inposed
upon t he enpl oyee was harsh and di sproporti onate and no reasonabl e

enpl oyer coul d i nmpose such puni shnent for the proved misconduct.
Consequently, the Appellant herein was directed to reinstate the Respondent
on his original post with continuity of service with 50% of the back-wages
for the period from 23.12.1983 till his reinstatenent.

Aggri eved by and dissatisfied therewith both the parties herein
preferred separate Revision Applications before the Industrial Tribunal. By
a common judgnment dated 12.6.1987, the Revision Application filed by the
Appel | ant was all owed and that of the Respondent was dism ssed. The
Respondent thereupon filed a Wit Petition before the Bormbay Hi gh Court
and by reason of a judgnent and order dated 9.2.1995, the said Wit Petition
was di smssed by a | earned Single Judge. A Letters Patent Appeal there-
against was filed by the Respondent herein which by reason of the inpugned
j udgrment was al |l owed directing

") the judgnent of the |earned Single Judge dated 9th
February 1995 and the order of the Industrial Court
dated 12th June 1987 are quashed and set aside.

ii) The order passed by the second | abour court dated
31st July 1985 is nmodified by directing the
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enpl oyer to pay a sum of Rs.2,50,000/- to the

enpl oyee within one nonth fromtoday. In the

event of failure to pay the said amount to the

enpl oyee within one nonth fromtoday, the

enpl oyer shall be liable to pay interest at the rate
of 9 per cent per annumfromtoday till such

paynment is nade."

The Appellant is in Appeal before us questioning the aforenmentioned
j udgrent .

Despite service of notice, nobody has appeared on behal f of the
Respondent .

M. MD. Adkar, |earned counsel  appearing on behal f of the

Appel | ant, assailing the judgnent of the Division Bench of the Hi gh

Court, | brought to our notice that in the domestic enquiry the Respondent
herei n took several adjournnments and on the sixth day of hearing he went out
of the roomstating that he would come back for filing a medical certificate
in support of his plea of adjourning the matter but did not cone back;
wher eupon the donestic enquiry was held ex parte. The |earned counse

woul d contend that the Respondent has accepted his m sconduct and
furthernore materials have been brought on records to prove that he had
comm tted m sconduct earlier also and in that view of the matter, the

Di vi sion Bench of the Hi gh Court went wong in passing the inpugned
judgrment. It was pointed out that as regard purported conm ssion of unfair
| abour practice, the concerned workman prevaricated his stand fromcourt to
court inasmuch as whereas before the Industrial Court he invoked cl ause (Q)
of Item (1) of Schedule |V of the Act; before the learned Single Judge, he
i nvoked clause (b) of Item (1) thereof ~but the Division Bench of the Hi gh
Court proceeded to pass the inmpugned judgnent by invoking clause (a),

al t hough no foundational fact was pleaded in support thereof. Reliance

pl aced by the Hi gh Court on Colour-Chem Ltd. vs. A L. Al aspurkar and

O hers [(1998) 3 SCC 192], M. Adkar would urge, was msplaced as the
sai d decision was rendered in the peculiar factual matrix obtaining therein

The | earned counsel placing reliance on-Messrs Bharat |ron Wrks
vs. Bhagubhai Bal ubhai Patel and Others.  [(1976) 1 SCC 518] would submit
that in a case of proved m sconduct, the question of victimzation does not
ari se.

The said Act was enacted to provide for the recognition of trade
unions for facilitating collective bargaining for certain undertakings; to state
their rights and obligations; to confer certain powers on unrecognized
uni ons; to provide for declaring certain strikes and | ock-outs as/illegal strikes
and | ock-outs; to define and provide for the prevention of certain unfair
| abour practices; to constitute courts (as independent machi nery) for carrying
out the purposes of according recognition to trade unions and  for enforcing
the provisions relating to unfair practices; and to-provide for nmatters
connected with the purposes aforesaid. Section 26 of the Act defines
"unfair | abour practices’ to mean any of the practices |isted in Schedules I1I,
[1l and IV appended thereto. Schedule IV of the Act specifies general unfair
| abour practices on the part of the enployers, the rel evant cl auses wher eof
are as under

"1, To di scharge or dism ss enpl oyee \ 026

(a) by way of victimzation;
(b) not in good faith, but in colourable exercise of
enpl oyer’s right;

(g) for misconduct of a minor or technica
character, w thout having any regard to the nature
of the particular msconduct or the past record of
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service of the enployee, so as to anount to a
shocki ngly disproportionate puni shrment;"

Section 27 of the Act provides that, inter alia, no enployer shal
engage in any unfair |abour practice. Section 28 provides for dealing with
conplaints relating to unfair |abour practices. The court upon receipt of a
conplaint is invested with power to cause an investigation to be made and
on submi ssions of report by the Investigation Oficer and in the event no
settlenent is arrived at during investigation, the court may proceed to
consi der the conplaint and give its decision. Section 59 of the Act bars
proceedi ngs under the Bonbay or Central Act.

The jurisdiction of a Labour Court was, therefore, confined to make

an enquiry and pass an order thereupon as to whether the Appellant herein
had commtted an act of unfair |abour practice within the nmeaning of Section
26 read with therelevant provisions of Item1 of Schedule |V of the Act.

Bef ore we proceed to deternine the nerit of the decision rendered by
the Division Bench, it is useful to notice that the act of m sconduct
conmitted by the Respondent was admitted by himin terns of his letter
dat ed 26.8.1983 stating

"I, Uttam Manohar Nakate, No.3638, age 37, being
present give statenent such as :-

| have been working with Bharat Forge Conpany

for 14 years. Earlier | used to work in Cranckshop for |ast
6 years. | have been working - in-Production Devel opnent
Depart nment.

From 28.8.1983 | have been working first shift and
| have been regular in first shift.” Today on 26.8.1983 I

cane to work at 7:00 and as usual | was working. At
about 11:15 to 11:30 | suffered stomach ache while
pushing trolly. | told nmy partner M. A G Mstry that |

woul d take sone rest and accordingly | slept on the iron
plate. At about 11:40 security officer Shri Dashputre and
Shri Kel kar woke ne up. Qur supervisor M. Narkar was

there. | did not ask perm ssion from M. Narkar
Secondly our lunch interval was about to start and
therefore, | was to work in the lunch interval therefore,

t ook rest before hand.

Only because | suffered ache | took rest. Please
forgive for one tine.

| read ny statenment and | state that it is correct."”

It is also pertinent to note that the Enquiry O ficer in his report
categorically stated as to how the Respondent had been conducting hi nsel f
during the domestic enquiry proceedi ng observing

"On 24.9.1983 M. Nakate sent an application

along with Private Doctor’s certificate submtting that he
was sick as well as he was mentally disturbed. On this
application | wote the next date of enquiry as 25.9.1983.
On 25.9.1983, M. Nakate was present and submtted that

he was not feeling well therefore he was unable to attend
the enquiry. Wen | asked himhe told nme that he had

not come for attending the enquiry. The certificate was
in his vehicle and he had cone only for asking the
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adjournnent. M. Sagade subnitted that though M.

Nakate is covered under ESI Schene | have accepted the
Private Doctor’s certificate at Ex. 7. M. Nakate should
have brought ESI Doctor’s certificate for his sickness.
The conpany does not accept the Private Doctor’s
certificate. Considering the sequence of the incidence
M. Sagade further stated that M. Nakate was

del i berately advanci ng sone or the other reasons to

dodge the enquiry. He further stated that if M. Nakate
was not feeling well he could have sent ESI certificate
for his sickness on 24.9.1983 onwards. However he has
done so. | directed M. Nakate to go and get the
certificate which according to himwas in his vehicle.
Accordingly M. Nakate went out of cabin. After about
10-15 minutes he canme back and subnitted an

application at Ex. 8 stating that as he was nmentally

di sturbed and he was not feeling well the enquiry be

adj ourned for 8 days. ~ | again and again questioned him
about the certificate for which he had gone. M. Nakate
did not give me any reply regarding the certificate. He
was agai n-and agai n sayi ng-only one thing that he should
be given time. Because of this | cane to the concl usion
that no certificate was kept in the vehicle of M. Nakate
and the reason nental disturbance advanced by M.

Nakate was only to /avoid the enquiry. Therefore,

rejected the application for the adjournment. . Therefore,
| asked M. Nakate about his representative. M. Nakate
submitted that his representative was waiting at the Gate
No.1 of the Conpany.. | directed M. Sagade to send for
M. Salvi who was standing at the Gate No.1. M.

Nakate in the neantine told ne that the enquiry papers
are with M. Salvi. M. Kelkar the Security Oficer
submitted his report at Ex.9 that there is no person by
nane M. Datta Salvi at gate No.1l. ~ | once again asked
M. Nakate about his representative and i nstead of reply
he started saying that he had severe stomach-ache and
stated that he was not willing to say anything and asked
for adjournnent. | rejected this request also as since
begi nni ng of enquiry on 25.9.1983 M. Nakate was

del i berately advancing one after another false reasons to
get the adjournnent. | specifically told M. Nakate that
the enquiry woul d be conducted ex parte if he does not
participate. M. Nakate left the place of enquiry wi thout
saying anything. | therefore decided to conduct the
enquiry ex parte and directed M. Sagade to adduce the
evi dence on behal f of the company.”

The Labour Court, as noticed hereinbefore, in its order dated

21.5.1985 held that the enquiry was proper and thefinding of the Enquiry
Oficer was not perverse. The |earned Labour Court, however, in its order
dated 31.7.1985 passed an order of reinstatenment w th 50% back-wages
hol di ng

"\ 005Movi ously, this |lapse on his part does not show

that at any point of time he indulged in gross mnisconduct
whi ch affected adversely to the interest of the respondent
conpany. In the case at hand, the charges regarding

sl eeping during duty hours, no doubt, appear to be grave
and serious nature and such sort of tendencies cannot be
appreci ated and they deserve to be curbed with heavy
hands. |f such misconducts are viewed with |eniency, it
wi Il have adverse effect on the peace and tranquility of
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the peaceful functioning of the conpany, but, in the

i nstant case, we cannot adopt this harsh view It is
because the length of service of the conplainant is of

| onger period of 10 years and for one |apse of this nature
it is not proper to sack himfromthe services. | think,
therefore, by inmposing | esser punishrment it would be
better if one nore chance is given to himto serve the
respondent conpany. Viewed fromthis angle, | think

the puni shment of renoval inposed upon himby the
respondent is absolutely harsh and di sproporti onate and
no any reasonabl e enpl oyer woul d i npose such

puni shment in such circunstances.”

No sufficient or cogent-reason, in our opinion, was assigned by the

| earned Labour Court ~as to why a lenient view should be taken. The

Revi sional Court while allow ng the Revision Application of the Appell ant
and di sm ssing the Revision Application of the Respondent canme to the
concl usion that as the m sconduct has been proved and relying on the

deci sion ‘of 'this Court in Bhagubhai Bal ubhai Patel (supra) where it was
opi ned that a proved mi sconduct is anti thesis of victimzation in the

i ndustrial relations; held

"\ 005Therefore, in granting the relief of reduction of the
nature of punishnment, the |earned judge of the Labour
Court exceeded his jurisdiction and comritted an error
apparent on the face of the record..  I'n any event, since
the | earned Labour ‘Judge has found that the msconduct

of sl eeping during duty hours, was grave and serious, and
such tendenci es deserved to be curbed wth heavy hands

and since he had accepted the position of the past record
of the Respondent, the length of ten years of his service,
hardly constituted any mtigating circunstances. 1In fact,
the Respondent had been given sufficient opportunity to

i mprove hinself. |In these circunstances, the |earned
Labour Judge was wholly unjustifiedin interfering with
the punishrment. It is material to note that he has no
where found that the punishnment was shockingly

di sproportionate."

The said order of the Revisional Authority was uphel d by the | earned
Si ngl e Judge of the H gh Court stating

"\ 005That sleeping in duty is a serious msconduct, which
ought not to be overl ooked and showi ng | eniency in such

a matter was likely to have a deleterious effect on
discipline in the factory, are findings which the Labour
Court has itself arrived at. As to quantum of puni shrent,
the First Respondent-enpl oyer was required to consider

the past record and other attendant circunstances. — The
past record had two aspects, its length of 10 years and it
is being dotted with previous actions for nisconduct. To
over enphasis the Iength of the service to the detrinent
of previous disciplinary action, is discounting quality as
agai nst quantity."

The Division Bench of the High Court al so found conm ssi on of
maj or mi sconduct on the part of the Respondent but proceeded to exam ne
the question as to whether despite such proved m sconduct the puni shnent
awar ded by the enpl oyer on himwas grossly disproportionate and woul d
be an unfair |abour practice being an instance of |legal victimzation under
clause (1) of Item1 of Schedule IV of the Act. Relying on or on the basis of
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Col our-Chem Ltd. (supra), the Division Bench held

"\ 005The question that arises for our consideration is
whet her | ooking to the nature of the proved charge that
the enpl oyee was found sl eeping during duty hours and
was awakened by the security officer, can it be said that
the puni shment of dism ssal is shockingly or grossly

di sproportionate. |If the answer is in affirmative

obvi ously, such puni shnent could be treated as |ega
victimzation and enpl oyer would be guilty of having
engaged in an unfair |abour practice under clause (a) of
I[tem 1 of Schedul e 1V 005"

Upon taking into consideration the gravity of past m sconduct, it was
observed

"\ 005We find that | ooking to the nature of the charge, i.e.
the enployee was found sl eeping during duty hours, the

enpl oyee coul d not have been inflicted with the

puni shent of dismissal.” The past record which has been
referred to hereinabove and the m sconduct proved did

not justify the punishment of dism ssal " as no reasonabl e
enpl oyer woul d ever inpose the puni shnment of dism ssa

in such circunstances\ 005"

The Division Bench, however, in stead and place of passing an order
of reinstatenent upon taking into considerationthe fact that he was out of
the job for about 15 years and hardly 5-6 years’ job is left, directed paynent
of a sumof Rs.2,50,000/- to the Respondent.

Col our - Chem Ltd. (supra) whereupon strong reliance has been placed
by the Division Bench of the High Court is an authority for the proposition
that Cause (g) of Item 1l of Schedule IV of the Act is relatable to a m nor or
techni cal msconduct which in a given set of cases may anmpbunt to resulting
in a shockingly disproportionate punishment if they are followed by
di scharge or dismnissal of the delinquent. This Court therein, however,
referring to dictionary neani ng observed that the term"victimzation" is of
conprehensive inport. It may be victimzationin fact or in law . As regard
factual victimzation it was observed that it may consist of diverse acts of
enpl oyers who are out to drive out and puni sh an enpl oyee for no rea
reason and for extraneous reasons. It further proceeded to observed

"\ 005There can be in addition legal victinmizationand it is
this type of victimzation which is contenpl ated by the
decision of this Court in H nd Construction (1965) 2 SCR
85. It nust, therefore, be held that if the punishnent of
di sm ssal or discharge is found shockingly

di sproportionate by the Court regard being had to be the
particul ar maj or m sconduct and the past service record

of the delinquent or is such as no reasonabl e enpl oyer
could every inpose in like circunstances, it would be
unfair |abour practice by itself being an instance of
victim zation, in law or legal victimzation independent
of factual victimzation, if any. Such an unfair |abour
practice is covered by the present Act by enactnent of
clause (a) of Item1 of Schedule IV of the Act as it would
be an act of victimzation in law as clearly ruled by this
Court in the aforesaid decision\005"
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In that case the Respondents therein were punished although ten other
mazdoors who were al so found to be sleeping were let off. This Court
noti ced that the Respondents therein were although assigned nore
responsi bl e duties as conmpared to the mazdoors but in the background of the
surroundi ng circunstances and especially in the light of their past service
record there was no escape fromthe concl usion that the punishment of
di sm ssal inmposed on them for such m sconduct was grossly and shockingly
di sproporti onate.

Chol our-Chem Ltd. (supra) was, thus, rendered in the fact situation
obtaining therein. It is not an authority for the proposition that in a case
where an enpl oyee is found to be sl eeping during working hours, inmposition
of puni shnent of disnissal, despite his past bad records nmust be held to be
di sproportionate to the act of m sconduct.

In the instant case although victimzation has been taken to be a

ground of conplaint, no factual foundation therefor was laid and it was
confined to quoting only the |l egal provisions. No plea of |legal victimzation
was al so taken in the conplaint petition

A bench of this Court in U'P. State Road Transport Corporation vs.
Mohan Lal Gupta and Qthers [(2000) 9 SCC 521], opined

"The | earned advocate appearing in support of the
appeal nmainly contended on two counts. Onthe first, it
has been very strenuously contended as to whet her the
Labour Court can alter the punishnent awarded to
Respondent 1 wor kman upon recording a finding that the
charges have duly been proved and secondly, it has been
contended as to whet her the enpl oyee who has
adm ttedly m sappropriated the property of the enployer
Corporation can be allowed to be retained in service.

These two i ssues are undoubtedl y of sone
i mportance. The workman concerned during the course
of inquiry in no uncertain terms admtted his guilt though
however he has stated that the same ambunted to nere
negl i gence and not a deliberate act. But the Labour
Court being the fact finding court cane to the concl usion
that the charges stood proved and we are not in a position
to reassess the factual situation at this stage of the
proceedi ngs under Article 136 of the Constitution. The
finding as regards the proof of charges shall have to be
taken as accepted and we do not see any perversity
therein having regard to the state of facts nore so by
reason of acceptance of charge by the delinquent

enpl oyee. "

Yet again in U P. State Road Transport Corpn. Vs. Subhash Chandra
Sharma and Ot hers [(2000) 3 SCC 324], upon notici ng Col our-Chem Lt d.
(supra), this Court observed

"The charge agai nst the respondent was that he, in

a drunken state, along with the conductor went to the
Assi stant Cashier in the cash room of the appellant and
denmanded noney fromthe Assistant Cashier. Wen the
Assi stant Cashi er refused, the respondent abused hi m and
threatened to assault him It was certainly a serious
charge of m sconduct against the respondent. 1In such

ci rcunst ances, the Labour Court was not justified in
interfering with the order of renoval of the respondent
fromthe service when the charge agai nst hi m stood
proved. Rather we find that the discretion exercised by
the Labour Court in the circunstances of the present case
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was capricious and arbitrary and certainly not justified.

It could not be said that the puni shment awarded to the
respondent was in any way "shockingly

di sproportionate” to the nature of the charge found

proved against him In our opinion, the H gh Court

failed to exercise its jurisdiction under Article 226 of the
Constitution and did not correct the erroneous order of

t he Labour Court which, if allowed to stand, would

certainly result in a nmiscarriage of justice."

Each case, therefore, has to be decided on its own facts.

We have noticed hereinbefore that all the courts have answered the
guestion as regard comm ssion of m sconduct by the Respondent in one
voi ce. The Labour Court evidently had taken recourse to Cl ause (g) of Item
1 of Schedule |V of the Act which ex facie was inapplicable. The said
provision clearly postulates two situations, nanmely, (i) the m sconduct
shoul d be of mnor or technical character; and (ii) the punishnent is a
shocki ngly di sproportionate wi thout ‘having any regard to the nature of the
particul ar m sconduct or the past record of service of the enployee. The
past record of service, therefore, is a relevant factor for considering as to
whet her the puni shnent inposed upon the delinquent enployee is
shocki ngly disproportionate or not. As has been noticed hereinbefore,
before the | earned Single Judge an attenpt on the part of the Respondent to
take recourse to Cause (b) of Item (1) of Schedule IV failed. 1In absence of
any plea of factual victimzation and furthernore in absence of any
foundati onal fact having been | aid down for arriving at a conclusion of the
| egal victimzation, in-our opinion, the Division Bench commtted a nanifest
error in invoking C ause (a) thereof.

The Division Bench, thus, was not correct in relying on Col our-Chem

Ltd. (supra) and failed to notice the distinguishing features thereof. A
decision, as is well-known, is an authority of what it decides and not what
can |l ogically be deduced therefrom [See Cenent Corporation of India Ltd.
vs. Purya and Others [(2004) 8 SCC 270]

I n Bhagubhai Bal ubhai Patel (supra), this Court observed

"\ 005l n such a case the enployee, found guilty, cannot be
equated with a victimor a scapegoat and the plea of
victim zation as a defence will fall flat. This is why
once, in the opinion of the tribunal a gross m sconduct is
establ i shed, as required, on |legal evidence either in a
fairly conducted donestic enquiry or before the tribuna

on nerits, the plea of victimzation will not carry the case
of the enpl oyee any further. A proved m sconduct is
antithesis of victim zation as understood in industri al
relations. This is not to say that the tribunal has no
jurisdiction to interfere with an order of dism ssal on
proof of victimzation."

It was, therefore, obligatory on the part of the Respondent to pl ead
and prove the acts of victim zation. He failed to do so.

Furthernore, it is trite, the Labour Court or the Industrial Tribunal, as
the case may be, in ternms of the provisions of the Act, must act within the
four-corner thereof. The Industrial Courts would not sit in appeal over the
deci sion of the enployer unless there exists a statutory provision in this
behal f. Although its jurisdiction is wi de but the same nust be applied in
terns of the provisions of the statute and no ot her
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If the punishnent is harsh, albeit a | esser punishnent may be
i nposed, but such an order cannot be passed on an irrational or extraneous
factor and certainly not on a conpassi onate ground.

I n Regi onal Manager, Rajasthan State Road Transport Corporation vs.
Sohan Lal [(2004) 8 SCC 218], it has been held that it is not the nornal
jurisdiction of the superior courts to interfere wth the quantum of sentence
unless it is wholly disproportionate to the m sconduct proved. Such is not
the case herein. In the facts and circunstances of the case and having regard
to the past conduct of the Respondent as al so his conduct during the
donestic enquiry proceeding, we cannot say that the quantum of puni shnent
i nposed upon the Respondent was whol |y di sproportionate to his act of
m sconduct or otherw se arbitrary.

For the reasons aforenentioned, the inpugned judgnent cannot be
sustai ned, which is set aside accordingly. The Appeal is allowed. However,
there shall be no order as to costs.




