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PETI TI ONER
BHARTI YA HOMOEPATHY COLLEGE, BHARATPUR

Vs.
RESPONDENT:
STUDENTS COUNCI L OF HOVEOPATHYMEDI CAL COLLEGE, JAI PUR & ORS
DATE OF JUDGVENT: 03/ 02/ 1998
BENCH

SUJATA V. MANCHAR, D.P. WADHWA

ACT:

HEADNOTE

JUDGVENT:

[Wth Cvil Appeal No. 16041/96, CA No.555/98 {Arising out

of SLP {C No. 2991/98 {cc 9141/97}] and W P..NO. 81/ 97]
JUDGMENT

M's, Sujata V. Manohar. J.

Del ay condoned.

Leave granted,

Appeal s 16040 and 16040 and 16041 of 1996 arise froma
conmon judgrment of the Division Bench of the Hi gh Court of
Raj ast han at Jai pur dated 11th of° COctober, 1996 in D.B
Cvil Special Appeal (Wit) No.15/1996 against the order
dated 13.12.1995 of the Learned Single Judge in Cvil wit
Petition 4882 of 1995. Civil Appeal No. 16040 of /1996 has
been filed by Bhartiya Honeopathy Col |l ege, Bharatpur while
Cvil Appeal No. 16041 of 1996 is filed by Yuvraj Pratap
Seni or Menorial Homeopathy Medical  College, Al war. For the
sake of convenience we are setting wout the facts in G vi
Appeal No. 16041 of 1996. Both the appeal s along w th appea
arising from S.L.P. (C No. 2991/98 (cc 9141/97) and Wit
Petition No. 81 of 1997 have been heard together because
they raise comon question and arise fromthe sanme judgnent
of the Division Bench of the Rajasthan H gh Court.

In 1969 the Legislature of the State of  Rajasthan
enacted the Rajasthan Honeopathic Medicine Act, 1969 (Act 1
or 1970). Section 3 of the Act provides for’ the
establ i shnent of the Rajasthan Board of Honeopat hi c
Medi ci ne. Section 40(1) of the said Act prescribes that the
said Board shall have the power to recognise Honeopathic
educational or instructional institutions for the purpose of
affiliation. Section 40(iii) exposers the said Board to hold
exam nations and to grant degrees/diplonmas to persons who
shal | have pursued a course of study in an educationa
institution affiliated to the Board. Accordingly the
Raj ast han Board of Honeopat hic Medi ci ne was set up under the
said Act. It conducted exam nations for the grant of
B.H MS. Degree as well as exami nations for A a Diploma in
Honeopat hy. The two appel |l ant colleges at Alwar and
Bharat pur were, at the material tine, affiliated to the
Raj ast han Board of Honeopathic Medicine. Their students
appeared for the B.H MS. examination conducted by the
Raj ast han Board of Honeopathic Medicine until about 1994.
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In 1973 the Central Governnent enacted the Honeopat hy
Central Council Act, 1973 (Act 59 of 1973). Section 13 of
the Honmeopathy Central Council Act, 1973 provides for
recogni tion of medical qualifications in Honeopathy granted

by any University, Board or Medical Institution in India.
The recogni sed institutions and qualifications are listed in
the Second Schedule of the Act. In the Second Schedule,

under the head "State of Rajasthan", the Rajasthan Board of
Honeopathic Medicine is recognized from 1979 onwards for a
Di ploma in Horeopathic Medicine & Surgery (D.HMS.). The
University of Rajasthan is recognised for the degree of
B.HMS. from 1990. The Rajasthan Board of Homeopathic
Medicine is not recognised for the degree of B.H MS. under
the Second Schedule to the Honeopathy Central Council Act,
1973. The Rajasthan Board of Honeopathic Medici ne, however,
continued to hold exam nation for the degree of B.H MS.
The Raj asthan University al so - conducted a degree course in
Honmeopat hy for the degree of B.H M S. The Honeopat hy Medica
Col l ege at Jaipur was affiliated to the Rajasthan University
for the B.H'MS. degree cause.

On 31st —of March, 1987 the State Governnent, Medica
and Health Department,” wote to the Registrar of the
University of Rajasthan stating that after consultation with
t he Raj ast han Board of Honeopathic Medicine and the Board of
I ndi an nedi ci ne Rajasthan, the State Governnent consi dered
it desirable that exam nation, inter alia, in respect of al
the classes of B.HMS. should be conducted thorough the
University of Rajasthan in respect of students studying in
the colleges which should get thenselves affiliated to the
University. The letter mentioned three colleges which were
conducting courses |eading the B.H MS. These were the two
appel l ant colleges - one at Bharatpur  and “the other at
Alwar, and the Honeopathic Medical College at Jaipur. The
State conveyed to the University that it would be better if
the University agrees to conduct all~ the exan nation of
B.HMS./B.UMS. degree courses inrespect of all the years
right away so that the respective Boards may wind up their
exam nation word and the State would be in a position to
reshape or dissolve these Boards of the registration work of
chi kt saks etc. This proposal was considered at a neeting of
the Academic Council of the University of Rajasthan at its
meeting of 13.6.1987. In the mnutes of the neeting it is
recorded that is respect of Honeopathy, the said three
col I eges had sought affiliation from 1987-88 session. It was
decided to recommend acceptance of the State Governnent’s
proposal subject to certain conditions which are recorded
there. There does not seenms to have been any further
progress regarding affiliation of the appellant colleges to
the university of Rajasthan for the B.H MS. course. For the
academ c session 1988-89, the State of Rajasthan, Medica
and Public Health Departnent, by its letter dated 21.7.1988
advised the two appellant colleges that wuntil a ' fina
deci sion on the application of these col | eges f or
affiliation is taken by the University, status quo may be
mai ntai ned and the affiliation of the two appellant colleges
may be continued with the Rajasthan Honeopathic Medicine
Board. The State CGovernnent also advised the Board that it
will not be proper to stop admissions till the matter
regarding affiliation is finally decided by the University.
In the neanwhile, for the purpose of affiliation to the
Raj ast han University inspections were carried out by the
University of Rajasthan and we are inforned that the
i nspection reports were satisfactory.

In the year 1993 the judgnment of this Court in Unc
Krishna, J.P. and Os. V. State of Andhra Pradesh and Ors.
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(1993 1 SCC 645) was pronounced. As a result, the Centra
Counci |  of Honeopathy, by its letter dated 18.8.1993
addressed to the Secretary, CGovernment of Raj asthan
Department of Health and Family welfare, Jaipur, as well as
to the Registrar, Rajasthan Board of judgment in the above
case, had held that by virtue of the provisions of the
University Grants Comm ssion Act, no educational institution
inthis country except a University is entitled to award
degrees. The Central Council, therefore, requested the State
of Rajasthan that the State Board of Homeopathic Medicine
shoul d be asked not to award a degree qualification in
Honeopat hy henceforth.

In the neanwhile, the Central Council recognised the
appel l ant college at Alwar. for the year 1993-94 and this
recogni tion has been extended subsequently for the years
1994- 95, 1995-96 and 1996-97.

Pursuant to the application for affiliation nade by the
appel | ant col | ege at- Alwar to the University of Rajasthan
for B.H M'S. -degree course, the University , by its letter
dated 23.1.1994, granted a provisional affiliation for
B.H MS. degree course to the appellant college at Alwar for
the session 1993-94 in preparation for its first B.H MS.
exam nation 1994, second B-H MS. exam nation 1995, third
B.H MS. examination 1996 and fourth B.H MS. exam nation
1997 to the fulfillnment of conditions laid down in that
letter. The students of this college who were admitted to
the 1st year B.H M S. course in 1993-94 thus becane entitled
to appear in the ‘exam nations of ~the Rajasthan University
leading to the degree of B.H MS. Subsequently, on 6.4.1995
the University of Rajasthan granad provisional affiliation
to the appellant college at Alwar for the academ c session
1994-95 in simlar terns and by a letter of 2nd of April
1996 it again granted provisional affiliation to the said
college for the academic session 1995-96 also.. This
affiliation, however, di d  not cover students of the
appel  ant coll ege who had taken adnmission prior to 1993-94
inthe said college and who were required to appear in
different years of B.HMS. exaninations in 1993-94 and
thereafter. However, in view of the provisional affiliation
granted to the appellant college by the University of
Raj asthan in January, 1994 the State of Rajasthan issued an
order dated 20th of June, 1994 directing the Rajasthan Board
of Honeopat hi c Medi ci ne not to conduct BHMS
exam nati ons.

This order was challenged in a wit- Petition filed
before the Hi gh Court of Rajasthan. W are, however not
concerned with those proceedi ngs here. Thereafter the State
CGovernment addressed a letter dated 16th of August, 1994 to
the Registrar, University of Rajasthan with regard to the
B.H M S. exam nation which were, upto then, conducted by the
Raj ast han Honeopat hi ¢ Medi ci ne Board. The letter referred to
the Central Council for Homeopathy's letter of 18th of
August. 1993 and the decision of this Court in Unci Krishna
v. state of Andhra Pradesh (supra). It also referred to the
opi nion of the Law Departnent that the Rajasthan Honeopathic
Medi ci ne Board cannot issue degrees in Honeopathic Medicine.
The letter recorded that keeping in view the above position
the State Government suspended the exam nation for B.H MS.
degree course being conducted by the Rajasthan Honeopathic
Medi cal Board and had al so directed that no adm ssions wl|l
be nmade by the appellant colleges for the B.H MS. degree
course of the Rajasthan Honeopathic Medicine Board. The
letter went on to say, "As the exam nation for degree course
cannot be conducted through Rajasthan Honmeopathic Medica
Board, therefore, now this questions is wunder active
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consi deration before the State Governnent that the students
who had taken adnission for degree course in Alwar coll ege
and Bharatpur college and who are in the second, third and
final year of the degree course how their future may be
saved and through whom their exam nation shal | be
conducted. "

"It was discussed on the above reference with the
conmittee and Vice Chancell or of the University of Rajasthan
on 24.6.1994. During the period of discussion, this
proposal was al so di scussed that the exami nation of students
of the Bharatpur and Al war Horeopathetic Colleges in I, Il
and final vyears of B.H MS. Course shall migrate to the
Raj ast han Honeopathic College Jaipur which is affiliated to
the University of Rajasthan and their exam nation shall be
got conducted by the University of Rajasthan. It seens that
pursuant to this decision, sone of the students of the
appel l ant col |l eges were allowed to mgrate to the said
col l ege at. Jai pur. However, a large nunber of students in
this category continued with the two appel |l ant coll eges.

Looking to the unforeseen situation in which these
students were placed on account of the Rajasthan Homeopat hic
Medi ci ne Board not being in~ a position to conduct the
B.H MS. Degree examnation, the Vice-Chancellor of the
Uni versity of Rajasthan passed on order dated 13th of My,
1995 which is the subject-matter of challenge in these
proceedi ng. The order of 13th of May, 1995 has been passed
pursuant to the recomendation nade by the Board of
I nspection of the University of Rajasthan as per Resol ution
No. 16 passed at its neeting held on 12th and 18th of
Decenber, 1994. The Vice-Chancellor by the order of 18th of
May, 1995. has ordered that "the examnations of I, 111l
and final year B.H MS. students admtted i n the Honeopathic
Col | ege, Bhar at pur and Honeopat hic Col l ege, Alwar be
conducted by the University, w thout granting affiliation
for these exam nation, as per the existing syllabus of the
Uni versity prescribed for these exam nations in order to
avoid hardship to the students and al so keeping in 'viewthe
fact that the Rajasthan Honeopat hy Board which was
conducting exami nations of these two coll eges has now been
rendered ineligible for conducting exam nati ons and awar di ng
Degrees. "

The comendations of the Board of I|nspection and Vice-
Chancel lor’s order of 13.5.1995 were ratified by the
Syndicate at its neeting held on 20/21.5.1995.

The Students’ Council of the Homeopathic College at
Jaipur filed a public interest litigation challenging the
order of the Vice-Chancellor permtting the students in Il
[l and final year B.HMS. classes of the appellant
colleges to appear at the exam nations being conducted by
the University of Rajasthan. The petition was dism ssed by a
| earned Single Judge of the Rajasthan High Court - hol ding
that the Students’ Council of the Jaipur College 'had no
locus stand to file a public interest litigation In appeal
however, that Division Bench of the H gh Court has set aside
the order of the Vice-Chancellor and has upheld the | ocus of
the Students’ Council of the Jaipur College to file such a
petition. The present appeals before us are from this
judgrment and order of the Division Bench of the Rajasthan
Hi gh Court at Jai pur

From the above narration of facts, it is clear that the
order of the Vice-Chancellor was issued after extensive
consultations with the State Government and after the Board
of Inspection of the Rajasthan University approved of the
students belonging to the two appellant coll eges appearing
for the concerned B.H MS. exaninations. The students who
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had taken adnmission’ in the two appellant colleges for the
B.H MS. course had done so under a bona fide belief that
the B.H M S. exam nation conducted by the Rajasthan Board of
Honeopat hi ¢ Medi ci ne was an exam nati on whi ch was conduct ed
by the Board in accordance with laws and that the two
appel l ant colleges who were affiliated to the Rajasthan
Board of Honeopathic Medicine were entitled to send their
students for the B.H MS. examinations conducted by the
Raj ast han Board of Honmeopathic Medicine. It was on account
of the judgnent of this Court in the case of Unci Krishna,
J.P. V. State of Andhra Pradesh (supra) and the correct
| egal position being pointed by the Central Council of
Honeopathy in its light, that the State Governnent had to
take a decision to close down the B.HMS. degree
exam nati on conducted by the Rajasthan Board of Honeopathic
Medi ci ne. The State itself recognised that the sudden
closing down of the degree exam nation of the Rajasthan
Board would lead to a conplete disruption of the studies of
the students  who had already taken admission for the
B.H MS. degree course in the tw appellant colleges,
through no fault of theirs. In order to see that the future
of these students was no jeopardised, the State CGovernnent
had request ed the University of Rajasthan to acconmodate
these students and permt themto appear for the B.H MS.
exam nations for different years being conducted by the
University of Rajasthan. The University had satisfied
itself through the Board of Inspection that the two
appel l ant coll eges were inparting education in Honeopathy in
a satisfactory manner. The University al so took into account
the fact that students  of the 1Ind, Illrd  and final year
B.H MS. courses in the twoappellant colleges were |eft
wi thout any renmedy because of the sudden scrapping of the
degree exam nation of the Rajasthan Board of Honeopathic
Medi ci ne. Therefore, in view of the energency which had
arisen, the Vice-Chancellor permtted the students of I1nd,
I[1lrd and renal year degree courses in the two appellant
colleges to appear for the University exam nations for the
lind, Illrd and final years of the B.H MS. course wthout
granting affiliation to these two colleges for the concerned
previous rel evant years.

It is necessary to note that the University had granted
affiliation to both these coll eges provisionally fromthe
academ c year 1993-94 onwards. As a special case, the Vice-
Chancel lor permitted the students of these coll eges who had
taken admission prior to 1993-94 in the ~B.H MS. _degree
course also to appear for the exam nations as set out in the
order of the vice-Chancellor. This order has beenretired by
the Syndicate also. The only narrow question which we have
to consider is whether the Vice-Chancellor has the power to
do so under the Rajasthan University Act of 1946.

The relevant provisions of Section 4 of the University
of Rajasthan, Act, 1946 which deals with the powers of the
University are as foll ows:

"4: The University shall have the

foll owi ng powers, nanely: -

(1) ..o

(1A ...

(1B) .. ...

(2) to hold examnations and to

confer degrees and ot her

academ c distinction upon-

(a) persons who have pursued a

course of study in the University

or its affiliated colleges or

approved institutions and appeal at
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and as the examnations of the

University, nuder conditions laid

down in t he O di nances and

Regul ati ons:

(b) persons who have not pursued a

course of study in the University

or its affiliated colleges or

approved institutions but appear at

and pas the exam nations of the

Uni versity as non-col | egi at e

students under such conditions nay

under such condition as may be

prescribed by the University from

time to time:

Provided that such students have

been residing withinthe State of

Raj ast han for such period as may be

prescri bed by the University in the

O di nances and Regul ations. "

Under ~sub-section (4), the University can confer
degrees, diplomas and other academic distinction on and
provi de teaching, instruction and training for externa
students, in the _manner prescribed by the Statutes,
Ordinances and Regul ations. Under sub-section (4A), the
powers of the University include the power to adnmit colleges
and institutions to the privileges of the University and to
wi t hdraw such privileges. under sub-section (7), the
University can inspect affiliated colleges and approved
institutions and take neasures to ensure that proper
standards of teaching, instruction and- training are
mai ntained in them

Under Section 4, sub-section (2), therefore, the power
to hold exanminations and to confer ~degrees, is given not
nmerely in respect of persons who  have pursued a course of
study in the University or its affiliated colleges or
approved institutions, but also in respect of persons who
have not pursued a course of study in the University or its
affiliated colleges or approved institutions but  who pass
the examinations of the University. under Section 4, sub-
section (15), the University has the power to do all such
other acts, whether incidental to the powers aforesaid or
not, as may be requisite in order to further the object of
the University as an educational body, and to cultivate and
pronote the arts, science and other branches of | earning.

The powers of the Vice-Chancellor are laid down in
Section 13. Under Section 13(1), the Vice-Chancel lor shal
be the principal executive and acadenic officer of the
University. Under sub-section (2). It shall be the duty of
the Vice-Chancellor to see that this Act, the Statutes and
the Ordinances are faithfully observed and he shall have al
powers necessary for this purpose. Under sub-section (4) it
is provided as foll ows:

"13(4)(a) : He may take action in
any emergency, whi ch, in hi s
opi ni on, calls for i medi ate
action. He shall, in such a case

and as soon as nay be thereafter,

report his action, to the officer

authority or other body who or

which would ordinarily have dealt

with the matter.

The powers and functions of the Syndicate are |aid down
in Section 22. Under Section 22(i), the Syndicate, subject
to the Statutes, has to inspect and affiliate, recognise or
approve coll eges and hostel or institutions, and to wthdraw
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affiliation, recognition or approval fromthem Under sub-
section (j), it has to arrange for the hol di ng exam nations

and publishing results thereof. Under sub-section (Kk), it
has to maintain proper standards of teaching and exani nation
in consultation with the Acadenmic Council. The power,
therefore, to hold exam nations and publish results as al so
the power to inspect, affiliate or approve colleges and
institutions is wth the Syndicate. The Vice-Chancellor
however, has in an energency the power to take action
imediately in respect of any of these matters but the
action so taken has to be placed before the concerned
authority, that is to say the Syndicate.

Statute 37 of the University of Rajasthan deals with
i nspection and recognition of a college. Under Status 37(1),
a college applying for affiliation, whether for the first
time or for extension in the period to tenporary/provisiona
affiliation, or in additional ~subjects, or for additiona
courses of study, or for permanent affiliation, shall nake a
witten application to the Registrar for the purpose in the
manner provided in the Statute and the Syndicate shall have
the power to recognise or wthdraw recognition. Under
Statute 37A, a Board of |Inspection is required to be
constituted for the inspection of colleges as set out in
that Statute.

In the present case, the students of the two appellant
col | eges who had joined the course of studies offered by the
two colleges leading to a B.H MS. degree of the Rajasthan
Board prior to the appellant coll eges being affiliated with
the University of Rajasthan for the B.H MS. course, were
permtted by the Vice-Chancellor by the inpugned order to
take the examnations for the B.HMS. course of the
University of Rajasthan. Looking to the situation where the
exam nations of B.H MS. conducted by the Rajasthan Board
were suddenly required to be stopped, the students who were
left stranded were thus, as a special case, allowed by the
Vi ce- Chancel lor to appear for. the B.H MS. examnation of
the concerned vyear of the University. This was in clear
exerci se of the enmergency power of the Vice-Chancellor. But
he had taken this action on the reconbinations of the Board
of Inspectors. The decision of the Vice-Chancellor was
pl aced before the Syndicate as required under Section 13(4)
and the Syndicate had also approved of the action of the
Vi ce- Chancel l or as also the recommendati on of the Board of
| nspectors.

It is, however, contended that only the students of an
affiliated col | age can appear for the Uni versity
exam nation. In this connection, the respondents have
enphasi sed Section 4(2) of the University of Rajasthan Act
whi ch enmpowers the University to hold examination and to
confer degrees on persons who have studied in the University
or its affiliated colleges or approved institutions. It is
submitted that unless the students have studied in an
affiliated college, the University or the Vice-Chancellor or
the Syndicates has no power to permt such students to
appear for its exam nations. This subm ssion ignores clause
(b) of sub-section (2) of Section 4 which permts the
University to allow even persons who had not pursued a
course of studies in the University or its affiliated
coll eges or approved institutions to appear and pass the
exam nations as non-collegiate students. The power of the
University, therefore, is not confined to only pernmitting
students from affiliated colleges to appear for an
exam nation. In a given case, the University may permit even
persons not belonging to affiliated collages to appear for
the exam nati on. The power to gr ant appr oval f or
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institutions also is wide. The approval can be for a limted
pur pose such as pernitting appearance in an exam nation over
alimted period just as affiliation can be provisional or
permanent or restricted. The University has also very wide
powers under sub-section (15) of Section 4 to do all such
other acts whether incidental to the specified powers or
otherwise as may be required to further the objects of the
University as an educati onal body. These powers are
exercised, inter alia, through the Vice-Chancellor, the
Syndi cate and the Board of |Inspectors. The Vice-Chancell or
was, therefore, wthin his rights in passing the inpugned
order of 13th of My, 1995 and the Syndicate has, in
exercise of its powers, ratified the action of the Vice-
Chancel l or and the recommendati ons nmade by the Board of
I nspectors. The H gh Court, in our view, was not right in
conming to the conclusions that the vice-Chancellor had no
power to pass such-an order.

Thisis also not a case where the two college were
found to 'be -sub-standard. In fact the Central Counci
recogni sed the appellant college for the academ ¢ year 1994-
95 in May, 1994 and thereafter it has recognised the college
for the acadenm c years 1994-95, 1955-96, and 1996-97 al so.
Both the <colleges are nor affiliated to the University of
Raj ast han. The Board of ~ I nspection al so approved the two
coll eges. The order of the Vice-Chancellor nerely care of
those students who joined these two colleges for the degree
of the Board prior to their affiliationto the University.

The Learned Single Judge who originally dismssed the
Wt Petition had reason to doubt ~the Locus stand of the
Students Council of the Jaipur College to file this so
called public interest litigation. These students are
studying for the same B.H MS. course of the University of
Raj ast han. There can be sone doubt - about their bona fides
in challenging the order permitting other students of other
colleges to appear for the sane exam nation. What is nore
rel evant, there is no basis for alleging any harmto public
interest in allowing the students of the two appellant
colleges to appear for the B.H MS. examnations of the
University of Rajasthan. The university which had inspected
these two appellant colleges and considered the course of
studies which they offered, was in a far better position to
deci de whether the students who had studied for the earlier
course were fit enough to be allowed to appear for the
exam nations of the University of Rajasthan. The decision
whi ch was taken by the University was a bona fide decision
after taking into account the standard of teaching offered
by the two appellant coll eges. The action was al so
supported by the State Government. The Central council of
Honeopat hy has also recognised these two colleges. The
public interest was not in any manner adversely affected by
the i npugned deci sion.

The Students Council has now filed an affidavit
disclosing its status and its constitution. It does not
di scl ose whether the Council was authorised to file the

present litigation, and if so, by whom whether it has the
funds to indulge in this litigation and whether it had the
backing of a majority of its nenbers for this litigation
Since on nerits also we find that the action nust fail, we
are not exam ning these questions any further except for the
purpose of indicating that such organisations, wthout
di scl osing any material regarding their nature and functions
and funding, should not be allowed lightly to undertake
l[itigation in the name of public interest which can cause a
| ot of damage to others.

In the present case, because of the Ilitigation the
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students have not been able to conplete their B.HMS
course for a nunber of years. Pursuant to the interimorder
these students have been permtted to appear for
exam nations conducted in Decenber, 1996 and the results
have al so been declared. W direct that in accordance with
the results so declared the students may be allowed to
continue/ conplete the B.H MS. course with the University of
Raj asthan in accordance with law and those who have
qualified for the B.HMS. degree as per these results be
granted the degree by the University of Rajasthan

The Civil Appeal Nos.16040 and 16041 of 1996 are,
therefore, allowed. The inpugned judgnent and order of the
Hi gh Court is set aside and the Original Wit petition filed
before the Hi gh Court is dism ssed with costs.

The appeal arising from S L.P.(C No.2991/98 (cc
9141/97) and Wit Petition No.81 of 1997 are al so di sposed
of accordingly.




