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CASE NO. :
Appeal (crl.) 1173-1174 of 2001
Speci al Leave Petition (crl.) 289-290 of 2000

PETI TI ONER
MSM M T. C LTD. & ANR
Vs.
RESPONDENT:
M S MEDCHL CHEM CALS & PHARMA P. LTD. & ANR
DATE OF JUDGVENT: 19/ 11/ 2001
BENCH

K. T. Thonas, S.N.Vari ava

JUDGVENT:

S. N VARI AVA, J.

Leave granted.

Heard parti es.

These Appeal s are agai nst a Judgnent dated 18th Decenber, 1998.

By this conmon Judgnment two conplaints, filed by the appellants, under
Section 138 of the Negotiable Instrunents Act have been quashed.

The appellant is a Governnment of India Conpany, incorporated under
the Conpanies Act. The appellant has a Regional O fice at Chennai. The
1st respondent is also a Conpany. The 2nd and 3rd respondents were/are the
Directors of the 1st respondent Conpany. It is stated that 2nd respondent has
now di ed.

The appel |l ant and the 1st respondent entered into a Menmorandum of
Under st andi ng dated 1st June, 1994. This Menorandum of Under st andi ng
was slightly altered on 19th Septenber, 1994. Pursuant to the Menorandum
of Understandi ng two cheques, one dated 31st Cctober, 1994 in a sum of Rs.
20, 26, 995/ - and anot her dated 10th Novenber, 1994 in a sum of Rs.

22,10, 156/ -, were issued by the 1st respondent in favour of the appellant.
Both the cheques when presented for payment were returned with the

endor senent "paynment stopped by drawer". Two notices were served by

the appellant on the 1st respondent. As the anounts under the cheques were
not paid the appellants | odged two conpl ai nts through one Lakshnman Goel,
the Manager of the Regional Ofice of the appellant.

Respondents filed two petitions for quashing of the conplaints. By
the i npugned order both the conpl aints have been quashed.

At this stage it nust be nentioned that respondents had al so issued, to

the appellants, four other cheques. Those cheques were al so di shonoured
when presented for payment. Four other conplaints, -under Section 138 of
the Negotiable Instrunents Act, had al so been filed by the appellants.
Those four conplaints had al so been | odged by the same Shri Lakshman

Goel. In those four cases the respondents filed separate applications for
di scharge. Those di scharge applications were on identical grounds as urged
by the respondents in the two petitions for quashing the conplaints. The
Magi strate accepted the contention and di scharged the respondents. The

Hi gh Court allowed the Revision filed by the appellants and set aside the
Order of discharge. The Hi gh Court held, as between the same parties, that
the Magistrate had erred in holding that the conplaints filed by Lakshman

Goel were not naintainable. The High Court held that, at this stage, it was
not possible to accept defence that conplainant/appellants were not entitled
to present the cheques as respondents had expected the goods. The Hi gh

Court restored the four conplaints and directed the Magistrate to proceed
with the trial in accordance with | aw The respondents filed SLPs before
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this Court which were summarily di sm ssed

In this case the respondents have taken identical contentions in their
petitions to quash the conplaints viz. that the conplaints filed by M.
Lakshnman Goel were not naintainable and that the cheques were not given

for any debt or liability. It was pointed out to the |earned Judge that,

bet ween the sanme parties and on identical facts, it had already been held that
as case for discharge was nade out. Yet the |earned Judge chose to ignore
those findings and proceeded to hold to the contrary.

In the inpugned Judgnent it has been held that the conplaints filed

by M. Lakshnan Goel were not maintainable. It was noticed that in those
two conplaints, at a subsequent stage, one M. Sanpath Kumar, the Deputy
General Manager of the appellant was allowed to represent the appell ants.
The High Court held that it is only an Executive Director of the Conpany

who has the authority to institute | egal proceedings. It is held that the
conplaint could only befiled by a person who is in charge of or was
responsi ble to the Conpany. It is held that authorisation rmust be on the date
when the conplaint is filed and a subsequent authorisation does not validate
the conmplaint. It is held that the absence of a conplaint by a duly del egated
authority is not a mere defect or irregularity which could be cured
subsequently. It is held that if the record does disclose any authorisation
then taking cognizance of the conplaint was barred by Section 142(a) of the
Negoti abl e Instruments Act. It has been held that Senior Manager (who had

| odged the conpl aints) and the Deputy General Manager (who was

substituted) had not been authorised by the Board of Directors to sign and
file the conplaint on behalf of the Conpany or to prosecute the sane. It is
hel d that the Manager or the Deputy General Manager were nere paid

enpl oyees of the Conpany. It is thenheld as foll ows:

"Therefore, it is clear that the | egal position as crystallised by

the rulings is to the effect that a conpl aint under Section 138 of

the Negotiable Instrunents Act can be filed for and on behal f of

a Body such as Corporation, who has only artificial existence

through a particul ar node and when that node is not followed,

any proceedings initiated or any conplaint filed will be vitiated

fromits very inception. |In ny opinion, here, the conplaint is

signed and presented by a person, who - is neither an authorised

agent nor a person enpowered under the articles of Association

or by any resolution of the Board to do so. Hence, 'the

conplaint is not naintainable. The taki ng cogni zance of such

a conplaint is legally not acceptable. Hence, these two

conplaints filed for and on behal f of MMIC Linited agai nst

the Petitioners herein, which were taken on file in C. C _Nos.

3324 of 1995 and 3325 of 1995 are not nmintainable at all and

that cogni zance of the said conplaints ought not to have been

taken by the Magistrate. "

In our view the reasoni ng given above cannot be sustai ned. — Section
142 of the Negotiable Instrunents Act provides that a conpl aint under
Section 138 can be nade by the payee or the holder in due course of the said
cheque. The two conplaints, in question, are by the appellant Conpany
who is the payee of the two cheques.

This Court has, as far back as, in the case of Vishwa Mtter v. O P
Poddar reported in (1983) 4 SCC 701, held that it is clear that anyone can
set the crimnal lawin notion by filing a conplaint of facts constituting an

of fence before a Magistrate entitled to take cogni zance. It has been hel d that
no court can decline to take cogni zance on the sole ground that the
conpl ai nant was not conpetent to file the conplaint. It has been held that if

any special statute prescribes offences and makes any special provision for
taki ng cogni zance of such offences under the statute, then the conpl ai nant
requesting the Magistrate to take cogni zance of the offence nust satisfy the
eligibility criterion prescribed by the statute. In the present case, the only
eligibility criteria prescribed by Section 142 is that the conplaint nust be by
the payee or the holder in due course. This criteria is satisfied as the
conplaint is in the nane and on behal f of the appellant Conpany.

In the case of Associated Cenent Co. Ltd. v. Keshvanand reported in
(1998) 1 sSCC 687, it has been held by this Court that the conplainant has to
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be a corporeal person who is capable of nmaking a physical appearance in the
court. It has been held that if a conplaint is nmade in the name of a
i ncorporeal person (like a conpany or corporation) it is necessary that a
natural person represents such juristic person in the court. It is held that the
court | ooks upon the natural person to be the conplainant for all practica
pur poses. It is held that when the conplainant is a body corporate it is the
de jure conplainant, and it nust necessarily associate a hunan bei ng as de
facto conplaint to represent the former in court proceedings. It has further
been held that no Magistrate shall insist that the particul ar person, whose
statement was taken on oath at the first instance, alone can continue to
represent the company till the end of the proceedings. It has been held that
there may be occasi ons when different persons can represent the conpany.
It has been held that it is open to the de jure conplai nant conpany to seek
perm ssion of the court for sending any other person to represent the
conpany in the court. Thus, even presuming, that initially there was no
authority, still the Conpany can, at any stage, rectify that defect. At a
subsequent stage the Company can send a person who i s conpetent to
represent the conmpany. The conpl aints could thus not have been quashed
on this ground.

The | ear ned Judge has next gone into facts and arrived at a concl usion
that the cheques were issued as security and not for any debt or liability

existing on the date they were issued. In so doing the |earned Judge has
ignored well settled law that the power of quashing crimnal proceedings
shoul d be exercised very stringently and with circunspection. It is settled

law that at this stage'the Court is not justified in enbarking upon an enquiry
as to the reliability or genuineness or otherw se of the allegations made in
the complaint. The inherent powers do not confer an arbitrary jurisdiction
on the court to act according to its whimor caprice. At this stage the Court
could not have gone into nerits and/or cone to a conclusion that there was

no existing debt or liability.

It is next held as follows:

"This is a special provision incorporated in the Negotiable

Instrument Act. It is necessary to allege specifically in the

conplaint that there was a subsisting liability and an

enforceabl e debt and to di scharge the same, the cheques were

i ssued. But, we do not find any such allegation at all. The

absence of such vital allegation, considerably inpairs the

mai ntai nability."

In the case of Maruti Udyog Ltd. v. Narender reported in (1999) 1
SCC 113, this Court has held that, by virtue of Section 139 of the Negotiable
Instruments Act, the Court has to draw a presunption that the holder of the
cheque received the cheque for discharge of a debt or - liability until the
contrary is proved. This Court has held that at the initial stage of the
proceedi ngs the H gh Court was not justified in entertaining and accepting a
pl ea that there was no debt or liability and thereby quashing the conplaint.

A simlar view has been taken by this Court in the case of K N. Beena
v. Miniyappan reported in 2001 (7) SCALE 331, wherein again it has been
hel d that under Section 139 of the Negotiable Instrunents Act the Court has
to presune, in a conplaint under Section 138, that the cheque had been
i ssued for a debt or liability.
There is therefore no requirenment that the Conplai nant' nust
specifically allege in the conplaint that there was a subsisting liability. The
burden of proving that there was no existing debt or liability was on the
respondents. This they have to discharge in the trial. At this stage, nerely
on basis of avernents in the Petitions filed by themthe Hi gh Court coul d not
have concl uded that there was no existing debt or liability.
Lastly it was submitted that a conplaint under Section 138 could only
be maintained if the cheque was di shonoured for reason of funds being
insufficient to honour the cheque or if the amount of the cheque exceeds the
anmount in the account. It is submtted that as paynment of the cheques had
been stopped by the drawer one of the ingredients of Section 138 was not
fulfilled and thus the conplaints were not naintainable.

Just such a contention has been negatived by this Court has, in the
case of Modi Cenents Ltd. v. Kuchil Kumar Nandi reported in (1998) 3 SCC
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249, It has been held that even though the cheque is di shonoured by reason
of 'stop paynent’ instruction an offence under Section 138 could still be
nade out. It is held that the presunption under Section 139 is attracted in
such a case al so. The authority shows that even when the cheuge is

di shonoured by reason of stop paynent instructions by virtue of Section 139
the Court has to presume that the cheque was received by the holder for the

di scharge, in whole or in part, of any debt or liability. O course this is a
rebuttabl e presunption. The accused can thus show that the "stop paynent”
i nstructions were not issued because of insufficiency or paucity of funds. |If

the accused shows that in his account there was sufficient funds to clear the
amount of the cheque at the tine of presentation of the cheque for

encashrment at the drawer bank and that the stop paynent notice had been

i ssued because of other valid causes including that there was no existing
debt or liability at the tine of presentation of cheque for encashnent, then an
of fence under Section 138 woul d not be nade out. The inmportant thing is
that the burden of so proving would be on the accused. Thus a Court cannot
guash a conpl aint _on this ground.

In this view of the matter, the inpugned Judgnent cannot be sustained

and i s set aside. The | earned VII Metropolitan Magistrate, G T. Chennai is
directed to proceed with the conplaints agai nst respondents 1 and 3 in
accordance with law. It is made clear that the setting aside of the inpugned

Order will not tantanobunt to preventing the respondents fromtaking, at the
trial, please available to themincluding those taken herein.
The Appeal s stand di sposed of accordingly. There will be no

order as to costs.




