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ACT:

I ndi an I ncone-t ax Act, 1922 (11 of 1922), S.
16. (1) (c)--Deed of ‘trust--Trustees directed to pay debts of
settlor and only ‘thereafter to apply trust inconme and
property to the various purposes of the trust--Such
di rection whether mamkes trust revocabl e--Wet her property of
trust indirectly re-transferred to the settlor--Incone from
trust whether to be taxed in hands of settlor

HEADNOTE:

The respondent executed a deed of trust in respect of
certain shares owed by himin a conpany. The deed directed
the trustees to apply the income and property of the trust
in the first instance for paying off the settlor’s debts,
and thereafter for other purposes of the trust. In
proceedi ngs under the Indian Incone-tax Act, 1922 it was
held by the Income-tax Oficer that the trust was a
fictitious transacti on. The Appel |l ate Assi'st ant
Commi ssioner held that the transfer of the shares for the
purpose of the trust was not irrevocable and therefore under
the proviso to s. 16(1)(c) the respondent could not escape
liability. The Tribunal upheld the order of the Assistant
Conmi ssioner but referred to the H gh Court, inter alia, the
guesti on whether the incone fromthe trust property could be
taxed in the hands of the assessee. The Hi gh Court answered
the question in the negative. The Conm ssioner of Income-
tax, appealed to this Court.

HELD: After the execution of the deed of sett| enent
the incone fromthe shares arose to the trustees and was
liable to be applied for the purposes nentioned in the
de.ed. The inconme had first to be applied for satisfaction
of debts which the settlor was under an obligation to pay,
but this did not amobunt to a re-transfer of the incone or
assets to the settlor, nor did it invest the settlor with a
power to re-assume the incone or assets. The assests and
the incone were unm stakably inpressed with the obligations
arising out of the trust. The settlor certainly obtained a
benefit fromthe trust consequent upon the satisfaction of
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his liability but on that account the first proviso to s.
16(1) was not attracted. [690D F]

The proviso contenplates cases in which there is a
provision for retransfer of the income or assets and such
provision is for retransfer directly or indirectly. It also
contenpl ates cases where there is a provision which confers
a right upon the settler to reassunme power over the incone
or assets directly or indirectly. It is the provision for
retransfer directly or indirectly of incone or assets or for
reassunption of power directly, or indirectly over income or
assets which brings the case within the proviso. Cases in
which there is a settlenent, but there is no provision in
the settlenment for retransfer or right to reassunme power do

not fall wthin the proviso, even if as a result of the
settlenent, the settler obtains sonme benefit. 1[ 690G H]
Ranji, Keshavji v. C I.T. Bombay, [1945] 13 |I.T.R 105
and D.R  Shahapura v.  C.1.T., Bonmbay 14, I|I.T.R 781
appr oved.
685
JUDGVENT:

ClVIL APPELLATE JURI'SDI CTION: Civil Appeals Nos. 96 to
98 of 1964.

Appeal s by special |eave fromthe judgnents and orders
dated Septenber 22, 1960, and Decenber 6, 1960 of the
Punjab Hi gh Court in Inconme-tax References Nos. 19 of 1958
and 6 of 1959 respectively.

S.V. Cupte, Solicitor-Ceneral, R Ganapathy Ilyer and
R N. Sachthey, for the appellant.

Deva Singh Randhawa and Harbans Singh, for t he
respondent .

The Judgnent of the Court was delivered by

Shah, J. On April 10, 1953 the estate of the joint H ndu
famly of which the respondent was a nenber was partitioned,
and the respondent was allotted, (besides other properties,
400shares of the Sinbhaoli Sugar MIls Private Ltd., and was
nmade
liable to pay a business debt ampunting to Rs. 3,91,875/-
due by the famly to RB. Seth Jessa Ram Fateh  Chand of
Del hi. On
April 14, 1953 the respondent executed a deed of trust in
respect
of 300 out of the shares of the Sinbhaoli Sugar MIIs ~which
fel
of to his share. The followi ng are the material provisions
of the deed of trust.

"AND WHEREAS on partition, the author’/ was
allotted anmongst ot her properties, f our
hundred shares of the Sinmbhaoli Sugar MllIs
Ltd., and fixed with liability for discharge
of certain debts of the Joint H ndu Fam |y AND
WHEREAS f or di scharge of the debts detailed in
the schedul e appearing hereafter, the author
now as absolute owner of the said shares has
decided to settle on trust three hundred
shares nunbering 1 to 300 both inclusive, out
of the said shares for the benefit of his
creditors and ot her benefici aries naned
hereafter and for the objects nment i oned
hereafter.

2. The author as hol der of 300 shares
out of the capital of Sinbhaoli Sugar MIls
Ltd. divesting himself of all ©proprietary
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By el. 3
appoi nt ed

rights in the said shares. hereby declares
that the said shares shall fromthis day be
irrevocably held on Trust by the Trustees to
be used by themfor all or any of the purposes
following, that is to say :--

(a) To pay off the debts as detailed in
Schedul e " A" attached hereto: These debts were
incurred for the benefit of the Joint H ndu
Fami |y of the author and on disruption of the
Joint Hndu Fanmily and partition of properties
among its nmenbers, made payabl e by the author
686
And after his debts are paid off.

(b) To provide for the mai ntenance and
education of the children and grand children
of the author.

(c) ~To open and .run Hospitals and Nursing
Homes.

(d) To open and run School or SchoolLs
for the education of boys or girls in
scientific and technical subjects.

To open and naintain a reading room and a
l ending library.

(f) ~To provide for the mai ntenance and
education of orphans, w dows and poor people
and for that to give scholarships for inland
and overseas studies to found or phanage. w dow
houses ' and poor houses and to do all other
things ‘that the trustees may deem fit for
carrying out the objects of the Trust."

four persons including the respondent wer e
trustees, and the respondent was” to ‘hold the

office of Chairman of the Trust during his lifetine. The
trust deed then provided:

e vote in

"In the books of the Company, the shares
will stand in the nanme of the Chairman for the
time being, who will have the power to operate
the Bank accounts of the Trust, to preside at

the neetings, exercise the right

respect of the shares of the Trust."
Cl ause 5 provided:

"It is hereby declared that the trustees
shal | have the followi ng powers in addition to
the powers and the authorities hereinfore
cont ai ned: - -

(i) The trustees shall not be entitled to
sell the shares except as provided hereafter
but they can nortgage or pledge the sane’ for
raising funds as they may feel necessary for
payi ng off the debts of the author, provided

(i) oo
(i) oo
(iv) o

Cl ause 6 provided:

"That in carrying out the objects of the
trust the trustees shall keep in nmind and
abi de by the followi ng directions:-

(i) The payment of the debts of the
aut hor as detailed in Schedule A referred to
above shall receive the topnost priority and
the trustees shall not spend any noney out of
the trust property or its incone
687
in any direction till they have paid off al

of th
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the debts of the author, provided always if

the trustees are unable to pay off the debts,

out of the inconme i.e. dividends, bonuses

etc. of the shares within a period of ten

years they shall be entitled to sell the sane

or part of it and thus pay off the debts that

may be due at that tine.

(ii) After debts are discharged the trustees

shal | spend

the inconme of the trust property.

remaining in their hands after full discharge

of the debts, on the maintenance of the

children and grand children of the author and

the remaining 20%on all or any of the other

objects of the trust as the

Trust ees nmay -t hink best.

(i) oo e

The  respondent clainmed before the Incone-tax Oficer

Eward. = Amritsar that the dividend received by the trustees
in respect of 300 shares of the Sinbhaoli Sugar MIlls was
the incone of the Trust and that he had no concern with that
income as he had "divested hinself irrevocably of the
owner ship of the shares" and that in any event Rs. 19, 856/-
being the anpbunt due as interest to R B. Seth Jessa Ram
Fat eh Chand shoul d 'be all owed as a perm ssible deduction in

conputing the net income fromdividend of the shares. The
| ncome-t ax Oficer rejected the ~contentions of t he
respondent, holding that the Trust was a "fictitious
transaction". The ' Appel | ate Assistant Conmi ssioner held

that the respondent had not "irrevocably transferred the 300
shares of the Sinbhaoli Sugar MIIs" and therefore by virtue
of s. 16(1)(c) proviso one the respondent could not. escape
liability to pay tax on the dividend fromthe share.

The respondent appealed to the Income-tax Appellate
Tribunal. but wthout success. At the instance of the
respondent the Tribunal drew up a statenent of the case and
referred the following questions to the Hgh Court at
Chandi gar h:

"(1) \Whether the dividend income of 300

shares of the Sinbhaoli Sugar MIls, “Private

Ltd. transferred by the assessee toS. Raghbir

Singh Trust was the income of the assessee

liable to tax?

(2) Whet her the assessee was entitled to claim

deduction of Rs. 19,856/- paid as interest to

R B. Seth Jessa Ram Fateh Chand agai nst the

di vidend i ncome of the aforesaid 300 shares?"
The High Court answered the first question in the negative
and declined to answer the second question. Wth specia
| eave. the Conm ssioner of Income-tax has appealed to this
Court.

Section 2 sub-s. (15) defines "total incone" as neaning
total anount of income, profits and gains referred to in
sub-s. (1) of s. 4
688
conputed in the manner laid down in the Act. Section 16 of
the I ncone-tax Act enunerates the exenptions and excl usions
adnmissible in the conputation of total income in certain
specified cases. The material part of cl. (c) of sub-s. (1)
of s. 16 is as foll ows:

"“In conputing the total incone of t he
assessee- -
(c) all incone arising to any person by

virtue of a settlenent or disposition whether
revocabl e or not, and whether effected before
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or after the comencenment of the I ndi an
I ncome-tax (Amendnent) Act, 1939 (VI of

1939), from assets renmining the property of
the settlor or disponer, shall be deened to be
income of the settlor or disponer, and al
income arising to any person by virtue of a
revocable transfer of assets shall be deened
to be income of the transferor
Provided that for the purposes of this
clause a settlenment, disposition or transfer
shal |l be deemed to be revocable if it contains
any provision for the retransfer directly or
indirectly of the inconme or assets to the
settlor, disponer or transferor, or in any way
gives the settler, disponer or transferor a
right to reassune power directly or indirectly
over -the income or assets:
Provided further that the expression
"settlenent or _disposition’ shall for the
purposes of this cl ause i ncl ude any
di sposition, trust, covenant, agreenent or
arrangenent, and the expression ’'settlor or
di sponer’” in relation to a settlenent or
di sposition shall include any person by whom
the settlenment or disposition was nade:
Provided further that this clause shal
not apply to any incone arising to any person
by virtue of a settlenent or disposition which
is not revocable for a period exceeding siXx
years or _during the lifetinme of the person and
from which incone the settlor ~or  disponer
derives no direct or indirect benefit but that
the settlor shall be liable to be assessed. on
the said income as and when the power to
revoke arises to him"
Cl ause (c) was intended, while seeking to protect a  genuine
settlenment by which the tax-payer intends to part wth
control over property and its incone. to circunvent attenpts
made by himto reduce his liability to pay incone-tax by the
expedient of so arranging a settlenment or disposition of
property that the income does not accrue to hinm but _he
reserves a power over or interest in the property settled or
di sposed of, or in the incone thereof. By cl
689
c) income arising to any person by virtue of a settlenent
or disposition whether revocable or not is deened to be
income of the settlor or disponer if the assets remain the
property of the latter. Again inconme arising to any person
by virtue of a revocable transfer of assets is deenmed to be
the incone of the transferor. The first proviso then /deens
a settlement statutorily revocable, if it contains any
provision for retransfer directly or indirectly 'of the
i ncome or assets settled, to the settlor, or where it gives
to the settlor a right to reassune power directly or
indirectly over the inconme or assets. By the second proviso
the expression "settlenent or disposition" includes a
di sposition, trust, covenant, agreenent or arrangenent the
Legi slature has thereby sought to bring within the net,
transactions simlar to though not strictly wthin the
description of settlements and dispositions. The third
proviso carves out from the anplitude of «cl. (c) as
expounded by the first and the second provisos incone
arising to any person froma settlement which is not
revocable for a period exceeding six years or during the
lifetime of the person and from which incone the settlor
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derives no benefit direct or indirect.
It was observed in a recent judgnent of this Court: Conmm s-
si oner of | ncone-t ax, Bi har and Oissa V. Ran
Bhuwanesl i wari Kuer (1) that:
" By the first proviso, settlenents, di spositions or
transfers of the character described therein, are deened
revocable for the purpose of the principal clause. The
function of proviso | and proviso 2 is plainly explanatory.
The second proviso in terms says that the expression
settlenent or disposition" is to include any disposition
trust, covenant, agreenent or arrangenent, and the
expression "settlor or disponer” is to include any person by
whom the settlement or disposition was made. Simlarly the
first proviso states that settlenents, dispositions or
transfers, if they are of the character described, shall for
the purpose of the principal clause be revocable transfers."
The terms of s. 16(1)(c) first proviso are reasonably plain.
A settlement or disposition is deemed to be statutorily
revocabl e if there is a provision therein for retransfer of
the inconme or assets or which confers a right to reassune
power over theinconme or assets.. The provision may even be
for retransfer indirectly or for conferring power to
reassume indirectly over the incone or the assets. But the
actual retransfer or exercise of the power to reasune is not
necessary; if there “be a provision of ‘the nature con-
tenpl ated, the proviso operates.
The ternms of the deed nmay now be exanmined. The shares were
settled wupon trust, and four trustees one of whom was the
respondent were appointed. Genuineness of the trust is no
| onger
(1) 53 1. T.R 195, 202.
690
in dispute. The direction that the shares are to
stand in the nane of the Chairman for~ the tine
bei ng appears to have been necessitated by s. 33 of
the Indian Conpanies Act, 1913 which prevented
notice of any trust, expressed, i mplied or
constructive to be entered on the register. The
deed recites that the shares are to be held on
trust irrevocably by the trustees for all or any of
the purposes mentioned therein. The purpose for
which the shares are to be held in the first
instance is to pay off the debt due to R B. Seth
Jessa Ram Fatch Chand, and it is only after the
debt is paid off that the directions in cls. (b) to
(f) of cl. 2 come into operation. The deed is in
terns expressly irrevocable, but on that account
the operation of the first proviso is not excluded.
If by the direction for application of the incone
for sati sfaction of the debts due by t he
respondent, it could be said in law that there is a
provision for retransfer directly or indirectly of
the income or aright to reassume directly or
indirectly power over the incone, the settlenent
would be deemed revocable, recital that it is
i rrevocabl e notwi t hstandi ng.

But the income from the shares since the
execution of the deed of settlement arises to the
trustees and it is liable to be applied for the
pur poses nentioned in the deed. The inconme has to
be applied for satisfaction of debts which the
settlor was under a obligation to discharge. but
that is not to say that there is a provision for
retransfer of the inconme or assets to the settlor
or that the settlor is invested with power to
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reassume the inconme or assets. The assets and the
i ncone are unm st akably i npressed with t he
obligations arising out of the deed of trust. The
settlor it is true obtai ns benefit from the
trust consequent upon sati sfaction of hi s
l[iability, but on that account the first proviso is
not attracted.

W are wunable to accept the argunent of
counsel for the revenue that by the use of the
expression "indirectly" in the first proviso the
Legi sl ature sought to bring within the purview of
el. (c) cases where the settler was under the guise
of a trust seeking to discharge his owmn liability.
The proviso contenplates cases in which there is a
provision for retransfer of the income or assets
and such provision is for retransfer directly or
indirectly. 1t also contenpl ates cases where there
is a provision which confers a right wupon the
settlor to reassune power over the income or assets
directly “or indirectly. It is the provision for
retransfer directly or indirectly ~of income or
assets or for reassunption of power directly or
indirectly over incone or assets which brings the
case within the first proviso. Cases in which
there is a settlenent, 'but there is no provision in
the settlenent for retransfer or right to reassune
power do not fail within the proviso, even if as a
result of the settlenent, the settler obtains a
benefit.

It has been held in tw cases decided by the
Hi gh Court of Bonbay that —a person -under  an
obligation arising out of his status
691
may execute a trust to di scharge his own obligation
wi thout attracting the operation of s. 15(1)(c).
In Ranji Keshavji v. Conm ssioner ~of |ncone-tax,
Bonbay(1) wunder a consent decree. the assessee
execut ed a deed of trust conveyi ng certain
properties for the benefit of his wife. to the

trustees. The deed provided that the net _incone
fromthe properties shall be paid to the assessee’s
wife during her Ilifetime and that she shal
maintain her mnor children by the assessee ana
“run the household". It was held by the H gh Court
that the incone derived fromthe trust property and
payabl e

to the assessee’'s wife during her lifetine

could not be deened to be the assessee’s incone,
for the direction in the deed did not anpbunt to . a
provision for retransfer of the incone or assets or
for reassunption of power directly or indirectly
over incone or assets within the meaning of the
first proviso to s. 16(1)(c). In D.R Shahapure v.
Conmi ssi oner of |ncone-tax, Bonbay(2) the assessee
with the object of making a provision for his wife
nade an entry in his business books of account
crediting Rs. 20,000/-, and endorsed against the

entry. "The capital supplied to you wll remain
entirely mne but you will get the income over it
up to the end of your life. This capital I wll not
take back up to the end of your life but I will do
busi ness for you on this capital and see that you
get Rs. 600 per annum for you". No specific assets

were set apart to. neet the sumof Rs. 20,000/- and
there were no other entries in the books wth
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regard to it. The High Court held that the entry
was an irrevocable covenant to pay the incone
accruing on Rs. 20,000/- with a guarantee that it
shall be Rs. 600 a year, and therefore the case was
covered by the third proviso to s. 16(1) (c) of the
Act and the incone which was paid to the wife under
the covenant could not be deemed to be the incone
of the assessee under the first part of S.
16(1)(c). In our view these cases were correctly
deci ded.

The appeals fail and are dismssed with costs. One
heari ng

f ee.

Appeal s di sm ssed

(1) (1945)13 |.T.R 105. (2) 14
I.T.R 781

692




