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PETI TI ONER
FARI DABAD COVPLEX ADM NI STRATI ON

Vs.

RESPONDENT:
YADU ETC.

DATE OF JUDGVENT: 11/ 12/ 1996

BENCH
K. RAMASVWAMY, G T. NANAVATI

ACT:
HEADNOTE
JUDGVENT:
W TH
Cl VIL APPEAL NO 895-900 OF 1986
ORDER

These appeal s by special |eave aries fromthe judgnent
of the Punjab & Haryana H gh  Court, made on July 17, 1985
and Septenber 11, 1985 dism ssing the appeals in |imne

The undisputed factes are that  one Biharilal and
Mahi pal attenpted to construct shops on the ‘lands n
guestion. Notices were issued to them for unauthorised
construction. Thereafter, adnittedly, they sold the lands to
the respondents who filed suits for injunction restraining
the appellant from denolishing the construction made by them
on the prem ses Section 208 of  the Haryana Municipalities
Act, 1976 (for short, the 'Act’') requires noticeto be given
within six nont hs from the date of unaut hori sed
construction. since, adnmittedly, the notice was issued to
Bi harilal on March 18, 1982 and construction were -made
sonetine in February 1981, it was beyond the period of
[imtation. that plea found fovour with the courts bel owand
accordingly the trial Court as well as the appellate Court
decreed the suit and affirned the same. The High Court
di sm ssed the second appeals in |imne. Thus, there appeals
by speci al |eave.

It is not disputed that the appellant is the successor
in interest by operation of Faridabad Conpl ex Administration
(Regul ation & Developnent) Act, 1972 (Act 4 of <1972) and
succeeded to the property held by Balladgarh Minicipality.
Section 61 (1) (f) of the Act provides that subject to any
speci al reservation nmade or special conditions inposed by
the State Governnent all properties of the nature nentioned
in that Section specifically and situated within the
Muni ci pality shall vest in and be under the control of the
Conmittee and that all other properties which have al ready
vested shall thereafter vest in the Commttee and shall be
held and applied by the Conmttee for the purpose of Act.
i.e., to say "(f) all lands... or other properties
transferred to the Committee by the State Governnent or
acquired by the Governnent by purchase of otherwise for
public purpose". It would be seen that all properties as
enunerated in sub-section (1) of Section 61 are possessed by
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the Ballabgarh Muni cipality. The appel l ant being the
successor-in-interest, they stood transferred to and vested
in the appellant by virtue of Section 15 of the Act.

In the witten statenment filed by the appellant, it was
averred that that notice was given to Biharilal to the
effect that he was in "unauthorised occupation of the |and"
and he was construting unauthorisedly. He had given a reply
thereto stating that he had already transferred the |and.
D.W4. Krishan Lal had stated in his evidence that notice
was i ssued to Bi hari | al earlier for unaut hori sed
construction and reply thereto was received fromhimstating
that he had already transferred the land. thus, it could be
seen that the appellant had asserted the title over the | and
and the unaut hori sed construction carried thereon was
asserted and notice onthat prem se was given to Biharil al
Admittedly, the respondents have purchased the properties
fromBiharilal and others. Thus, they being the successors-
in-interest in title fromBiharilal and others, the question
energes: whether they had the'right to and title over the
land in. ‘question and whet her notice could be issued agai nst
the appellant? Unfortunately, the ~court below have not
adverted these aspects and they have proceeded on the basis
that notice for unauthorised construction was given under
Section 208 of the Act. The trial Court found thus:

"therefore, it is amply cl ear

noti ce dated 18.3.1982 served upon

Bi hari Lal related to land other

than the one ' invol ved in the

previous litigation. Even if it is

held that notice dated 18.3.1982

served upon Biharilal related to

the site in dispute then also the

sane cannot be binding upon the

plaintiff."

It is obviously incorrect finding recorded by the tria
Court since, admttedly, the respondents had purchased the
| ands fromBiharilal and it is not their case that Biharila
had title i ndependent of the. Miunicipality. “In /these
circunstances, the question arises: whether the 'notice
issued by the appellant is vitiated by any error of |law? It
is seen that the notice issued under Section 208 s
rel ateble to unauthorised construction on the prem se that
the person proceeding with the construction is the owner of

the property. in this background, it is not their case that
they are the owners and were proceeding with t he
construction in accordance wth law after obt ai ni ng
perm ssion for construction according to building rules.
Therefore, the limtation would arise only when it is

asserted that they ate the owners of the property and they
were proceeding wth the constructions in violation of the
Muni ci pal Rules. In these circunstances, the linitation of
Section 208 would not arise. In this case, the findings of
the courts belowis clearly erroneous. There is no error in
i ssuing notice for renoval of the unauthorised construction
on the land of the appellant. Therefore, the decree granted
by the Courts below are clearly unsustainable. The High
Court has not adverted to and applied its nind to consider
this aspect of the nmatter. No injunction could be issued
agai nst the true owner, i.e.,appellant.

Thus, the appeals are allowed and the suits stand
di sm ssed. No costs.




