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Four writ petitions, in which the petitioners had

chal | enged their prosecution under the Maharashtra Contro

of Organized Crine/Act, 1999 (hereinafter referred to as 'the
MCOCA' ) and seeki ng quashing of the First Infornation Report
and the grant of approval under Section 23 (1) (a) and
sanction under Section 23 (2) of MCOCA, were disposed of by

a conmmon order passed by the Bonmbay Hi gh Court’' on 10th
Novenber, 2006. The wit petitioners had contended that no
case had been nmde out against themregardi ng their
conplicity in the organized crimnal activity or organized
crinmes alleged to have been comitted by the organi zed crine
syndi cate known as Chhota Raj an gang under the |eadership

of Raj an Sadashiv N kal je alias Chhota Rajan alias Nana alias
Sheth. Al the said wit petitions were dismssed by the said
order but only Vinod G Asrani is before us in this specia

| eave petition. Wiile the other wit petitioners as part of the
organi zed crinme syndicate |ed by Chhota Rajan are alleged to
have indulged in extortion of |arge suns of noney from

devel opers who undertake redevel opment work of ol d buil di ngs
in Tilak Nagar and ot her areas of Bonbay, by extendi ng

threats of violence including nurder, the petitioner hereiniis
al | eged to have been found working for the organized crine
syndi cate and had facilitated the appropriationof funds
extorted frombuilders in Tilak Nagar area, Chenbur, Minbai,

at the behest of Pradip Madgaonkar @ Bandya Mama, which

have been siphoned of in the accounts of the famly menbers
of Chhota Rajan and Ms. Khusi Devel opers Private Limted
and others. It was further alleged that the petitioner had
acted as an intermediary and had played an active role in the
conspiracy and had al so invested and/or diverted huge

amount s whi ch had been coll ected by way of extortion. The
further allegation against the petitioner is that he had hel ped
one of the other wit petitioners, nanely, Sujata Rajendra

Ni kal je @Nani to |aunder |arge anpbunts of nmoney and acted

as a noney changer by nmani pul ating accounts so that the
fruits of the organized crinme could be enjoyed by nenbers of
the organi zed crime syndicate and their | eader Chhota Rajan
and his fam |y nenbers.

Wil e disposing of the wit applications, the H gh Court
nmade it clear at the very outset that it was not going into the
guestion as to whether the material collected by the
i nvestigating agency against the petitioners was sufficient to
prosecute them under the provisions of the MCOCA and that
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the wit petitioners, who were the accused in the case, would
have sufficient opportunity to contest the sane before the
Special Court. The H gh Court confined itself only to the
guestion as to whether the prosecution had conplied with the
provi sions of Section 23 (1) and (2) of MCOCA. Although, it
was brought to the notice of the Hi gh Court that the nanme of
the petitioner herein was not included in the approval granted
under Section 23 (1) (a) of MCOCA and that his nanme was
subsequently included in the sanction granted by the
Comm ssi oner of Police under Section 23 (2) of MCOCA, the

Hi gh Court did not accept the petitioner’s contention that as
no prior approval had been granted as far as the petitioner
was concerned, the Investigating Oficer could not have
proposed to charge sheet 'the petitioner. The Hi gh Court also
rejected the petitioner”s contention that the sanction granted
by the Comm ssioner of Police on the basis of the said
proposal was illegal and not in accordance with the procedure
established by law. The H gh Court accordingly dism ssed the
wit application filed by the petitioner herein along with the
wit applications filed by the others.

Appearing for the petitioner, M. Sushil Kumar, |earned
seni or counsel, reiterated the subnissions nmade before the
H gh Court. He enphasi zed the fact no approval had been
obt ai ned to comence the - investigation agai nst the petitioner
under Section 23 (1) (a) of MCOCA and consequently the
I nvestigating Oficer did not have the authority to comence
i nvestigati on under MCOCA into the offences alleged to have
been committed by the petitioner. He urged that if the very
initiation of the investigation stood vitiated by the failure to
obtain approval under Section 23 (1) (a), the subsequent
sanction granted under Section 23 (2) also stood vitiated and
the proceedi ngs before the Speci al Court on the basis thereof
were liable to be quashed.

Apart fromthe above, M. Kumar urged that there was
hardly any justification to involve or 'to inplicate the petitioner
under the provisions of the MCOCA. -~ It was urged that there
was no material on record to connect the petitioner with the
conmi ssion of the offences relating to extortion as conpl ai ned
of against the other accused. The only allegation against the
petitioner is that he had acted as an-internediary. in investing
and/ or diverting huge anounts which had been col lected by
the crime syndicate and had hel ped the accused No.4 Sujata
Raj endra Ni kalje to launder |arge suns of noney and had al so
acted as noney changer by mani pul ati ng accounts. M.

Kurmar submitted that the said activities could not be'said to
be organi zed crime in relation to the provisions of MCOCA or
that the petitioner was a nmenber of an organized crine
syndi cate involved in such organi zed crime.

It was submitted that the conplicity of the petitioner with
the of fences all eged agai nst the others was not established by
the materials on record and the H gh Court was not “justified
in dismssing the wit application filed by the petitioner
chal l engi ng the invocation of the provisions of MCOCA in his
case.

M. Sushil Kumar’'s subm ssions were strongly opposed
by M. Altaf Ahnmed, |earned senior advocate, appearing for
the respondent-State of Maharashtra. He submitted that the
process of investigation under MCOCA was simlar to the
provisions relating to investigations under the Code of
Crimnal Procedure. He wurged that a conplaint may not
al ways disclose the names of all the persons involved in the
comm ssion of an of fence but such names could surface
during investigation. M. Ahnmed urged that the information
given to the investigating authorities regarding the conmm ssion
of a cogni zabl e of fence as per Section 154 of the Code did not
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al ways contain the nanmes of all persons connected with the

al | eged of fence. Subsequently, however, during investigation
such names may cone to light and charges could be laid
against themalso. Simlarly, in a conplaint under Section 3

of MCOCA, an information is given of the comni ssion of an

of fence in respect whereof approval to investigate is sought
under Section 23 (1) (a). Upon receipt of such approval, the

i nvestigating authority proceeds to investigate the offence.
Thereafter, if the charge is proved to be true and the
conplicity of others, other than those named in the F.1.R, is
also prim facie established, sanction under Section 23 (2) is
prayed for for prosecuting all those persons who were found
during the investigation to be involved in the conmm ssion of

t he of f ence.

According to M. Altaf Ahnmed, the non-inclusion of the
petitioner’s nane in the approval granted under Section 23
(1) (a) is of no consequence since during investigation his
conplicity was established and thereafter sanction was sought
to prosecute himalong with the others under Section 23 (2) of
MCOCA. M. Ahned subnitted that the allegations against
the petitioner were sufficient to charge sheet hi munder the
provi si ons of MCOCA al ong with other accused as being part
of an organi zed crime syndicate involved in the comm ssion of
organi zed cri mes.

We have carefully considered the subm ssions nade on
behal f of the respective parties and the relevant provisions of
MCOCA and we are of the view that the Hi gh Court did not
conmit any error in dismssing the petitioner’ s wit
application. W are ‘inclined to accept M. Altaf Ahmed s
subm ssi ons that non-ineclusion of the petitioner's name in
the approval under Section 23 (1) (a) of MCOCA was not fata
to the investigation as far as the petitioner is concerned. On
the other hand, his name was includedin the sanction
granted under Section 23 (2) after the stage of investigation
into the conplaint where his conplicity was established. The
of fences all eged to have been comm tted by the petitioner has
a direct bearing and/or link with the activities of the other
accused as part of the Chhota Rajan gang which was an
organi zed crime syndicate.

As pointed out by M. Ahned, this Court in the case of
Kari Choudhary vs. Mst. Sita Devi & Ors., (2002) 1 SCC
714, had while considering a simlar question observed that
the ultinmate object of every investigationis to find out
whet her the of fences alleged have been conmmitted and, if so,
who had committed it. The schenme of the Code of Crimna
Procedure nakes it clear that once the information of the
conmi ssion of an offence is received under Section 154 of the
Code of Crimnal Procedure, the investigating authorities take
up the investigation and file charge sheet agai nst whoever is
found during the investigation to have been involved in the
comm ssion of such offence. There is no hard and fast rule
that the First Information Report must always contain the
nanes of all persons who were involved in the comm ssi on of
an of fence. Very often the nanes of the culprits are not even
nentioned in the F.1.R and they surface only at the stage of
the investigation. The scheme under Section 23 of MCOCA is
simlar and Section 23 (1) (a) provides a safeguard that no
i nvestigation into an offence under MCOCA should be
commenced wi t hout the approval of the concerned authorities.
Once such approval is obtained, an investigation is
conmenced. Those who are subsequently found to be
i nvol ved in the conmi ssion of the organized crinme can very
wel | be proceeded agai nst once sanction is obtained agai nst
them under Section 23 (2) of MCOCA
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As to whether any offence has at all been nade out

agai nst the petitioner for prosecution under MCOCA, the High
Court has rightly pointed out that the accused will have
sufficient opportunity to contest the sanme before the Specia
Court.

Having regard to the above, we are not inclined to

interfere with the order passed by the H gh Court and the
speci al |eave petition is accordingly dism ssed.

By way of an interimorder dated 15th Decenber, 2006,

the petitioner had been granted interimbail which was
extended fromtime to time. |In view of this judgnent, the
petitioner’s bail stands cancelled and he is directed to
surrender forthwith before the Special Court.




