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CASE NO. :
Appeal (crl.) 371 of 2007

PETI TI ONER
Bi swaj it Hal der @Babu Hal der & O's

RESPONDENT:
State of West Benga

DATE OF JUDGVENT: 19/03/2007

BENCH
Dr. ARIJIT PASAYAT & S. H. KAPADI A

JUDGVENT:
JUDGMENT
(Arising Qut of S.L.P(Crl.) No.1580 of 2006)

Dr. ARIJIT PASAYAT, J.

Leave granted.

Appel l ants call in question legality of the judgnment
rendered by a Division Bench of the Calcutta H gh Court
di sm ssing the appeal filed by the appellants, but
nodi fyi ng the sentence. Appellants faced trial for
conmm ssion of offences punishable under Section 304B
read with Section 34 of the Indian Penal Code, 1860 (in
short the "IPC) and Sections 3 .and 4 of the Dowy
Prohi bition Act, 1961 (in short the 'DP Act’).

The prosecution version in brief is as follows:

Rupali, sister of informant Dilip Patra (PW1) was

married to appellant Biswajit Hal der-appellant no.1 on 6th
March, 1992. Appellants Dulal Chandra Hal der and Maya

Hal der are the parents of Biswajit. At the tine of narriage
dowy i.e. of Rs.43,000/-, gold ornanents and the

househol d articles were given to the appellants, but they
were not satisfied with the dowy itens. Since narriage
Rupal i was put under pressure to bring one col our
television, English Khat and VIP bag for her father-in-|aw
and other relatives. Rupali tine and again had reported
about the persistent demand of the appellants to her

father and brothers. Rupali’s brother (PW1) on different
occasi ons requested the appellants not to harass Rupal

for non-paynent of those itenms. On 27th July, 1992 Rupali
conmitted suicide at the house of the appellants by
consum ng poison and after getting the sad news fromhis
rel atives, PW1, who being a nmenber of Indian Armed

Forces was posted at Punjab, cane to his native village

and | odged the FIR on 6th August, 1992.

On receipt of the FIR, police started investigation and
on conpl etion of investigation, charge sheet was
submi tted agai nst the appellants for their trial
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The | earned Additional Sessions Judge, after fram ng
charges against all the three appellants exam ned 17
witnesses in all, including PM1, relatives of the victim
woman, two doctors and the investigating officer

On exami nation of the prosecution evidence and after
hearing both the prosecution and defence, the | earned
Addi ti onal Sessions Judge found sufficient materials
against all the appellants to convict themfor offences
puni shabl e under Sections 304B/ 34 and 498A/ 34 of the

| PC and al so under Sections 3 and 4 of the DP Act.
Learned trial Judge, after convicting the appellants,
sentenced themto suffer rigorous inprisonnent for ten
years each for the offence punishabl e under Section 304B
of the IPC. The appellants were sentenced to suffer

ri gorous inprisonment for one year each and to pay a fine
of Rs.1,000/-for the offence punishable under Section
498A of 'the IPC.In default of the paynent rigorous

i mprisonnent for three nonths was stipul ated. Learned
trial Judge al so sentenced the appellants to suffer

ri gorous inprisonnment for five years each and to pay a
fine of Rs.15,000/- each under Section 3(1) of the DP Act
and that apart, the appellants were also sentenced to
suffer rigorous inprisonment for six nonths each and to
pay a fine of Rs.10,000/-each for the offence under
Section 4 of the DP Act with default stipulation. Learned
trial Judge directed that all the sentences were to run
concurrently.

Questioni ng correctness of the conviction and the
sentences inposed appellants preferred appeal before the
Cal cutta Hi gh Court which held that the appellants were
to suffer the mnimum sentence as prescribed under
Section 304B I PC, but there was no necessity for
separately sentencing the appellants on either Section
498A | PC or Sections 3 and 4 of the DP Act.

In support of the appeal, (|l earned counsel for the
appel l ants submitted that there was no finding that there
was denmand for dowy and/or that deceased was
subj ected to cruelty or harassnent, or that harassnent
was for or in connection with the demand of dowy.

Leaned counsel for the respondent on the other hand
submitted that Section 304B | PC has to be read in the
context of Section 113B of the Indian Evidence Act, 1872
(in short 'Evidence Act’). The court could presune the
death of the deceased to be dowy death and it was open
to the Court to presune further that the appelllants bei ng
menbers of the matrinonial home at the rel evant were
responsi ble for the dowy death of the deceased. Reliance
was placed on a decision of this Court in Snt. Shanti and
Anr. v. State of Haryana (AR 1991 SC 1226).

The basic ingredients to attract the provisions of
Section 304B are as foll ows: -

(1) The death of a woman shoul d be caused by
burns or fatal injury or otherw se than under
normal circumnst ances;

(2) Such death should have occurred within
seven years of her narriage;

(3) She nmust have been subjected to cruelty or
harassnment by her husband or any relative of
her husband; and
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(4) Such cruelty or harassment should be for or
in connection with denand for dowy.

Al ongsi de insertion of Section 304B in | PC

| egi slature al so introduced Section 113B of Evi dence Act,
whi ch | ays down when the question as to whether a

person has conmitted the dowy death of a wonan and it

is shown that soon before her death such wonan had

been subjected by such person to cruelty or harassnent
for, or in connection with, any demand for dowy, the
court shall presune that such person had caused the
dowry deat h.

Expl anati on appended to Section 113 B | ays down
that "for the purpose of this section 'dowy death’ shal
have the same neaning-as in Section 304 B of |PC

If Section 304 B IPCis read together with Section

113 B of the Evidence Act, a conprehensive picture
emerges that if a married woman dies in an unnatura

ci rcunstances at her matrinmonial hone within 7 years
fromher marriage and there are allegations of cruelty or
harassnment upon such married wonan for or in

connection with demand of dowy by the husband or

rel atives of the husband, the case would squarely cone
under "dowy death" ‘and there shall be a presunption

agai nst the husband and the relatives.

In this case we find that there is practically no

evi dence to show that there was any cruelty or
harassnment for or in connection w th the demand of

dowy. There is also no finding in that regard. This
deficiency in evidence proves fatal for the prosecution
case. Even otherw se nere evidence of cruelty and
harassnent is not sufficient to bring in application of
Section 304B IPC. It has to be shown in addition-that
such cruelty or harassnent was for or in connection wth
the demand for dowy. (See: Kanchy Ranthander v. State

of A/P. (1996 SCC (Crl.) 31). Since the prosecution failed

to prove that aspect, the conviction as recorded cannot be
mai nt ai ned.

The appeal is allowed.




