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The appellants in these appeals were accused 2 and 3 before

the 2nd Additional Metropolitan Sessions Judge, Hyderabad in S.C
No. 178/ 99. The said Sessions Judge found the appellants and A-1
guilty of an of fence puni shable under Section 302 read with
Section 34 | PC and sentenced themto undergo i nprisonment for
life. Against the said conviction and sentence, all the accused
preferred an appeal before the High Court of Judicature, Andhra
Pradesh at Hyderabad which having been disnissed, the two
appel l ants who were accused 2 and 3 have chall enged the said

j udgrment of the High Court, while accused No.1 has not
chal | enged the said judgnent and conviction

Brief facts necessary for the disposal of these appeals are

foll ows:

The deceased S. Mahendara Singh was residing with his

not her PW2 and el der brother PW1 at Bapunagar within the
limts of Sanjeevareddy Nagar Police Station. The appell ants and
A-1 were al so residents of said Bapunagar. The residents of
Bapunagar were nanagi ng an Associ ation cal |l ed Basthi~ Youth

Associ ation which in turn was running a Bhajana Mandali. PW4
was the President of the said Bhajana Mandali and t he deceased
was the Vice President of said Bhajana Mandali. It is the case of

the prosecution that there was a death in the famly of A-2, hence,
he wanted certain "samagri" for the funeral which was available in
the sai d Bhajana Mandali. Wth a view to get the "samagri", on
30th of April, 1998 at about 11 p.m, the accused persons came to
the house of the deceased and asked himto give the said "samagri’
for taking themto Maheswaram for doi ng Bhajan at the house of

the relative where the death had taken place. It is stated that the
deceased refused to gi ve Bhajan samagri for being used outside the
locality. Being annoyed by the said refusal by the deceased, it is
stated that the accused persons went away but cane back again at
about 11.45 p.m when the menbers of the deceased fam ly were

sl eeping and called the deceased to come out. The prosecution

al | eges on being so called the deceased went outside the house.

I mredi ately thereafter PW.1 and 2 heard the cries of the
deceased, hence, they came out of the house when they saw A-2

and A-3 were holding the hands of the deceased and A-1 was

st abbi ng the deceased on the chest. The prosecution all eges that
when these wi tnesses went near the victimthe accused persons

went away threatening these witnesses. The further case of the
prosecution is that at that time PW.3 and 4 who were clearing
certain construction materials in front of their house had al so

wi t nessed the occurrence. The prosecution alleges after the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

accused went away the deceased was renoved to Gandhi hospita

but he died on the way. PW1 thereafter went to Sanjeevar eddy

Nagar Police Station and gave a witten conplaint Ex.P1 to PWS8

who was In-charge of the Police Station at that tinme and a crine
was registered on the basis of the said conplaint under Section 302
IPC. PW10, the Circle Inspector of Police of the said Police
Station then took up the investigation. He visited the scene of

of fence and exam ned PW.1 to 4 and recorded the statenments in

the norning of 1st May, 1998 and after investigation he filed the
charge sheet against the accused persons. It is relevant to nmention
herein that during the course of investigation PW10 also got the
statenments of PWs.1, 3 and 4 recorded under Section 164 of the

Code of Crimnal Procedure. During the course of the trial, PW4
did not support the prosecution case fully, hence, he was treated as
hostil e and cross-exam ned. The trial court accepting the evidence
of the eye- witnesses PW.1 to 4 came to the conclusion that the
deceased net with a homicidal death at the hands of the accused
persons during which act A-1 caused 4 stab injuries which led to
his death and during the said attack by A-1,the other accused A2
and A3 were hol ding the hands of the deceased facilitating himto
inflict the wound. Therefore, while A-1 was convicted for an

of f ence puni shabl e under Section 302 | PC sinplicitor, two
appel l ants before us were convicted for an offence punishabl e

under Section 302 with the aid of Section 34 |IPC

As stated above, the High Court concurred with the findings

of the trial court and affirmed the said conviction and sentence.
Shri K V. Vi swanat han, |earned Advocate and Ms. K Anreshwari,

| earned Seni or Advocate appearing for the appellants contended

that the courts below conmitted serious error in accepting the
interested testinmony of PW.1 to 3 and basing a conviction on the
said evidence. It is pointed out to us that the-investigating agency
itself was not sure that the evidence of these witnesses was truthfu
or not therefore, it took the precaution of recording their
statenments before a Magi strate under Section 164 of Cr.P.C.
Therefore, apart fromthe fact that these wi tnesses were interested
wi tnesses, the fact that their statenents were recorded under
Section 164 of Cr.P.C also ought to have been taken as a ground

to reject their evidence as unreliable. The | earned counsel placed
strong reliance on a judgnment of this Court in the case of Ram
Charan & Ors. Vs. State of U P. {1968 (3) SCR 354} to point out
that it is not safe to rely on such evidence. The | earned counsel also
contended fromthe evidence of these witnesses that is clear that
none of these w tnesses had actually w tnessed the incident and
because of existing rivalry and out of suspicion these wtnesses
have fal sely deposed that they had witnessed the incident. The
further argunment of the | earned counsel was that the notive
suggested by the prosecution even according to itself was non
existent. It was pointed out to us fromthe evidence of PW4 who
was the President of the Mandali that after the accused persons
returned back fromthe first visit to the house of the deceased and
havi ng come to know the need of the 2nd accused, he sent the keys
of the Bhajana Mandali to A-2 with instructions to take such
"samagri" as is necessary for him Therefore, having received the
keys of the Mandali, it is highly inprobable that the accused
persons woul d then cone back and attack the deceased. The

| ear ned counsel then contended that atleast so far as these
appel | ants are concerned, the prosecution has failed to establish
any case and reliance placed on Section 34 IPC to convict these
appel l ants on the basis of commopn intention was wholly erroneous.

It was argued that there was no material on record to show t hat
these appell ants had any know edge as to the carrying of the knife
by A-1. It is further argued that assumi ng for argument sake that
the prosecution has established that these appellants did hold the
hands of the deceased, there was no nmaterial to indicate that these
appel l ants had the know edge that A-1 would stab the deceased or
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he entertained an intention to kill the deceased. It was pointed out
that even according to the prosecution case these appellants were
unarrmed and they did not exhort A-1 to stab. Therefore, a
conviction for offence of nurder under Section 302 with the aid of
Section 34 | PC as agai nst the appellant was unsustai nabl e.

Strong reliance was placed on the follow ng judgments of

this Court in support of the argunent that Section 34 | PC was not
avail able to the prosecution in this case : Balak Ram Vs. State of
U P. (1975 (3) SCC 219), Vencil Pushpraj Vs. State of Rajasthan
(AIR 1991 SC 536), Ranmashi sh Yadav & Ors. Vs. State of Bihar

{1999 (8) SCC 555}, Ajay Sharma Vs. State of Rajasthan {1999

(1) SCC 174} and Mthu Singh Vs. State of Punjab {2001 (4)

SCC 193}.

Shri G Prabhakar, |earned counsel appearing for the State

contended that the courts below were justified in accepting the

evi dence of PW.1 to 3 whose presence at the time and pl ace of the
i nci dent cannot be-seriously disputed because PW1 & 2 were
residing in the sane house bei ng deceased’ s brother and not her
respectively and PW3 was the cousin of the deceased and was

adm ttedly residing in the i nmedi ate nei ghbourhood and at the

time of incident was clearing certain debris near his house. He
contended that the evidence of these witnesses so far as the attack
i s concerned has been reasonably consistent and they had no

notive to falsely inplicate these accused persons. He submtted
that if the evidence of the eye-witnesses are to be believed then
notive and ot her aspects of the prosecution case relegates itself to
t he background. He al so contended that there-is absolutely no
reason to suspect the evidence of PW.1 to 3 solely because their
statements were recorded under Section 164 Cr.P.C. The | earned
counsel then submtted the fact that the accused persons cane
together first tinme at 11 p.m to the house of the deceased and went
back annoyed and agai n cane back together at 11.45 p.m and

call ed the accused outside and the appellants herein held the hands
of the deceased |ong enough to facilitate A-1 to stab the deceased
on the chest four tines, itself indicated that these appellants also
shared the intention of A-1 to cause the death of the deceased. The
fact that none of the appellants either prevented or caused any act
to di ssuade or discourage or prevent A-1 from causing 4 blows on
the chest of the deceased but hel ped himto do the said act itself is
sufficient to draw the conclusion that these appellants al so shared
the comon intention of A-1. In support of this contentionas to
applicability of Section 34 |IPC the |earned counsel placed reliance
in the case of Hamet alias Sasi & Os. Vs. State of Keral a {2003
(10) SCC 108} and Nandu Rastogi alias Nandji Rastogi & Anr.

Vs. State of Bihar {2002 (8) SCC 9}.

The trial court after discussing the evidence of PW.1 to 3

cane to the conclusion that the presence of these w tnesses at the
time of the incident cannot be disputed because PW.1 and 2 were
residing with the deceased while PW3, their cousin was residing

cl ose-by and having heard the call of the accused persons and the
shout of the deceased at that time of the night, it was natural for
these witnesses to have come out. Therefore it concluded that the
presence of the witnesses at the time and place of the'incident was
proved. It did take notice of the fact that these w tnesses were
closely related to the deceased, therefore, it noticed the needto
exam ne the evidence carefully. The said court placing reliance on
judgrments of this Court which had laid down that there is no | aw
whi ch says that in the absence of any independent wi tness the

evi dence of the interested wi tnesses should be thrown out, came to
the conclusion that it can place reliance on the evidence of PW.1
to 3. The said court also noticed the fact that no serious notives
were suggested to these witnesses to elicit why they were deposing
falsely to inplicate the accused. In such circunstances it chose to
rely upon the evidence of these witnesses to base a conviction. The
H gh Court though by a very brief judgment concurred with this




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

finding. W find the reasons given by the trial court as affirned by
the H gh Court are worthy of acceptance and we do not see any
reason to differ fromthe sane. However, |earned counse
appearing for the appellant contended that in view of the fact that
the statements of PW.1 to 3 were found to be necessary to be
recorded under section 164 of the Code that itself indicates that it
is not safe to base a conviction on the evidence of PW.1 to 3. In
support of this contention, |earned counsel for the appellant relied
on 2 judgnments of this Court in Ram Charan & Os. Vs. State of
U P. {1968 (3) SCR 354} and Balak Rametc. Vs. State of U P.
{1975 (3) SCC 219}. A perusal of these judgments shows what
this Court has held in these cases is that the evidence of w tnesses
whose statenents are recorded under section 164 must be
considered with caution and if there are other circumstances on
record which night support the truth of the evidence of such
Wi tnesses, it can be acted upon. As a matter of fact, those
judgrments of this Court specifically held that the mere fact that the
statenment of w tness was recorded under section 164 cannot be a
ground to reject their evidence. In the case of Ram Charan (supra),
this Court dissented fromthe view expressed by the Patna Hi gh
Court in the case of Enperor Vs. Manu Chik (Al R 1938 Patna
290) which held that the statenent of a w tness whose prior
statenment was recorded under section 164 Cr.P.C always raises a
suspicion that it has not been voluntary. Therefore, such witness
conprom ses in his /evidence before the court because of the threat
of perjury. Wile dissenting fromthe above view of the Patna Hi gh
Court, this Court accepted the view of Subba Rao, C.J. (as Hs
Lordshi p then was) expressed In re . Gopisetti Chinna
Venkat asubbi ah (I LR 1955 AP 633) wherein it was held that the
evi dence of wi tnesses whose statenents were recorded under
section 164 Cr.P.C. would have to be assessed with caution and if
there are circunmstances on record which1end support to the truth
of the evidence of such witnesses, it can be acted upon. This is also
the view of this Court in the case of Bal'ak Ram (supra) where al so
this Court said that the evidence of such wi tnesses has only to be
consi dered with caution and not hi ng-beyond that. In the instant
case we have kept in mnd the fact that the evidence of these
wi tnesses were recorded earlier under section 164 'Cr.P.C. by the
Magi strate but that by itself in our opinion does not in any rmanner
discredit the said evidence; nore so because of the fact that their
presence at the tinme of the incident cannot be doubted and in
regard to the actual assault though there are certain mnor
enmbel | i shnents, still there is sufficient consistency as to the role
pl ayed by the appellants. Hence, in spite of the fact that PW.1 to
3’ s evidence was recorded under Section 164 of the Code, we are
of the opinion the sane is acceptable to base a conviction as held
by the courts bel ow

The | earned counsel then contended that the prosecution has
failed to establish the fact that the appellant before us had shared
the common intention of A-1 to conmmt the murder of the

deceased. It is pointed out to us in this regard that the only overt
act which is attributed to these appellants is that they held the
hands of the deceased while A-1 stabbed the deceased. It is also

poi nted out fromthe evidence that these appellants did not-carry
any weapon nor did they in any manner exhort A-1 to assault.
They even argued that there is no material to show that these
appel l ants knew that A-1 was carrying a knife and that he woul d
use the knife to cause the death of the deceased. In such
circunmstances, it is contended that Section 34 | PC would not apply
to hold the appellants guilty of an offence puni shabl e under
Section 302 IPCwith the aid of Section 34 IPC. It was the
argunent of the |learned counsel that to establish a case under
Section 34 | PC, prosecution has to prove beyond all reasonable
doubt that these appellants did have know edge of the i ntention
of A-1 and they voluntarily shared the said intention. It is also




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

contended that apart fromthe above two factors prosecution has to
establish that in furtherance of the said intention these appellants
conmitted certain overt act which was responsible for the nurder

of the deceased. The further argunent is that it is not any and
every act during the course of attack on the deceased by these
appel l ants that would indicate that these appellants shared the
conmon intention, and only such overt act may be rel evant which
indicate that the appellants like A-1 also shared the intention to
cause the death of the deceased. In the absence of such material no
court can cone to the conclusion that these appellants al so shared
the common intention of A-1 merely on the basis of their presence

at the place of attack and their holding hands of the deceased. In
support of this contention, the | earned counsel placed reliance on
the judgnent of this Court . in Vencil Pushpraj vs. State of

Raj ast han (supra) and our attention was specially drawmn to the

facts as recorded in the said judgnent which showed that the
appel  ant therein had pinned down the deceased till the other
accused stabbed five times over the chest which resulted in the

death of the victim and after the attack the appellant and the co-
accused who caused the fatal injuries ran away fromthe place of
incident.  But these facts were hel'd to be insufficient in that case
to hold the appellant guilty of an offence puni shabl e under Section
302 read with Section34 I PC. The | earned counsel for the
appel lants submitted that the facts of that case squarely cover the
facts in this appeal, therefore, the appellants are entitled to the
benefit of doubt as was held in the said case of Pushpraj and
these appellants also should be absolved of ‘the charge of sharing
the common intention

Next judgment. on which-the | earned counsel for the appellants
pl aced reliance was Ranmashish Yadav & O's. (supra) where this
Court cane to the conclusion-that the nere fact that two accused
persons cane and caught hold of the deceased whereafter the two
ot her accused attacked the deceased with gandasa bl ows di d not
i ndi cate that the two accused who held the deceased had shared the
conmon intention of the other accused who had inflicted the bl ows
so as to attract Section 34 |IPC.

Rel i ance was al so placed on the judgnent of 'this Court in the
case of Ajay Sharma Vs. State of Rajasthan (supra). In this case this
Court in a short judgnent cane to the conclusion that the ‘accused
persons who caught hold of the deceased and exhorted the co-accused
to kill the deceased were not guilty of sharing the compn intention
of mai n accused because the exhortation "maro" did not neanto Kkill
therefore, the accused who was convicted with the aid of Section 34
| PC, could not have shared the common intention of the other
accused.

The last judgnent cited by the |Iearned counsel for the
appel lants in support of their argunment of non-applicability of
Section 34 IPCis that of Mthu Singh Vs. State of Punjab (supra). In
that case, this Court held that the common intention has to be
di stinguished fromsane or simlar intention on the basis of facts of
each case. |In that case, the Court cane to the conclusion that sinply
because the appellant armed with the pistol went along with the
accused to the place of the deceased did not indicate the comon
intention of the appellant therein of causing the death of the deceased.

A readi ng of the above judgnments relied upon by the | earned
counsel for the appellants does indicate that this Court in the said
cases held that certain acts as found in those cases did not indicate the
sharing of conmon intention. But we have to bear in nmind that the
facts appreciated in the above judgments and inference drawn have
been so done by the courts not in isolation but on the totality of the
circunstances found in those cases. The totality of circunstances
could hardly be ever simlar in all cases. Therefore, unless and unti
the facts and circunstances in a cited case is in pari materia in al
respects with the facts and circunstances of the case in hand, it wll
not be proper to treat an earlier case as a precedent to arrive at a
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definite conclusion. This is clear from sonme judgnents of this

Court where this Court has taken a different view fromthe earlier
cases, though basic facts look similar in the latter case. For exanple,
if we notice the judgnment relied upon by the | earned counsel for the
respondent i.e. the case of Hamet alias Sasi Vs State of Kerala
(supra), this Court held that the fact that one accused held the
deceased by his wai st and toppled himdown while the other accused
attacked himwith iron rods and oars was held to be sufficient to base
a conviction with the aid of Section 34 IPC. The fact of holding the
victimis simlar in the cases of Vencil Pushpraj and Ham et alias Sas
(supra) but the conclusions reached by this Court differ because the
circunstances of the two cases were different. In Nandu Rastog

alais Nandji Rustogi & Anr. Vs. State of Bihar (supra) this Court held
that to attract Section 34 IPCit is not necessary that each one of the
accused must assault the deceased. It was held in that case that it was
sufficient if it is shown that they had shared the comon intention to
commit the offence and ~in furtherance thereof each one of them

pl ayed < hiis assigned role. On that principle, this Court held that the
role played by one of the accused in preventing the witnesses from
going to the rescue of the deceased indicated that they also shared
the common intention of the other accused who actually caused the
fatal injury.

To appreci ate the argunents advanced on behal f of the
appel lants it is necessary to understand the object of incorporating
Section 34 in the/Indian Penal Code. As .a general principle in a case
of criminal liability it is the primary responsibility of the person who
actually commts the offence and only that person who has
commtted the crinme can be held to guilty. By introducing Section 34
in the penal code the Legislature |aid down the principle of joint
l[iability in doing a crimnal act. The essence of that liability is to be
found in the existence of a commopn intention connecting the
accused leading to the doing of a crimnal act in furtherance of such
intention. Thus, if the act is the result of a common intention then
every person who did the crinmnal act with that common intention
woul d be responsible for the offence commtted irrespective of the
share which he had in its perpetration. Section 34 |IPC enbodies the
principles of joint Iliability inidoing the crimnal act based on a
conmon i ntention. Conmon i ntention essentially being a state of
mnd it is very difficult to procure direct evidence to prove such
i ntention. Therefore, in nost cases it has to be inferred fromthe act
i ke, the conduct of the accused or other relevant circunstances of
the case. The inference can be gathered by the manner in which the
accused arrived at the scene, nmounted the attack, determ nation and
concert with which the attack was nmade, fromthe nature of injury
caused by one or sonme of them The contributory acts of the
persons who are not responsible for the injury can further be inferred
fromthe subsequent conduct after the attack. |In this regard even an
illegal om ssion on the part of such accused can indicate the sharing of
conmon intention. In other words, the totality of. circunstances nust
be taken into consideration in arriving at the concl usi on whet her the
accused had the comon intention to commt an of fence of which
they could be convicted. (See Noor Mohammad Yusuf Mmin AR
1971 SC 855).

Since commopn intention essentially being a state of ‘mnd and
can only be gathered by inference drawn fromfacts and circunstances
established in a given case, the earlier decisions involving al nost
simlar facts cannot be used as a precedent to determine the
conclusions on facts in the case in hand. This view of ours finds
support in a judgment of this Court in Pandurang Tukia and Bhillia
Vs. State of Hyderabad, { 1955 (1) SCR 1083} wherein while
considering the applicability of Section 34 IPC this Court held thus:-

"But to say this is no nore than to
reproduce the ordinary rule about
circunstantial evidence, for there is no
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special rule of evidence for this class of
case. At bottom it is a question of fact in
every case and however sinilar the
circunstances, facts in one case cannot be
used as a precedent to determ ne the
conclusion on the facts in another. All that is
necessary is either to have direct proof of
prior concert, or proof of circunstances

whi ch necessarily lead to that inference, or
as we prefer to put it in the time-honoured
way, "the incrimnating facts nust be

i nconpatible with the innocence of the
accused and incapabl e of expl anati on on any
ot her reasonabl e hypothesis". (Sarkar’s

Evi dence, 8th Edn., p. 30)."

X X X X As we have said, each case nust rest
on its own facts and the nmere simlarity of
the facts in one case cannot be used to

det erm ne _a conclusion of fact in another. x
X x "

It is clear fromthe law laid down in the said case of Pandurang
(supra) that however simlar the facts may seemto be in a cited
precedent, the case .in hand should be determ ned on facts and
circunstances of that case in hand only and facts arising in the cases
cited should not be blindly treated as a precedent to determine the
conclusions in case' in hand.

Havi ng thus understood the law we will nowdiscuss the facts

of this case to answer the question raised by | earned counsel for the
appel | ant that the prosecution has failed to establish the sharing of the
comon intention of A-1 to commit the nurder of the deceased by the
appel | ant s.

A-2 is the person in this case who had the grievance that the
deceased prevented himfromcol lecting the "Bhajan samagri" (prayer
material) for the use at the funeral of his relative. It is the case of
prosecution that all the accused persons cane together to the place of

incident at 11' O clock to demand the "Bhajan sanagri”. The fact that
A-1 and A-3 who were not concerned with the need of A-2 to collect
the "Bhajan samagri", still canme togetherat that tine of the night i.e

at 11 p.m shows that A-1 and A-3 were associates of A-2. After

failing to get the "samagri" all the three went together presunmably to
the house of A-2 at 11.45 p.m Again these 3 persons cane to the

house of the deceased which act cannot be termed as a normal act
because by that tinme nost of the people including the deceased woul d
have been or had been sl eeping. Wen these accused persons

summoned t he deceased to cone out of the house, obviously they had
sonme conmmon intention which their second visit, timng of the visit

and cal ling of the deceased indicates. Once the prosecution evidence
tendered through PW.1 to 3 is accepted, then it is clear that when A-
2 and A-3 held the hands of the deceased, they had some intention in

di sabling the deceased. This inference is possible to be drawn because
the appellants in their statenent recorded under Section 313 Cr.P.C.
did not give any explanation why they held the hands of the
deceased which indicates that the appellants had the know edge that
A-1 was to assault the deceased. The fact that appellants continued to
hol d the deceased all al ong wi thout naking any effort to prevent A-1
fromfurther attacking, in our opinion, leads to an irresistible and an
i nescapabl e concl usi on that these accused persons al so shared the
comon intention with A-1. In these circunstances, what was the
intention of A1 is clear fromthe nature of weapon used and the situs
of the attack which were all in the area of chest, penetrating deep

i nsi de and which caused the death of the deceased. It is very difficult
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to accept the defence version that the fight either took place suddenly,
or these appellants did not know that A-1 was carrying a knife, or that
these appellants did not know by the nature of injuries inflicted by
A-1, that he did intend to kill the deceased. At this stage, it my be
useful to note that A-1 did not have any notive, apart from conmmon
intention to attack the deceased. In such circunstances if A-1 had
decided to cause the injury and A-2 who had a direct notive had

decided to hold the hands of the deceased with A-3, in our opinion,
clearly indicates that there was a prior concert as to the attack on the
deceased. W also notice thereafter the accused persons had all left

the place of incident together which also indicates the existence of a
conmon i ntenti on.

Havi ng thus independently considered the facts and
circunstances, in its totality and taking holistic view of the facts of
this case, we are of the opinion that the two courts below are justified
in comng to the conclusion that the appellants are guilty of an offence
puni shabl e under section 302 read with section 34 |PC
For the reasons stated above, these appeals fail and the sane
are di sm ssed.




