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A. K. MATHUR, J.
1. Leave granted.
2. This appeal i's directed agai nst the order passed by the

Di vi sion Bench of the Bonmbay Hi gh Court whereby the arbitration
award given by the sole arbitrator was affirmed by |earned

Si ngl e Judge of the Hi gh Court and in appeal -affirned by the

Di vi si on Bench by its order dated 22.9.2006. Hence the present
appeal by the appel llant- Security Printing and M nting
Corporation of India Linmted and anot her

3. Brief facts which are necessary for disposal of this
appeal are that the appellant No.2 is the General Manager of
India Security Press which is a Governnment ~ of |ndia Undertaking
functioning under the Mnistry of Finance. M s.Gandh

I ndustrial Corporation (hereinafter to be referred to as \021the
claimant\ 022) is a partnership firm Prior to 1966, the appell ant
No. 2 before us (hereinafter to bereferred to as \021the security
press\022) was inporting its entire requirenent of gunmed stanp
paper fromforeign countries. From 1967 onwards the security
press commenced purchasing of Ashoka Pillar water mark stanp
base paper from Paper manufacturing mlls. The base paper was
thereafter gumred and super-cal endared by the contractor on a
job work. In 1967 the clainmant established a pilot plant for
pur pose of manufacturing gunmed stanp paper at the instance of
appel | ant- security press. The clainmant set up the factory at
Urbergaon in Thane district and the plant was conmnissioned in
1969. The cl ai mant received orders for gumm ng and super-

cal endaring of stanp based papers. |In the year 1976 the
appellant for the first time floated tender for gunmng and
super-cal endaring work. Again in 1989 the Security press
floated tender and the claimant questioned the action of the
security press by filing wit petition before the Hi gh Court but
did not succeed. The tender was again floated in 1996 and the
grievance of the claimant was that though the offer nmade by it
was the | owest and the claimant further reduced the rates in

vi ew of the agreenent reached between the parties, which
agreenment has been described as menorandum of under st andi ng,

for offering the work exclusively to the claimant for a period
of 10 years so as to enable the claimant to optimally utilize
the capacity of its plant. Then certain orders were given to

ot her persons which was protested by the claimant and it filed
a wit petition on the original side of the H gh Court of
Bonbay. The claimant also filed arbitration application under
Section 11 of the Arbitration and Conciliation Act, 1996
(hereinafter to be referred to as \022the Act\022). The Hi gh Court of
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Bonbay with the consent of parties nom nated Justice Shri

M L. Pendse (retired) as the sole arbitrator to adjudicate the
di sputes and di fferences between the parties by its order dated
7.12.2001. The clainmant thereafter inforned the H gh Court that
Wit Petition No.3980 of 1996 be wi thdrawn and the issues raised
therein may al so be referred to arbitration. W are not
concerned with other issues. W are only concerned with one

i ssue which has been raised before us for our consideration i.e.
point No.4 and the order of the Arbitrator pertaining to claim
No. 3. It related to the value of nodvat. The cl ai mant sought a
sum of Rs. 2,95, 99,673/- on the basis that the value of the
nodvat was to the extent of Rs.51, 48,468/ - to which conpound
interest at the rate of 25.50 per cent per annum was payabl e by
the security press to the claimant. The clainant submitted that
in March, 1994 the claimant\022s unit was covered by Rul e 57A of
the Central Excise Rules, 1994 (hereinafter to be referred to as
\ 021t he Rul es\ 022) -and thereby the Mdvat scheme becane applicabl e.
The claimfor nbdvat credit can be made only by the manufacture.
After the claimant was covered under the Mdvat schene the
security ‘press i ssued necessary gate passes to enable the
claimant to avail of the nobdvat credit. The security press
floated tenders on 2.5.1994 and the tender docunents nowhere
suggested that the nodvat credit will not be available to the
manuf acturer for the work of gunm ng and super-cal endari ng of
stanp paper and the sane shall be available to the security
press. As against this,it was alleged by the Security Press
that the of fer docunent specifically recited-that the claimant
woul d be entitled to'receive the nodvat credit  and the security
press shall i ssue necessary documents including the gate
passes to enable the clainmnt availing nodvat credit. The
security press while placing the orders on 31.5.1994 added a
termthat the nodvat credit if any, availed by the clainmnt wll
have to be passed on to the security press.. The claimant by its
letter dated 5.6.1995 agreed to accept the order subject to

wi thdrawal of the termrelating to passing of nodvat credit to
the security press. The claimant stated that only on
confirmation/ nodification of this condition that it would
proceed with the execution of the contract. The security press
did not respond but forwarded base paper to the claimnt to
carry out the work of gumm ng and super-cal endari ng of base
paper. The finished goods were delivered by the claimant

along with necessary docunents including the gate passes for
endor senent by the security press. The clai mant used to rem nd
themfromtine to time that the nodvat credit is only available
to the manufacturer i.e. the clainmant. It appears that no
positive response was given to the claimnt. On 16.10.1995 the
appel l ant- security press for the first time informed that the
matter woul d be exam ned and the decision woul d be comuni cat ed.
By letter dated 30.12.1995 the appellant \026 security press

i nforned that the nbdvat credit availed by the clai mant woul d
have to be transferred to the security press. Though the
claimant did not accept the sane but the view of the security
press remai ned unchanged. Though a | ot of negotiation took

pl ace on this issue but wthout any result. Finally on
25.7.1996 the security press infornmed the clainmant that the
nodvat credit availed by the claimant after 1996 will be

adj usted by deduction of the anpbunts payable to the clai nant.
Accordingly, the nmodvat credit availed by the clai mant was
deducted by the security press. Therefore, this issue was raised
in arbitration that the nodvat credit cannot be clained by the
security press and the sane was only available to the
manufacturer i.e. the claimant. The Arbitrator after considering
the matter cane to the conclusion that this claimof the
security press cannot be accepted and the arbitrator decided
the issue in favour of the claimnt and answered the point No.4
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that the clainmant was entitled to a sum of Rs.50, 64, 155/-. O her
i ssues were al so decided by the Arbitrator by his award dated
4.10.2004. Thereafter, application under Section 34 of the Act
was filed before the | earned Single Judge and | earned Single
Judge affirmed the finding of the arbitrator by its order dated
13. 3. 2006 and aggri eved agai nst that order, an appeal was
preferred before the Division Bench of the Hi gh Court. The

Di vision Bench affirnmed the view taken by |earned Single Judge
and hence the appellants are before this Court in the present
appeal

4. We have heard |earned counsel for the parties and perused
the record. The basic question before us is whether the
appel l ant- security press was entitled to get the benefit of
nodvat credit or not. In order to appreciate the controversy it
will be profitable to first reproduce the relevant clause of
the supply order which relates to credit of nodvat to the
security press. The cl ause reads as under: \026

\023 2. TAXES/CED: No sales Tax at present. This will be
paid extra, if & when applicable, on presentation of
docunent ary evidence. Excise Duty is payable as per

rules and Modvat Credit, if any, availed b the Firm

agai nst el ement of Excise Duty included in the Base
Paper, is to be passed on to the India Security Press.
Cctroi Exenption Certificates will be issued, as per

requi renent.\ 024

This was one of the ternms and conditions of the purchase
order. It is true that when the advertisenent was issued there
was no such condition but when the purchase order was issued it
clearly stipulated this condition and it was accepted by the
claimant, though it protested which is evident fromthe
conmuni cati on dated 5.6.1995 whi ch readsas under

\ 023 GANDHI | NDUSTRI AL CORPORATI ON

SPEED POST

G C1SP/S. O 291/ 95/ 079/ 95- 96 5. 06. 1995
The General Manager,

I ndia Security Press,

Nashi k Road, C Ry

Dear Sir,

Reg: Your S.O No.PR-30(Adh)/291/95 dt.31.5.95
For Gunm ng & Supercal endaring of all over Ashoka
Pillar Watermarked Stanp Base Paper Reels and
Cutting into Reels & Sheets.

We acknow edge the recei pt of your above referred
Supply Order dt.31.5.95 and have to informyou that
since there was considerable delay inits
finalization, our entire costing has gone awy as our
pl ant and | abour, all tailor made only for doing your
above said job have remained idle for the last 5
nonths, putting us to a great |oss. Qur capacity
utilization during 1994-95 was utilized. Such under
utilization of our capacity is going on since |ast 5-6
years, causing us great hardship. You are aware that
we have put up our plant only for you and that there
is no such huge demand for such a job fromthe genera
market. We do not mind even if you give us little

| esser rate but it is our hunble request to you to
kindly utilize our capacity optimally.

Under such circunstances, we agree to accept your




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

aforesaid order with a request that for future, a
durabl e I ong term arrangenent be worked out on
mutual |y acceptable terns so that |.S. P. regularly and
at reasonable rates and our plant and | abour remain
optimally utilized all round the year. We have also to
request you to :

i) Kindly withdraw the clause relating to the Mdvat
Credit to be passed on to |I.S. P. since it is

extraneous to the tender conditions.

XX xx xx.\024

Therefore, the supply order which had the aforesaid
condition was protested by the clai mant-respondent herein. On
5.6.1995 however, it had protested for wthdrawal of the clause
relating to Modvat credit since it was extraneous to the tender
conditions. Thereafter, on 20.6.1995 the respondent herein
agai n explained to the General Manager, Security Press that the
Modvat credit was available only to nanufacture and that too
fromthe payment of excise duty as per Rule 57H of the Centra
Excise Rules and it was not a cash benefit, it is only a book
credit and hence it was not refundable. Therefore, this nodvat
credit was not legally available to the Security Press. As such
it requested that this condition be deleted. On 16.10.1995 a
conmuni cati on was sent by the Security Press to the claimant
that the issue of nodvat credit was bei ng exani ned and further
conmuni cation in this regard would follow i n due course of tine.
Thereafter, on 30.12.1995 a clear reply was sent. to the
claimant informng that it was not possibleto accede to the
request of the claimnt for waiving the condition of nodvat
credit. It was clearly inforned to the clainmant that since the
Modvat credit was directly linked with the paynent of Excise
duty indicated in the terns and conditions of the tender as well
as the referred order, the benefits, if any, will have to be
i nvariably passed on to the India Security Press and this cannot
be wai ved under any circunstances. The aforesaid comruni cation
dat ed 30.12.1995 is reproduced as under

\ 023GOVERNMENT OF | NDI A
From

The General Manager
India Security Press,
NASI K ROAD- 422101

Ref erence No. 15858/ PR- 30( ADH) Dat ed 30/12/1995
To

M's Gandhi I ndustrial Corporation

20, Ajmal Road, Opp. Mal avi ya Road,

Vile Parle (East)

BOVBAY- 400057

Sub: ISP Order No.PR-30(ADH)/291/95/ dated 31/5/1995

Sir,

Further to this office letter No.10866/ PR 30 dated
16/10/1995, it is to informyou that since the Mddvat Credit is
directly linked with the paynent of Excise duty indicated in the
terms and conditions of the tender as well as the referred
order, the benefits, if any, will have to be invariably passed
on to the India Security Press and this cannot be wai ved under
any circumnstances.

2. Hence, you are advised in your own interest to arrange to
pass on all the benefit avail ed agai nst Mddvat Credit
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i medi at el y.

Yours faithfully
Sd/ - xx
(B. S. LALCHANDANI )

DY. GENERAL MANAGER\ 024

Then, again on 12.1.1996 the claimant tried to argue with the
appel l ant that the nodvat credit is only available to the
manufacture i.e. the claimant and it is not allowed in cash but
it is a book entry.

5. Now, in the background of these conmmunication, the
Arbitrator took the view that since the nodvat credit is only
avail able to the manufacture on account of book credit and the
cl ai mant was the manufacture, therefore, the appellant cannot
get that benefit: 1t was also observed that the unilatera
deci si on taken by the appellant” is entirely against the Mdvat
schene and contrary to tender notice issued and on the basis of
whi ch of fer was nade by the clainant. It is not permissible to
alter the terns and condition of the offer letter to the
detriment of contractor who has been awarded the tender contract
and certainly not by unilateral decision.

6. Learned counsel for the appellants submitted that in fact
the conmpl ete contract has cone into existence after the supply
order dated 31.5.1995 and it was accepted by the clai mant and
the ternms and conditions which were nmentioned in the supply
order are binding and not the advertisenent which was fl oated
where these ternms and conditions were not rmentioned. Learned
counsel further submtted that once the contract has cone into
exi stence between the parties the ternms of the contract shal
govern and not the earlier so called conditions when the tenders
were floated inviting tenderers to file their response to the

of fer. Whatever may be the terms and conditions of the
advertisenent which were floated, ‘that is not binding and what
is binding is the terns and conditions of the contract.
Therefore, as per the terns and conditions of clause (i) of the
supply order, the clainmant has to refund the nodvat credit to
the security press. Learned counsel also subnitted that nodvat
credit is available on the excise duty paid by the party and in
this case the papers on which the excise duty was paid by the
appel l ant- security press. Thus the gate passes were given to
the claimant to claimthe benefit of nodvat credit and on the
basi s of excise duty paid on the paper by the security press,
the benefit was drawn by the claimant by producing the gate
passes and the benefit of nodvat credit was claimed by the
claimant on that basis. Therefore, it was submitted that the
security press is entitled to the benefit of nodvat credit. As
against this, learned counsel for the respondent submits that
since the nodvat credit is only available to the manufacturer
and it was clearly understood that this will go to the clainant.
Therefore, the view taken by the Arbitrator, affirmed by | earned
Si ngl e Judge and the Division Bench of the High Court is correct
and in support thereof, invited our attention to a decision of
this Court in Ranji Dayawala & Sons (P) Ltd. v. Invest Inport |
(1981) 1 SCC 80]. This case was decided on the question of fact
only. In the present case as nentioned above, the terns and
conditions were very clear and despite the protest by the
claimant for deletion of the nodvat credit benefit, it supplied
the goods and it was inforned that change in the supply order
cannot be acceded to. Therefore, there is no question of any
principle of sub silentio. There is no anmbiguity or any tacit
under st andi ng. Learned counsel further subnitted that the
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finding of the Arbitrator should not be interfered with because
the Arbitrator is the best judge and the Courts shoul d not
interfere with the finding of the Arbitrator or the
interpretation given by the Arbitrator. In support of his
contention, |earned counsel invited our attention to the
decisions of this Court in Gl & Natural Gas Corporation Ltd. v.
Saw Pipes Ltd. [ (2003) 5 SCC 705] and in Centrotrade M nerals
& Metals Inc. v. Hindustan Copper Ltd. [(2006) 11SCC 245]. In
ONGC Ltd. (supra) this Court has |laid down certain paraneters
that in certain cases, the Court can set aside the award if it
is contrary to fundanental policy of Indian |aw, or the interest

of India; or justice or norality; or is patently illegal; or is
so unfair and unreasonable that it shocks the consci ence of the
Court. In the present case on the face of the terns of the
contract, the award, _in our opinion, appears to be patently

illegal as the terns ~and conditions of the supply order would
govern and not the terns of the tender. Therefore, this case
does not help the claimant in any manner. In Centrotrade

M nerals & Metals Inc (supra) there was difference of opinion
bet ween brother Judges and it was referred to a | arger Bench
Therefore, that case al so does not help the respondent herein

7. Learned counsel for the claimnt also submitted that at
the time when the tender was floated, there was no condition

i ncorporated therein that the Mddvat credit will be clained by
the appellant- security press. Therefore, the view taken by the
Arbitrator as well as |earned Single Judge and the Division
Bench of the Hi gh Court is correct-

8. After hearing |earned counsel for the parties and perusing
the record we are of opinion that the view taken by the
Arbitrator and affirmed by the | earned Singl e Judge and the

Di vi sion Bench of the Hi gh Court cannot be sustained. Firstly,
when the ternms and conditions have been reduced in the supply
order dated 31.5.1995, therein the condition of nodvat credit
was i ncorporated and it was accepted by the claimnt. The
contract had cone into existence and the supply had been started
on the basis of that supply order. Though the cl ai mant had
protested with regard to this clause but the appellant did not
accede to the request of the respondent for deleting that

cl ause and the appellant had informed the clai mant on
31.12.1995 that there was no change in the conditions of the
supply order still cl ai mant continued to supply the goods as
per the order. Therefore, on the face of this condition there is
no going back fromthat. In case the claimnt was not inclined
to accept this clause he could have very well w thdrawn fromthe
contract. But it did not do so and continued with the contract.
Therefore, on the basis of the clear terns of the contract, the
claimant is bound by it and it has to restore whatever the
nodvat credit received by it to the appellant \026 security press.
The view taken by the Arbitrator that since it was not the
condi ti on when the tender was floated is not correct \as after
the conplete contract having come into existence, there is no
purpose to refer to the terns of tender. Wat is bindingis the
conpl eted contract and not the terns of offer of the
advertisenent. Wiatever nmay be the offers in the
advertisenent, once the conpleted contract has cone into

exi stence, this is binding. There is no two opinion in the
matter in the present case that the terms and conditions of the
supply order dated 31.5.1995 were conplete. Therefore, what is
binding is the terns of the contract and not the terns in the

of fer of advertisenent. Therefore, under these circunstances
the view taken by the Arbitrator as well as |earned Single Judge
and the Division Bench of the High Court is ex facie illegal. It
is true that normally the Courts are very slowin interfering
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with the finding and interpretation given by the Arbitrator. So
far as the principle of lawis concerned, there is no two
opinion and it has to be accepted. But the fact remains that
if any perverse order is passed, then the Courts are not

powerl ess to interfere with the matter. As pointed out above,
once the concluded contract has come into existence, then in
that case the offer of advertisenent cannot override the terns
and conditions of the conpleted contract. Therefore, in our

opi nion, the view taken by the Arbitrator, as affirned by

| earned Single Judge and the Division Bench of the Hi gh Court on
the face of it is illegal and against the | aw

9. Secondl y, |earned counsel has submtted that the principle
of sub silentio applies in the present case. There is no
guestion of principle of sub silentio involved in the present
case. The terms and conditions of the contract are very clear
and it was clearly understood by the clainant as it protested
that the condition with regard to Mddvat credit should not be
allowed to continuein the terms and conditions of the contract
and the sane may be del eted which is evident fromthe

comuni cation dated 5.6.1995 and 20.6.1995. Therefore, there was
no m sunderstandi ng. There was no question of applying the
principle of sub silentio when the terns and conditions were
wel | known and clearly understood between the parties. More
so, the nodvat credit i's available in order to avoid double
taxation on the papers which were inported by the appell ant-
security press after paying the excise duty and therefore, the
claimant claimed the benefit of excuse duty paid by the security
press and the security press had issued gate passes and
docunentary evi dence for the payment of excise duty on which the
claimant clainmed the benefit of nodvat credit. Therefore, on
that count also the benefit could legitinmtely be clained by
the appellants as they have paid the excise duty al so.

Therefore, under these circunstances, we are of opinion that the
vi ew taken by the Arbitrator, as well as |earned Single Judge
and the Division Bench of the Hi gh Court cannot be sustained and
we accordingly, allow this appeal (and set aside the order of
the Arbitrator with regard to the nodvat credit and also the
view taken by | earned Single Judge and the Division Bench of the
H gh Court of Bonbay to this extent. The appellants will be
entitled to retain the anmount(s) equivalent to the Mdvat credit
as clained by the respondent. There woul d be no order as to
costs.




