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El ections to the Punjab Legislative Assenbly were held in

the month of January- February, 2002. W are concerned with

105 Muktsar Assenbly Constituency. There were 12 candi dates
inthe fray. The constituency went to polls and after counting
the result was declared on 24.2.2002.  Sukh Darshan Singh
respondent No. 1, who contested as an i ndependent candi date,
secured 32,465 valid votes while the appellant Sardar Harcharan
Singh Brar, who was fielded by the Congress party, secured
32,265 valid votes. Oher candidates secured | esser votes. The
respondent No. 1 was decl ared el ect ed.

The appellant filed an el ection petition under sections 80,

80A and 81 of the Representation of the People Act, 1951
(hereinafter "the Act’, for short).  The main grounds on which the
el ection of respondent No. 1 was sought to be set aside were
that the nonination of one on the respondents was inproperly
accepted which had resulted in the result of the el ection being
materially affected and that the respondent No. 1 was guilty of
having comm tted the corrupt practice of obtaining the
assistance of a police officer within the meaning of Section
123(7) of the Act. Several instances of comm ssion of such
corrupt practice were set out in the election petition

On the pl eadi ngs being conpl eted, the | earned Designated

El ecti on Judge of the Hi gh Court franed six issues, out of which
the followi ng two have been heard and deci ded as prelimnary

i ssues by the inpugned judgnent :-

1. Whet her the avernents made in the election

petition lack in material facts and do not disclose

any cause of action? |If so, its effect? OPR

2. VWet her the affidavit filed in support of the

el ection petition is not valid? |If so, its effect?

OPR

Both the issues have been answered agai nst the el ection
petitioner-appellant with the result the election petition has been
held |iable to be dismssed and di sm ssed accordingly. The

el ection petitioner has come up in appeal under Section 116 A of
the Act.

The short point which arises for decision in this appeal is

whet her the election petition could have been held liable to be
di smissed at the threshold and without being tried and heard on
merits. Under Section 86(1) of the Act, an election petition is
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liable to be dism ssed without being set down for trial, if it does
not conply with the provisions of Section 81 or Section 82 or
Section 117. Sections 81, 82 and 117 respectively provide for
presentation of petition, parties to the petition and security for
cost. (Obviously the objections raised by the contesting
respondents form ng basis of the two prelimnary issues are not
covered by Section 86(1) of the Act. The H gh Court has

proceeded on the prem ses that inasmuch as the avernents

made in the election petition alleging the conm ssion of corrupt
practice do not disclose material facts as required by Section 83
of the Act and the election petition is also not supported by an
affidavit as required by proviso to sub-Section (1) of Section 83
of the Act read with Rul e 94A of the Conduct of Elections Rules,
1961 (hereinafter "the Rules’, for short), the election petition
does not discl ose any cause of action and therefore does not

raise any triable issue. It is the correctness or otherw se of the
vi ew taken by the Hi gh Court which arises for consideration.
Section 83 of the Act and Rule 94A of the Rules provide as

under

Act

"83. Contents of petition \'026 (1) An election petition \026

(a) shal | containa concise statement of the
material facts on which the petitioner

relies;

(b) shall set forth full particulars of any corrupt

practice that the petitioner alleges
including as full a statement as possible of
the nanmes of the parties allegedto have
conmitted such corrupt practice and the
date and place of the comm ssion of each
such practice; and

(c) shal |l be signed by the petitioner and
verified in the manner laid down in-the

Code of Civil Procedure, 1908 (5 of 1908)

for the verification of pleadings:

[ Provided that where the petitioner alleges any
corrupt practice, the petition shall also be
acconpani ed by an affidavit in the prescribed formin
support of the allegation of such corrupt practice and
the particulars thereof.]

(2) Any schedul e or annexure to the petition shall also be
signed by the petitioner and verified in the same nanner
as the petition.

Rul es

94A. Formof affidavit to be filed with election petition \026
The affidavit referred to in the proviso to sub-section (1)

of section 83 shall be sworn before a nagistrate of the

first class or a notary or a comi ssioner of oaths and shal

be in Form 25."

So far as the law centering around the above-said

provi sions is concerned, several decided cases of this Court have
covered the field and the lawis settled |eaving hardly any scope
for further elaboration. W would refer only to a few of the
cases which would suffice for above purpose.
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In Samant N. Bal akri shna and anot her Vs. George

Fernandez and others, (1969) 3 SCC 238, the nandatory

nature of the provisions contained in Section 83 was dealt with
and consequences flowi ng fromany breach of provision were set
out. It was held that Section 83 is mandatory and requires the
el ection petition to contain first a concise statenment of materia
facts and then requires the fullest possible particulars. The word
"material’ shows that the facts necessary to formulate a

conpl ete cause of action nust be stated. Om ssion of a single
material fact |leads to an inconplete cause of action and the
statenment of claimbecomes bad. The function of particulars is
to present as full a picture of the cause of action with such
further information in detail as to make the opposite party
understand the case he will have to neet. There nay be sone
over| appi ng between material facts and particulars but the two
are quite distinct. The material facts will show the ground of
corrupt practice and the conplete cause of action and the
particulars will give the necessary information to present a ful
pi cture of the cause of action.

Sone of the principles elaborated in'Raj Narain Vs. Sm
I ndi ra Nehru Gandhi and another (1972) 3 SCC 850 are
rel evant for our purpose. Dealing with the corrupt practice, the
Court held that

(i) While a corrupt practice has got to be strictly
proved, it does not follow that a pleading in an

el ection proceedi ng should receive a strict
construction. Even a defective charge does not

vitiate a crimnal trial unless it is proved that the
sane has prejudi ced the accused. ~ If a pleading

on a reasonabl e construction could sustain'the

action, the court should accept that construction

The courts are reluctant to frustrate an action on
techni cal grounds.

(ii) The charge of corrupt practice in an election
petition is a very serious charge and has to be
proved. |t may or nmay not be proved. The

al l egations nmay be ultinmately proved or not
proved. But the question for the courts is
whet her a petitioner should be refused an
opportunity to prove those all egations nerely
because the petition was drafted clunsily.
Qopportunity to prove should not be refused.

(iii) If the allegations made in an el ection petition
regarding a corrupt practice do not disclose the
constituent parts of the corrupt practice alleged,

the sanme will not be allowed to be proved and

those al |l egations cannot be anended after the

period of limtation for filing an election petition,
but the court may allow particulars of any corrupt
practice alleged in the petition to be amended or
anmplified.

"Material facts" in Section 83 of the

Representati on of People Act, 1951 shows that

the ground of corrupt practice and the facts
necessary to formulate a conpl ete cause of action

must be stated. The function of the particulars is
to present a full picture of the cause of action so
as to make the opposite party understand the

case he has to neet. Under Section 86(5) of the
Representati on of People Act if the corrupt

practice is alleged in the petition the particul ars of
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such corrupt practice nay be anended or

anmplified.

(iv) An el ection petition is not liable to be dismissed in
limne because full particulars of corrupt practice

al l eged were not set out. |[If an objection was

taken and the Tribunal was of the view that ful
particul ars have not been set out, the petitioner
has to be given an opportunity to amend or

anplify the particulars. It is only in the event of
non- conmpl i ance with such order to supply the
particul ars, that the charge which remined

vague coul d be struck down.

The Court sounded a note of caution : "Rules of pleadings
are intended as aids for a fair trial and for reaching a just
decision. / An-action at |aw should not be equated with a gane of
chess. " Provisions of |law are not nere formulae to be observed
as rituals. Beneath the words of a provision of law, generally
speaking there lies a juristic principle. 1t is the duty of the court
to ascertain that principle and inplenent it."

The principles have been reiterated recently in H D
Revanna Vs. G Puttaswany Gowda and ors. (1999) 2 SCC

217, V.S. Achut hanandan Vs. P.J. Francis and anr. (1999) 3
SCC 737 and Mahendra Pal Vs. RamDass Ml ander’ and ors.
(2000) 1 sCC 261. W are tenpted to quote the follow ng
passage fromthe three-Judge Bench decision in Mhendra
Pal 's case (supra) wherein the | earned Chief Justice has
summed up the statement of law in the foll ow ng words:

"Section 83(1)(a) of the Act mandates that in

order to constitute a cause of action, all materia
facts, that is, the basic and prelimnary facts which
the petitioner is bound under the law to

substantiate in order to succeed, have to be

pl eaded in an election petition. Wether in an

el ection petition, a particular fact is material or not
and as such required to be pleaded is a question

whi ch depends upon the nature of the charge

| evell ed and the facts and circunstances of each
case. The distinction between "material facts" and
“"particul ars" has been explained by this Court in a

| arge nunber of cases and we need not refer to all

t hose decided cases. Facts which are essential to

di scl ose a conpl ete cause of action are materia

facts and are essentially required to be pleaded. On
the other hand "particulars" are details of the case
set up by the party and are such pleas which are
necessary to anmplify, refine or explain materia
facts. The function of particulars is, thus, to
present a full picture of the cause of action to nake
the opposite party understand the case that has

been set up against himand which he is required to
nmeet. The distinction between "material facts" and
"material particulars” is indeed inportant because

di fferent consequences follow froma deficiency of
such facts or particulars in the pleadings. Failure to
pl ead even a single material fact |eads to an

i nconpl ete cause of action and inconplete

all egations of such a charge are liable to be struck
of f under Order 6 Rule 16 of the Code of G vi
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Procedure. In the case of a petition suffering from
a deficiency of material particulars the court has the
discretion to allow the petitioner to supply the
required particulars even after the expiry of
[imtation. Thus, whereas it may be perm ssible for
a party to furnish particulars even after the period
of limtation for filing an election petition has
expired, with the permi ssion of the court, no
material fact unless already pleaded, can be
permitted to be introduced, after the expiry of the
period of limtation."

The | earned Desi ghated El ecti on Judge has been
undoubtedly at pains in dealing with the several avernents
made in the election petition and cl osely exani ning and
anal ysing the same in order to find out whether the
requi renents of Section 83 (1) were satisfied. The |earned
Judge then forned an opinion that the avernents nade were
lacking in material facts. During the course of hearing, the
| ear ned counsel for both the parties have carried us through the
avernents -made in the el ection petition, paraw se and al nost
word by word, in an attenpt at substantiating the subm ssions
made by them respectively. ~According to the | earned counsel for
the wit petitioner-appellant, the avernents nade in the election
petition contained not only the material facts but also the
particulars and it is not necessary to plead the evidence or the
matters of minute details. On the contrary, ‘the | earned counse
for the respondent No. 1, while supporting the judgment of the
H gh Court, has submitted that the avernents nmade in the
el ection petition fall short of disclosing all material facts and
therefore, cannot be tried.

Havi ng gone through the contents of the election petition
we are satisfied that the Hi gh Court has not been right in
directing the petition to be dism ssed at the threshold by form ng
an opinion that the avernents made in the election petition were
deficient in material facts. It i's not necessary to burden this
judgrment with reproduction of the several avernents nade in
the election petition. The High Court has already done it. The
test laid down in the several authorities referred to herei nabove
and in particular in the case of Raj Narain (supra) is fully
satisfied. The grounds of corrupt practice and the facts
necessary to formulate a conpl ete cause of action have been
stated. Even the particul ars have been given. However, if the
Court feels that the particulars as given in the petition are
deficient in any manner the petitioner can be directed to supply

the particulars and make the deficiency good. In any case,
deficiency in particulars could not have been a ground for
di smssing the petition at the threshold. It is only the non-

supply of particulars though ordered by the Court which could

have led to either striking off of the pleadings or refusal to try
the related i nstances of alleged corrupt practice. W cannot
count enance the view taken by the H gh Court.

So is the case with the defect pointed out by the High
Court in the affidavit filed in support of the election petition
all eging corrupt practice by the winning candi date. The proviso
enacted to sub-Section (1) of Section 83 of the Act is couched in
a mandatory forminasmuch as it provides that a petition
al l eging corrupt practice shall be acconpanied by an affidavit in
the prescribed formin support of the allegations of such corrupt
practice and the particulars thereof. The formis prescribed by
Rul e 94A. But at the same time, it cannot be |ost sight of that
failure to conply with the requirenent as to filing of an affidavit
cannot be a ground for dismssal of an election petition in |imne
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under sub-Section (1) of Section 86 of the Act. The point is no
nore res integra and is covered by several decisions of this

Court. Suffice it torefer to two recent decisions nanely G

Mal |'i karjunappa and anr. Vs. Shamanur Shivashankarappa

and ors. (2001) 4 SCC 428 and Dr. Vijay Laxm Sadho Vs.

Jagdi sh (2001) 2 SCC 247, both three-Judges Bench deci sions,
wherein the | earned Chief Justice has spoken for the Benches. It
has been held that an election petition is liable to be dismissed in
[imne under Section 86(1) of the Act if the election petition does
not conmply with either the provisions of "Section 81 or Section

82 or Section 117 of the RP Act". The requirenent of filing an
affidavit along with an election petition, in the prescribed form
in support of allegations of corrupt practice is contained in
Section 83(1) of the Act. Non-conpliance with the provisions of
Section 83 of the Act, however, does not attract the

consequences envi saged by Section 86(1) of the Act. Therefore,

an election petition is not liable to be disnissed in |imne under
Section 86 of the Act, for alleged non-conpliance with provisions
of Section 83(1) or(2) of the Act or of its proviso. The defect in
the verificationand the affidavit is a curable defect. What other
consequences, if any, may follow froman allegedly "defective"
affidavit, is required to be judged at the trial of an election
petition but Section 86(1) of the Act in terns cannot be attracted
to such a case

Havi ng forned an opinion that there was any defect in the
affidavit, the election petitioner should have been all owed an
opportunity of renoving the defect by filing a proper affidavit.
El se the effect of such failure should have been left to be

det erm ned and adj udicated upon at the trial, as held in G

Mal | i karj unappa and anr.’'s case (supra).

For the foregoing reasons, the appeal is allowed with costs.
The judgnment of the High Court is set aside. The election
petition shall stand restored on'the file of the Hi gh Court for
heari ng and deci sion consistently with what has been stated

her ei nabove.




