http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 9

PETI TI ONER
I NDI AN ALUM NI UM COVPANY LI M TED

Vs.

RESPONDENT:
THANE MUNI CI PAL CORPORATI ON

DATE OF JUDGVENT25/09/1991

BENCH

REDDY, K. JAYACHANDRA (J)
BENCH

REDDY, K. JAYACHANDRA (J)
PANDI AN, S.R (J)

Cl TATI ON
1992 AIR. 53 1991 SCR Supl. (1) 208
1992 SCC Supl. (1) 480 JT 1991 (4) 31
1991 SCALE  (2) 656

ACT:

Mahar ashtra Municipalities (COctroi) Rules, 1968--Sched-
ule I, Entry No. 77 read with Schedule 11, Part IA Il, Part
IA, Rule 4, Form /14 ---Cctroi--- Paynent-Excess from

1.10.1982 to 14.4.1987--Failure to subnmit Form 14 --C ai m of
refund of octroi made on 8.3.1988 ---Legality of.

HEADNOTE:

The petitioner-Conpany was engaged i n the business of
manuf acture of al um nium products and its factory was | ocat -
ed at Kalwa in Thane District, obtaining alumnium as raw
materials fromits another factory, situated In a different
State.

Wth effect from 1.10.82 the Conpany at Kalwa was
included in the municipal Jurisdiction of Thane,” and’  prior
to that date, the Conpany did not have to pay any octroi on
the raw materials brought into its factory at Kal wa.

The respondent - Corporation was |evying octroi duty on
the inports of alumniumraw materials made by the petition-
er-Conpany at the rate of
from1.10.1982 to 14.4.1987 and from 15.4.87 at the rate of
2%

On 18.5.87 the Thane Manufacturer’s Associ ation made a
representation to the respondent-Corporation | about the
increase in octroi rates.

The respondent - Cor por ati on in Its letter dat ed
20.11.1987 pointed out that when raw naterial specified In
Entry 77 in Schedule | to the Mharashtra Muinicipalities
(Cctroi) Rules inported for use in the manufacture of  fin-
i shed goods, It would be subject to the |levy of octroi —not
exceedi ng 1.25% and not | ess.

On receipt of this letter, the petitioner-Conpany nade
detail ed enquiries and was infornmed that under Rule 4 of the
Rules the goods nentioned In Part | A of the Schedule 11,

which were inported, were liable to be subjected to
octroi at a |lower rate. The Conpany al so noticed further
209

that Part | A of the Rules provided that the goods specified
in Entry 77, when inported by an industrial undertaking for
use as a raw material for processing within that undertaking
and if a declaration in Form 14 was filed, the levy of
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octroi in such cases woul d not exceed 12.5% and woul d not be
l ess than 0.25%

The petitioner, however, had not filed any-Form 14 duly
filled in and according to it, it acted under a m stake of
| aw and under the bonafide inpression that the octroi |evied
on and recovered by the Corporation at the rate of 1.3% in
respect of the period from1l.10.82 to 14.4.87 and at the
rate of 2% from 15.4.87 onwards, represented the correct
rate.

On 8.3.1988 the petitioner-Conpany inits letter to the
respondent - Cor porati on stated that under a mstake of law it
pai d excess anobunt and sanme shoul d be refunded.

On 16.5.1988, the respondent-Corporation replied that as
the petitioner-Conpany had not conplied with the procedure
specified in Part IA of the Schedule 11 to the Rules for
availing such concessional rates and therefore the refund
coul d not be sanctioned.

On 19.4.1989 the petitioner-Conpany clainmed a refund of
total amount of Rs. 13,54,101.79 p. The respondent rejected
the claim against which the Conpany filed a wit petition
in the Hgh Court, seeking refund.

A Division Bench of the H gh Court dismissed the wit
petition holding that the concessional rate of octroi duty
was avail able only if the declaration in Form14 was filled
with the octroi authorities.

Questioning the Hgh Court's Oder, this Special Leave
Petition was filed.

The petitioner-Conpany contended that ‘a procedur a
failure should not disentitle the petitioner-Conmpany, pro-
vided, if otherw se the Conpany could have legitimtely
cl ai med.

The respondent-Corporation submtted that the  conces-
sional rate would be available only if the raw material was
utilised by the Conpany for manufacturing goods within the
i ndustrial undertaking; that if a declaration had been fil ed
in proper Form 14 there coul d have been a
210
scope for verification and in the absence of such a decl ara-
tion the question of refunding at this distance of tine did
not arise; and that the concession should have been avail ed
at the time when it was available, and having failed to
avail, the oquestion of claimng the sanme later did  not
ari se.

Di smssing the petition, this Court,

HELD:. 1. A verification at the relevant time by the
octroi authorities becones very much necessary before a
concession can be given. In the absence of filing such a
declaration in the required Form 14, there is no opportunity
for the authorities to verify. Therefore the petitioner-
Conpany has definitely failed to fulfil an inportant obliga-
tion under the |law though procedural. [214 F]

2. The verification at the time when the raw materi al
was still there is entirely different froma verification at
a bel ated stage after it has seized to be there. May be that
the rawmaterial was used in the industrial undertaking as
clained by the petitioner-Conpany or it nay not be. In any
event the failure to file the necessary declaration has
necessarily prevented the authorities to have a proper
verification. [214 H 215 A

3. A concession has to be availed at the tinme when it
was avail able and in the manner prescribed. [216 D

4. The concession can be granted only if the raw materi -
al is used in the industrial undertaking seeking such con-
cession. For that a verification was necessary and that is
why in the rule itself it is mentioned that a declaration
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has to be filed in Form 14 facilitating verification. Fail-
ure to file the sane would automatically disentitle the
Conpany from cl ai m ng any such concession. [218 C- D

5. In the instant case the octroi duty paid by the
petitioner-Conpany would naturally have been passed on to
the consumers. Therefore, there is no justification to claim
the same at this distance of time and the court in its
di scretion can reject the sane. [218 (

kirpal Singh Duggal v. Minicipal Board Chaziabad, |
1968] 3 SCR 551; HW Limted and another v. Adm nistrator
Bangalore City Corporation and another, [1989]4 SCC 640,
di sti ngui shed.
Kedarnath Jute Manufacturing Co. v. Commercial Tax Oficer
Cal cutta
211
and Ors., [1965] 3 SCR 626, foll owed.

Oissa Cenment Ltd. v. State of Orissa & Os., AIR 1991
SC 1676, referred to.

Dictionary of “English Law by Earl Jowitt; Halsbury's
Laws of England, 4th Edn. Para 198, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Special Leave Petition
(CGvil) No. 6497 of 1991

From the Judgnent and Order dated 18.4.1990 of the
Bonbay Hi gh Court in WP. No. 419 of 1990.

S. Ganesh, Ravinder Narain, P.K. Ram and M. Amita
Mtra for the Petitioner
K. K Singhvi and A K GQupta for the Respondent.

The Order of the Court was delivered by:

K. JAYACHANDRA REDDY, J. The  petitioner Conpany is
engaged in the business of nmanufacture of al uni ni um products
and its factory is located at~ Kalwa in Thane District
(Maharashtra). The Conpany obtains alumniumas raw materi-
als for consunption from another factory of theirs /situated
in adifferent State. Wth effect from1.10.82 the Conpany
at Kalwa was included in the nunicipal jurisdiction of
Thane. Prior to that date the factory was not wthin the
jurisdiction of Thane Minicipality and did not have to pay
any octroi on the raw materials brought intoits factory at
Kal wa. By a notification dated 23.8.82, the Governnent of
Maharashtra constituted the Minicipal Corporation of the
Cty of Thane and Kal wa was brought within the jurisdiction
of the Thane Munici pal Corporation, the respondent” herein
and all goods inported into the area of the Thane Mini ci pa
Cor poration were subjected to octroi at the rates nentioned
in Schedule | to the Maharashtra Minicipalities (Cctroi)
Rul es, 1968 (' Rules’ for short). Schedule | to the said
Rul es contains description of various goods and -articles
which were liable to octroi and mni numand rmaxi mum  rates
are prescribed. ItemMNo.77 in the said Schedule | to the
said Rules covered non-ferrous netals, including alumnium
and Entry provided for the levy of octroi duty on the alu-
m ni um and_ot her goods nentioned therein at the mninumrate
of 0.5% and at the nmaxi num of 4% The respondent Corporation
was levying octroi duty on the inports of alumnium raw
materi al s nade by the
212
petitioner Conpany into Kalwa at the rate of 1.3% from
1.10.1982 to 14.4.1987. Then with effect from 15.4.87 the
respondent Corporation was |evying octroi at the rate of 2%
On 18.5.87 the Thane Manufacturer’'s Association nade a
representation to the respondent Corporation about the
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increase in octroi rates pointing out that the increase was
havi ng a disastrous effect on their industrial units |ocated
within the limts O the Corporation. In reply to the said
representation, the respondent Corporation addressed a
letter dated 20.11.1987 in which it was pointed out and
clarified inter alia that goods specified in Entry 77 in
Schedule | to the said Rules, when raw material is inported
for use in the manufacture of finished goods it would be
subject to the levy of octroi not exceeding 1.25% and not
less. On receipt of this letter the petitioner Conmpany made
detail ed enquiries and was informed that under Rule 4 of the
said Rules the goods nentioned in Part | A of that Schedule
which were inported by certain industrial undertakings are
liable to be subjected to octroi at a |lower rate. The Compa-
ny also noticed further that Part | A of the Rules provided
that the goods specifiedin Entry 77 when inported by an
i ndustrial undertaking for use as a raw material for proc-
essing within that undertaking and if a declaration in Form
14 is filed, the levy. octroi in such cases would not exceed
1.25% and ~would not be less than 0.25% The petitioner
however, ~did not file any such Form'14 duly filled in and
according to themthey acted under a mistake of Ilaw and
under the bonafide inpression that the octroi |evied on and
recovered by the Corporation at the rate of 1.3% in
respect of the period from1.10.82 to 14.4.87 and at the
rate of 2% from 15.4.87 onwards, represented the correct
rate. The petitioner however having later realised by going
through the records and the financial accounts and other
documents which are  duly audited clainmed refund of the
excess of octroi duty which has been paid by them On 8.3.88
the petitioner Conpany addressed a letter to the respondent
Corporation pointing out that under a mistake of law they
paid excess anount and therefore the excess ampbunt so paid
should be refunded. The respondent Corporation in  their
reply dated 16.5.88 stated that the petitioner conpany had
not conplied with the procedure specified in Part |A of the
Schedule Il to the said Rules for ‘availing such concessi ona
rates therefore the refund cannot be sanctioned. However,
the petitioner Conpany by their letter dated 19.4.89 clainmed
a refund of total anmpbunt of Rs. 13,54,101.79 p. The respond-
ent again rejected the claimreiterating that the  procedure
specified in Part |A of Schedule Il to the Rules was  not
conplied wth. Being aggrieved the Conpany filed a wit of
mandanus seeking’ refund. A Division Bench of the H gh Court
di smissed the. same holding that the concessional rate of
octroi duty was available only if the declaration in Form 14
was filed with the octroi authorities. Questioning the said
213

Order, this special Leave Petition has been filed and it is
bei ng disposed of at the adm ssion stage itself after no-
tice.

Most of the facts in this case are not in dispute.
Admittedly the alumniumraw material was inported by the
petitioner Conmpany and octroi duty at the normal rate was
paid and no declaration in Form 14 was filed. It is wonly
after the lapse of long tinme that the petitioner Conpany has
made a claimfor refund. The |earned counsel for the peti-
tioner Conpany subnitted that a procedural failure should
not disentitle the petitioner Conmpany provided if otherw se
the Conpany could have legitimately clained. The |[earned
counsel appearing for the respondent Minicipal Corporation
submitted that the concessional rate would be available only
if the raw material was utilised by the Conpany for nanufac-
turing goods within the industrial undertaking. If a decla-
ration had been filed in proper Form 14 there could have
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been a scope for verification and in the absence of such a
declaration the question of refunding at this distance of
time does not arise. It is also his further subm ssion that
the concession shoul d have been availed at the time when it
was avail able. Having failed to avail the question of claim
ing the sane | ater does not arise and consequently no refund
can be cl ai ned.

The anended Rules cane into force in 1970. Rule 4(2)
provides for paynent octroi at a lower rate by certain
i ndustrial undertakings in respect of the goods nentioned in

Part 1A of Schedule Il to the Rules. Alumniumis at Entry
No. 77. Part 1-A reads thus:
"PART | - A

Li st of goods on which octroi shah be payable
at a lower rate by Certain industrial under-

t aki ngs-
(1) ‘Al goods specified in entries 6(c), 35,
40, 64, 65, 71, 77 and 86 in Schedule I, and

khobra nentioned in entry 25, raw rubber and
| atex nmentioned in entry 70 in that Schedul e,
when inported by an industrial undertaking for
use as raw material for processing wthin that
undert aki ng and when declaration in respect
thereof s issued by the undertaking in Form
14, shall” be subject to octroi by any Counci
at a rate not exceeding 1.25 per cent and not
| ess than 0.25 per cent.

XX XX
XX
It can be seen fromthe above rule that to avail the

concession, a declaration in Form14 has to be made in

respect of the raw materia

214

i mported. Form 14 is as under
"FORM 14
(Part I-A and |1 of Schedule II )
Decl aration to be nade by an inmporter inport-
ing dutiable 'goods as raw material ~ for his
i ndustrial undertaking
I do hereby declare that the
goods in respect of which | have -separately
given a declaration under rule 14 have been
inmported by ne as raw material to be used in

the manufacture of ............. in ny
i ndustrial undertaking, viz. ~(here give ful

name and addr ess of t he undert aki ng
) and | shall not use them

for any other purpose for sale or otherw se
di spose them of to any other party for/ any
ot her purpose, except having previously paid
the difference between the octroi due-on such
goods at ordinary rates and the octroi paid on
concessional rates under Schedule I1 to the
Maharashtra Minicipalities (Cctroi) Rul-es,
1968.

Date ................. Si gnature of the
| nporter”

The decl aration contenplated in Form 14 is to the effect
that the goods inported shall not be used for any other
purpose for sale or otherwise etc. It can thus be seen that
an incentive is sought to be given to such entrepreneurs by
such concession if the raw material which is inported is
also utilised in the industrial undertaking without selling
or disposing of otherw se. That being the object a verifica-
tion at the relevant time by the octroi authorities becones
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very much necessary before a concession can be given. In the
absence of filing such a declaration in the required Form
14, there is no opportunity for the authorities to verify.
Therefore the petitioner Conmpany has definitely failed to
fulfil an inmportant obligation under the | aw though proce-
dural . The | earned counsel, however, submitted that even now
the authorities can verify the necessary records which are
audited and submitted to the authorities and find out wheth-
er the material was used in its own undertaking or not. W
do not think we can accede to this contention. Having failed
to file the necessary decl arati on he cannot now turn-around
and ask the authorities to make a verification of some
records. The verification at the tine when the raw materia
was still there is entirely different froma verification at
a bel ated stage after it has ceased to be there. May be that
the rawmaterial was used-in the industrial undertaking as
clainmed by the petitioner Conpany or it may not be. In any
event the failure to file the 'necessary declaration has
necessarily prevented the
215
authorities to have a proper verification
Shri Ganesh, |earned counsel for the petitioner Conpany
relied on the judgnent of this Court in Kirpal Singh Dugga
v. Muini ci pal Board Ghazi abad [1968] 3 SCR 551 in support of
his subm ssion that the non-fulfilnent of procedural re-
qui rement does not bar the claimant from persuing his renedy
in a court of law. That was a case where  the appellant
entered into a contract and supplied the goods to the Gov-
ernment. The Muinici pal Board col l'ected toll when the trucks
were passing through the toll barrier. The  appellant ob-
tained a certificate that the transported goods were neant
for CGovernment work. The appellant clainmed exenption on the
basis of the certificate but not within time. The Court
observed thus:
"But counsel for the respondent contended that
the rules framed by the Governnment regarding
the procedure constituted a condition prece-
dent to the exercise of the right 'to 'claim
refund and recourse to the civil court being
condi tionally strict. conpliance wth the
procedure prescribed the civil court was
i nconpetent to decree the suit unless the
condition was fulfilled. W are wunable to
agree wth that contention. The rules franed
by the Governnent nerely set up the procedure
to be followed in preferring an application to
the Minicipality for obtaining refund of the
tax paid. The Municipality is under a statuto-
ry obligation once the procedure followed is

fulfilled, to grant refund of the toll. The
application for refund of the toll “ nust be
made wthin fifteen days from the date of
paynent of the toll. It has ‘to be

acconpani ed by the original receipts. If these
procedural requirenents are not fulfilled, the
Municipality nmay decline to refund the tol

and relegate the claimant to a suit. It would
then be open to the party clainming a refund to
seek the assistance of the court, and to prove
by evidence which is in law adm ssible that
the goods transported by himfell within the
order issued under s. 157(3) of the Act. The
rules framed by the Government relating to the
procedure to be followed in giving effect to
the exenptions on April 15, 1939, do not
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purport to bar the jurisdiction of the civi
court if the procedure is not followed."
Relying on these observations, Shri Ganesh, |earned
counsel for the petitioner Conpany contended that in the
instant case though the procedural requirement is not ful-

filled by filing a declaration in Form 14, still that is not
a bar to invoke the jurisdiction of the civil court or the
Hi gh
216

Court by way of a wit and seek a refund. W are unable to
agree. In Duggal’s case, the appellant, as a matter of fact,
obtained certificate but failed to make the application for
refund within tinme. It is in that context this Court ob-
served that the Municipality was under a statutory obliga-
tion once the procedure followed is fulfilled and if it is
not fulfilled the Municipality may decline. The granting of
a certificate that the appellant used the goods for Covern-
ment work made all the difference. But, in the instant case,
the non-ful fillment of the requirement even though procedur-
al, has disentitled the petitioner Conpany because there was
no way to verify whether it was entitled for such conces-
sion. In HW Linmted and another v. Adninistrator, Bangal ore
City Corporation and another, [1989]4 S C C 640 no doubt the
view taken in Dugal’'s case was confirmed but it does not
make any difference so far as the present case is concerned
for the reasons stated above. In that case the question was
whet her the goods nanely Horlicks was consumed within the
city or not and there was no dispute as to the guantum which
was credited pursuant to the directions of the H gh Court.
Hence no further verification was necessary. Therefore these
two cases are distinguishable.

However, a concession has to be availed at ‘the tine
when it was available and in the manner ~ prescribed. The
conmon dictionary meaning of the word "concession" 'is the
act of vyielding or conceding as 10 a demand or argument,
somet hing conceded; usually inplying a demand. <claim or
request, "a thing yielded", "a grant”.

In the Dictionary of English Law by Earl Jowitt, the
meani ng of "concession" is given as under

"Concession, a grant by a central or Iloca
public authority to a private person or pri-
vate persons for the utilisation or working of
lands, an industry, a railway waterworks,
etc.”

The expressions "rebate" and "concession" inthe comrer-
cial parlance have the same concept. In Halsbury's Laws of
Engl and, 4th edn. Para 198 it is observed as under

"Application for rebate. Wen a rating author-
ity receives an application for a rebate it
has a duty to determ ne whether the residen-
tial occupier is entitled to a rebate-and, if
so, the ampunt to which he is entitled; and it
must request himin witing to furnish  such
i nformati on and evidence as it nay reasonably
require as to the persons who reside in the
heredi tanent, his incone, and the incone of
hi s spouse. Unl ess

217

the rating authority is satisfied that the
residential occupier has furnished all the
information and evidence it requires, it is

under no duty to grant a rebate.

(enphasi s suppli ed)
In Kedarnath Jute Manufacturing Co. v. Comercial Tax
Oficer, Calcutta and O's. [1965] 3 SCR 626, the appell ant
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which was a public limted Conpany, sought exenption under
the provisions of the Bengal Finance (Sales Tax) Act, 1941
in respect of certain sales but did not produce before the
Oficer the declaration forms fromthe purchaser dealers
required to be produced under the proviso to that sub-cl ause
granting exenption. It was contended on behal f of the appel -
lant that proviso to the sub-clause was only directory and
the dealer is not precluded where the proviso is not strict-
Iy conplied with from produci ng other rel evant evidence to
prove that the sales were for the purposes nmentioned in the
sai d sub-clause. The contention on behal f of the respondent
was that the deal er can clai mexenption under the sub-cl ause
but he nust conply strictly with the conditions under which
the exenption can be granted. Rejecting the appellant’s
contention, this Court held thus:
"Section 5(2)(a) (ii) of the Act in effect
exenpts a specified turnover of a dealer from
sales tax. The provision prescribing the
exenption shall, therefore, be strictly con-
strued. The substantive clause gives t he
exenption and the proviso qualifies the sub-
stantive clause. |In effect the proviso says
that part of the turnover of the selling
deal er covered by the terns of sub-clause (ii)
wi ||l 'be exenpted provided a declaration in the
form prescribed is furnished. To put it in
ot her words, a deal er cannot get the exenption
unl ess' he furnishes the declaration in the
prescri bed form™
It was further held as under:
"There is __an understandable reason for the
stringency of the provisions. The object of S.
5(2) (a) (ii) of the Act and the rules nmade
thereunder is self-evident. Wile they are
obviously intended to give exenption to a
dealer in respect of sales to registered

deal ers’ of specified classes of goods, it
seeks also to prevent fraud and collusion in
an attenpt to evade tax. 1In the nature of
things, in view of innunerable transactions
that may be entered into between dealers, it
will wellnigh be inpossible for the taxing

authorities to ascertain in each case whether
a dealer has sold the specified goods to
another for the purposes nentioned in the
section. Therefore,

218

presumably to achieve the twodfold object,
nanely, prevention of fraud and facilitating
adm ni strative efficiency, the exenption given
is made subject to a condition that the person
claimng the exemption shall furnish a ' decla-
ration formin the manner prescribed under the
section. The liberal construction suggested
will facilitate the commission of fraud and
i ntroduce adm nistrative inconveni ences, both
of which the provisions of the said clause
seek to avoi d"

It can thus be seen that the submission nanely that the
dealer, even without filing a declaration, can later prove
his case by producing other evidence, is also rejected. This
ratio applies on all fours to the case before us. As already
mentioned the concession can be granted only if the raw
material is used in the industrial undertaking seeking such
concession. For that a verification was necessary and that
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is why inthe rule itself it is nentioned that a declaration
has to be filed in Form 14 facilitating verification. Fail-
ure to file the sane would automatically disentitle the
Conpany from cl ai m ng any such concessi on
In any event the petitioner Company cannot clai mconces-
sion at this distance as a matter of right. In Orissa Cenent
Ltd. v. State of Oissa & Os, Al R 1991 SC 1676, it was
observed thus:
"We are inclined to accept the view urged on
behalf of the State that a finding regarding
the invalidity of a |levy need not automatical -
ly result in a direction for a refund of al
col l ections  thereof nmade earlier. The decla-
ration regarding the invalidity of a provision
and the “determination of the relief that
shoul d ~be granted in consequence thereof are

two ~different things and, in the latter
sphere, ~the Court has, and nmust be held to
have, = a certai n anount of discretion. It is

well-settled proposition that it is open to
the Court to grant, nmould or restrict the
relief in a manner nost appropriate to the
situation before it in such a way as to ad-
vance the interests of justice.”

In the instant case the octroi duty paid by the peti-
tioner Conpany woul d naturally have been passed on to the
consuners. Therefore there is no justification to claim the
sane at this distance of time and the court in its discre-
tion can reject the same. For the above reasons, this Spe-
cial Leave Petition is dismssed wth costs.

V.P.R Petition dis-
m ssed.
219




