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PETI TI ONER
KANBI KARSAN JADAV

Vs.

RESPONDENT:
STATE OF GUJARAT

DATE OF JUDGVENT:
24/ 01/ 1962

BENCH:

KAPUR, J.L.

BENCH:

KAPUR, J.L.

DAYAL, RAGHUBAR
Cl TATI ON

1966 AIR’ 821 1962 SCR._Supl. (2) 726
ACT:

Crim nal Tri al- Evi dence of approver -

Cor r oborati on on mat eri al particul ars- O here

ci rcunst ances to be consi dered- Chen cal Exani ner’s
evidence, if can be taken into Consideration to
decide identity of hairs-Indian Penal Code, 1860
(45 of 1860), 302, 201-1ndia Evidence Act, 1872 (1
of 1872), s. 45.

HEADNOTE

The appellant and two others were convicted
for murder under ss. 302 and 201 of~ the Indian
Penal Code. The High Court accepted the testinony
of the approver as being a reliable piece of
evidence. It relied upon the discovery of the dead
body of the deceased at the instance of the
appel  ant and of bl ood stained buttons-also at his
i nstance and attached inmportance to the scarf
recovered from the pit where the dead body was
alleged to have been first buried and which had
hairs both of the appellant as well as the
deceased.

The appell ant contended that the evidence of
the approver, even though it had been accepted as
true, was not corroborated in material particulars
connecting the appellant with the of fence. None of
the recoveries are corroborative of the statement
of the approver to the extent of connecting the
appel lant with the offence cormtted; on the other
hand they are sonewhat contradictory of the
statenment. The evidence of the Chemi cal Exam ner
was not sufficient to prove that hairs on the
scraf were of the appellant or of the deceased
because the Chenical Examiner was no expert on
this matter and his evidence was not admi ssible
under s. 45 of the Evidence Act and, at the nost,
according to the Chemical Examner the hairs
resenbl ed those of the appellant.

N

Hel d, that where the evidence of the approver
is held not to be very helpful to the prosecution
ot her circumnstances
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besi des the evidence of the approver has to be
considered. The nere fact that the dead body was
poi nted out by the appellant or was di scovered as
aresult of a statement made by him would not
necessarily lead to the conclusion of the offence
of nurder.

In the present case beside the evidence of
the approver, the appellant’s pointing out of the
dead body, his pointing out the silver buttons of
the deceased which were stained with human bl ood
and the presence of his hairs on a pania (scraf)
on which there were the hairs of the deceased
al so, are inportant facts which are sufficient
evidence to connect ~the appellant with the
comm ssion of the of fence.

Hel d, further, that writers of nedica
jurisprudence have stated that from microscopic
exam nation of° thehairs it is possible to say
whet her they are of the sane or of different
colours or  sizes and fromthe examination it may
hel p i n decidi ng where the hairs conme from

Vem reddy Satyanarayan Reddy v. State of
Hyder abad, [1956] S.C R 247 and Wasim  Khan v.
State of Utar Pradesh, [1956] S.C.R 191, relied
on.

JUDGVENT:

CRIM NAL APPELLATE  JURI'SDI CTION: Crim nal
Appeal No. 223 of 1959.

Appeal by special |eave fromthe judgnent and
ordered dated April 14, 1959, of the former Bonbay
H gh Court (Rajkot Branch) “at Rajkot in Crimna
Appeal No. 84 of 1958.

Nur - ud-din  Ahned and K L. Hathi for
appel | ant .

H R Khanna and R H Dhebar, f or
respondent .

1962. January 24. The Judgnent of the Court
was delivered by

KAPUR, J.-The appellant and two others were
convicted by the Additional Sessions Judge,
Gohi I wad, under ss. 302 and 201 of the ~Indian
Penal Code for the nurder of Kanji and they were
sentenced to inprisonment for Ilife wunder  the
fornmer section and to seven years’ rigorous
i mprisonnent under the latter. The sentence were
concurrent. On appeal the H gh Court set aside the
convi ction
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of Nanji Ravji but wupheld the convictions and
sentences of the appellant and Karanshi Bhawan.
The appellant has Conme in appeal to this Court by
Speci al | eave.

The deceased Kanji was rather an unsavoury
character in village Chiroda and it is alleged
that he had a illicit connection wth Shrimati
Shantu the sister of Karanmshi and also used to
foll ow about Sm. Baghu the sister of the
appellant for a simlar object. It is stated that
five days before the occurrence the appellant
Karsan, Karanmshi, Nanji and Gumansi nh approver net
and decided to rmurder the appellant. Wth that
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object in view Gumansi nh approver was to decoy the
deceased to the Vadi of the appellant and there
the nmurder was to be cormitted. At about sunset on
March 19, 1958, the deceased was decoyed to the
pl ace as previously arranged and there he was
murdered by the appellant who gave him a few
blows. with a sharp cutting instrunment called
Dharia. According to the statenment of the approver
the dead body was wapped in the scarf of the
deceased and was carried by the appellant fromthe
pl ace of the murder to the dry bed of the river
and there it was burried in a pit. Nothing was
heard of the nmurder or of the deceased till on
March 26, 1958, a brother of the deceased nade a
report to the police _about his disappearance and
that he suspected the three uncles of the
appel  ant, subsequently  the -appellant and the
ot her accused persons were taken into custody by
the police. One of  themwhile in the custody of
the police, was allowed to-go to the village and
he asked the help of Shanji and Manilal P.W. He
al so made a confession to them and they reported
the matter to the police.~ On March 31, 1958,
Gumansi nh and Karanmshi nmade confessions
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whi ch were recorded by a Magi strate. Between March
26 and March 31, ' recoveries of various articles
were nade. At the instance of the appellant, it is
stated, the dead body and then the head of the
deceased was recovered froma distant well. At the
instance of Nanji on March 28, 1958 a scarf was,
di scovered in the pit in which the dead body was
according to the approver, buried. On the scarf,
there were some hairs which on analysis by the
Chemi cal Exam ner were found to be simlar to the
hairs of the appellant and of the deceased. A day
previous, i. e. March 27, 1958, at the instance of
the appellant silver buttons which were stained
wi th human bl ood were di scovered fromthe field of

the appellant at small stick like a button
bel onging to the deceased was also found at his
i nstance.

The High Court rejected the confession of
Karamshi on the ground that it was not voluntary.
It acquitted Nanji on the ground that there were
no corroboration in regard to him of the
approver’s statement, the place where the dead
body was buried was not discovered at ‘his
instance, his production of stick and shirt and
trousers fromhis house was of no consequence, and
the oral evidence was contrary to the nedica
evidence and Karanshi’s confessional statenent
could not be used agai nst Nanji.

In regard to the appellant the H gh Court
accepted the testinmony of the approver as being a
reliable piece of evidence. It attached no
i mportance to the recovery of the cutting
instrument, Dharia, nor to the discovery of the
stick (Dhoka) at his instance. But the H gh Court
did rely wupon the discovery of the dead body of

the deceased, i.e. the trunk and the head, at the
i nstance of the appellant and of the bl ood-stained
buttons al so at his i nstance and attached

i mportance to scarf recovered fromthe pit where
the dead body was alleged to have been first
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buried and which had hairs both of the appell ant
as well as of the deceased.
730

It was argued for the appellant that the
evi dence of the approver, even though it had been
accepted as true, was not corroborated in materia
particulars connecting the appellant with the
offence. On the other hand it was contradicted.
The approver had stated that the dead body was
buried in a pit in the dry bed of the river but
when that pit was dug up the dead body was not
found there and only a piece of ulna bone and a
heel of a human foot were found and all there
recoveries had been made earlier and so could not
be called corroborative in material particulars.
It was further submitted that there was no
evidence to show as to when and how the body of
the deceased was renoved fromthe pit, disnmenbered
and throwmm into the well. The recovery of the
scarf, it ~was pointed out, was an innocuous
ci rcunst ance because on the evidence produced it
had not been shown to belong to the appellant but
to his father and the evidence of the Chenica
Exam ner was not sufficient to prove that the
hairs on the scarf were of the appellant or of the
deceased because the Chem cal Exami ner was
certainly no expert on this matter and his
evi dence was, not adnissible wunder s. 45 of the
Evi dence Act, and at  the npbst, ~ according to the
Chemical Exam ner’s report the  hairs resenbled
those of the appellant. And secondly according to
the approver the dead body of the deceased was
wapped in his own pania (scarf). It was further
submtted that the statement in regard to the
recovery of the trunk and the head will only show
that the appellant knew where the trunk and the
head were, which at the nost would lead to an
i nference of an offence under 8. 201 and not of 8.
302.

VWhat the lawrequires in the vcase of an
acconplice’s evidence is that there should be such
corroboration of the material Parts of the story
connecting the accused with the crine as wll
sati sfy reasonable minds that the approver can be
regar ded
731
as a truthful wtness. The corroboration need not
be direct evidence of the commssion of the
of fence by the accused. If it is nerely
circunstantial evidence of his connection with the
crinme it wll be sufficient and the nature of the
corroboration will depend on and vary wth the
ci rcunst ances of each case. Vem reddy Satyanarayan
Reddy v. The State of Hyderabad.

The confessional statenment nade by the
approver on March 31, 1958 gave the follow ng
facts connecting the appellant wth the nmnurder
(1) The appel l ant gave dharia blow to the
deceased. The dharia had already been discovered
and it has been disregarded fromthe evidence by
the H gh Court as being of no inportance. The next
thing stated by the approver was that the
deceased’s body was tied in a pania (scarf). He
did not state that the scarf in which it was bound
bel onged to the appellant. The next fact stated by
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hi mwas that the appellant carried the body of the
deceased and then it was buried in a pit and
lastly he stated that the appellant had told him
that the head of the deceased had been thrown into
a well. None of these recoveries in t he
circunmstances of this case are corroborative of
the statement of the approver to the extent of
connecting the appel | ant with t he of fence
conmitted. On the other hand, they are sonewhat
contradictory of the statenent because the pania
(scarf) which was found in the pit has now been
stated to belong to the appellant. The dead body
was not found in the pit, the head had already
been di scovered and the trunk had al so been taken
out of the well. In these circunstances it was
submtted that the approver’s statenment cannot be
said to have been corroborated in materia

particul ars.

But there are other circunmstances which have
to be considered even if the evidence of the
approver is held not to be very helpful to the
prosecution. Firstly, there is the pointing out of
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the dead body by the appellant from the well;
secondly, the di'scovery of the bl ood-stained
(stained with human bl cod) buttons at the instance
of the appellant i thirdly the scarf which has
been held to belong to the appellant and whi ch was
found from the pit  pointed out by the co-accused
Nanji and fourthly by the presence of the hairs of
the appell ant and of the deceased on that scarf.

The nere fact that the dead body was pointed
out by the appellant or was di scovered as a result
of a statenent made by hi mwoul d not necessarily
lead to the conclusion of the offence of murder
But there are other circunstances which have to be
consi dered. The discovery of ‘the buttons wth
bl oodstains at the instance of the appellant is a
circunstance which may raise the presunption of
the participation of the appellant in the nurder,
In Wasin Khan v. The State of Uttar Pradesh (1),
it was held that the recent and unexplained
possessi on of stolen property would be presunptive
evi dence agai nst a prisoner on a charge of robbery
as also of a charge of murder. But it nust-depend
upon the circunstance of each case. The third
pi ece of evidence to be considered is the recovery
of the paniai.e. scarf. No doubt there is  no
statenment by the approver that the scarf in which
the dead body was taken was that of the appellant.
But a scarf has been found which the Hi gh Court
has held as belonging to the appellant and hairs
were found on that scarf. It was argued that the
finding of the hairs was of no consequence and at
| east the Chemical Exam ner was not he proper
expert who could depose as to the simlarity or
other wise of the hairs. The witers on nedica
jurisprudence, however, have stated that fromthe
m croscopi ¢ exam nation of the hairs it is
possi bl e to say whether they are of the sane or of
different colours or si zes and from the
examnation it may help in deciding where the
hairs come from In
733
Tayl or’ s Medi cal Jurisprudence (1956 Edn.) Vol . 1,
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at page 122, sine cases are given showing that
hairs were identified as belonging to particular
persons.

Thus, we have besides the evidence of the
approver three inportant facts which connect the
appel lant with the comm ssion of the offence. H s
pointing out the dead body, his pointing out the
silver buttons of the deceased which were stained
with human bl ood and the presence of his hairs on
a pania (scarf) on which there were the hairs of
the deceases also. In our opinion this would be
sufficient evidence in the circunmstances of the
present case to connect the appellant with the
comm ssion of the of fence.

We, therefore, dismss the appeal

Appeal dism ssed




