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The Appellants have preferred this appeal being aggrieved by and

di ssatisfied with the judgment and order dated 1.9.1999 passed by the High
Court of Allahabad in Crimmnal Appeal No. 2079/93, whereby and wher eunder
the judgnent and order dated 13.8.1993 passed by the IVth Additiona

Sessi ons Judge, Mradabad in S.T. No. 604/2002 acquitting the Appellants
herein for commi ssion of offences under “Sections 148, 302 and 307/149 of
the I ndian Penal Code (‘IPC, for short) and under Section 27 of the Arns
Act, 1959 was reversed convicting them under Sections 148, 307/ 149 and
302/ 149 of the Indian Penal Code for intentionally causing death of one Ram
Copal (deceased) and his wife Chatarvati, asalso for attenpt to conmt
nurder of their son Rajveer Singh (the first informant).

Appel I ant No. 1-Budh Singh, Appellant No. 2-Prem Singh and
Appel | ant No. 3-Jagan Singh are real brothers. The Appellant No. 4-
Mahesh Singh is son of Budh Singh whereas Appellant No. 6-Rajendra
Singh is son of Prem Singh. Appellant No. 5-Ram Raj is not related
to other Appellants, but he is stated to be belonging to the group
of the other appellants. The deceased Ram Gopal owned agricul tura

l and towards west side of the village Lalapur Pipal sana. Sone | ands
bel onging to the Gram Samaj were situate adjoining the said | and.
Appel | ant No. 1-Budh Singh and one Kanhai were said to have
illegally occupied about 40-45 bighas land of the said G am Sang;j .
They all egedly intended to take possession of ‘the land belonging to
the deceased on the pretext that the sane also bel onged to Gram
Sabha. The dispute between the parties in regard to the said land
had been pending for the long. At about 9.00 p.m on 12.4.1992, the
deceased and his wife Chatarvati were said to be irrigating their
sugarcane field with the help of motor punp. It was said to be a
noonlit night. A lantern had al so been kept hanging from a nearby
tree. The Appellants, at that point of tinme, allegedly cane to the
agricultural |and of the deceased. Appellant No. 1-Budh Singh was
said to be armed with double barrel gun, whereas Prem Singh, Jagan
Singh and Ram Raj were arned with country made guns and Mahesh and
Raj endra Singh were said to be armed with country made pistols.
They stopped running of the notor, as a result whereof there had
been exchange of abuses. The appellants allegedly said that the

| and bel onged to Gram Samgj and they would cultivate the sane. At
that Time, hearing the noise, Chet RaemP.W 2, Shiv Singh-P.W 3,
Veer Singh and Sawan Singh allegedly arrived at the place of
occurrence. They were allegedly having torches is their hands. The
Appel l ant No. 1-Bugh Singh allegedly fired fromhis gun upon Ram
Copal , whereas Appellant No.5-Ram Raj fired a shot on the w fe of
the deceased Chatarvati. Appellant No. 6-Rajendra Singh is said to
have fired a shot on Rajveer Singh. Oher accused persons al so
stated to have fired their respective weapons. On receiving




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

13

injuries on their person, both Ram Gopal and his wi fe Chatarvati
ran a few paces, but fell down dead at sone distance. P.W 1-

Raj veer Singh, who was, at the nmaterial tine, about 16 years old,
thereafter went to the house of one Hori Singh and scribed a First
Informati on Report (FIR). He, thereafter, went to the Thakurdwara
Police Station is a tractor belonging to one Jagraj Ram acconpani ed
by two persons, nanely, Chet RamP.W 2 and Veer Singh. The police
station was situated, at a distance of about 28 kns. fromthe place
of occurrence. He lodged a First Information Report at about 00.25
hours 13.4.1992. The said FIR was di spatched to the Court at about
6.25 a.m on 13.4.1992, but the same reached the Court on
18.4.1992. At the police station, one R A Singh, Sub-Inspector was
present. A wirel ess nessage was al so allegedly sent at about 1.00
a.m to PPW 7-S.P.S. Thomar, S.|I. of the police station, who was,
at the relevant point of time, posted at the police outpost Sura,
Nagar. The said P.W 7-S.P.S. Thomar reached the place of
occurrence. He found the dead bodies lying on the field. He al so
made an attenpt to arrest the accused in the night. In the
neantinme, P.W 1, who had al so received a gun shot injury, was
exam ned by P.W 4-Dr. S. K Verma, the Medical Oficer (Incharge)
of the Primary Health Centre, Thakurdwara at about 4 a.m on
13.4.1992. He advised P.W 1 that an X-ray of the injured part of
the body required to be taken. X-ray however, was taken on
18.4.1992 by P.W 6-Dr. On Mehrotra, Senior Radiol ogist, District
Hospital, Moradabad, who found an opaque substance which, according
to him was a netallic pellet seen in upper part of right arm of
P.W 1.

P.W 1 allegedly cane back to his village at about 6 a.m in the
norni ng. The inquest of the dead bodies started at 8 a.m and
concluded at 9.30 in the norning on 13.4.1992. The dead bodies were
sent in a tractor for autopsy at about 12-12.30 during the day tine
by P. W 5-Constable Chandra Sen. The post-nortem exam nation of
both the dead bodi es were, however, not done on 13.4.1992, because
no aut opsy surgeon was avail able. The post-nortem of the deceased
was carried out by P.W 9-Dr. Madan Mohan, GD.M O, Central Police
Hospital, Moradabad on 14.4.1992. The ante-morteminjuries found on
the dead bodi es are as under

“I'njuries found on the dead body of Ram Gopal

1. Mul tiple gun shot wounds entry 0.3 cmx 0.3 cmin front of. chest,
abdonen above the interior sup. Illiac spine in an area 40 cmx 2 cm
Margins inverted and | acerated. No charring bl ackening and tattooing
present. On opening the left Iung and heart, pleura and pericardium
underneath are | acerated. Direction posterior and downward.

2. @un shot wound 0.3 cmx 0.3 cmentry in front and outer and upper
part of right thigh above 12 cmbelow the ant. Sup. Illiac spine, nmargin
| acerated and i nverted. No charring bl ackening and tattooing present.

3. @un shot wound entry 0.3 cmx 0.3 cmin front of left thigh.....
(sic) 10 cmbelow interior, superior illiac spine ..... (sic) with margins
inverted. No charring bl ackening present.”

“I'njuries found on the dead body of Chatarvati

1. @un shot wound of entry 6 cmx 3 cmon rt. Side chest upper part
over clavical nedical part x chest cavity deep. Piece of left lung cavity
out of no injuries. Margin |lacerated inverted. Skin around this wound is
charred, blackened and tattooing present. The right clavical 1st rib, rt.
and I'Ind rib, right fractured. Direction fromanterior to posterally
nmedially and size 18 netallic pellets, one Cap and two waddi ng recovered
fromthe right lung and cavity with Abrasion 2 cmx + cmon |eft side chest
bel ow the left clavical mddle part."
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Before the | earned Trial Court, P.W 1-Rajveer Singh, P.W 2-Chet Ram and
P. W-Shiv Singh were exam ned as eye-wi tnesses to the occurrence. Three
pol i ce personnel being P.W 5-Constable Chandra Sen, P.W 7-S.P.S. Tomar
and P.W 8-Constabl e Shail esh Tyagi were exam ned to prove the post-nortem
report of the deceased as also the injury report of PW 1. P.W 4-Dr. S K
Verma, P.W 6-Dr. On Mehrotra and P.W 9-Dr. Madan Mohan were exam ned
whereas the radiol ogical report was proved by P.W 6. The learned Tria
Judge, by reason of a judgnment and order dated 13.8.1993, acquitted the
appel l ants, inter alia, holding

(1) The First Informati on Report was ante-tined and ante-dated;
(ii) The exact time of occurrence has not been proved;
(iii) The injuries on the person of P.W 1 was doubt f ul

(iv) The evi dences of P.W 2 and P.W 3, who were chance w tnesses, were
not reliabl e;

(v) The nedi cal evidence does not support the prosecution case.

On an appeal preferred thereagainst by the State, a Division Bench of the
H gh Court, on the other hand, by a judgment and order dated 1.9.1999,
reversed the said judgment of the Trial Court.

M. Sushil Kunar, |earned Senior counsel appearing on behalf of the
appel l ant submitted that the Hi gh Court committed a manifest error in
interfering with the judgment of the Trial Court w thout assigning
sufficient and cogent reasons therefor. The l'earned Senior Counsel urged
that the prosecution has failed to prove that the injuries suffered by P.W
1 was a gun shot injury. The | earned Counsel al so contended that the
prosecution failed to prove its case fromall angles. In this connection
our attention has been drawn to the fact-that if, the nedical evidence is
taken to be correct, the node and manner in which the occurrence took place
cannot be said to have been proved. 1t is further submtted that the
prosecution has failed to explainias to why the FIR, which is said to have
been | odge on 13.4.1992 at about 00.25 hours, was received by the Court of
Chi ef Judicial Mgistrate on 18.4.1992. The expl anati on sought to be given
that the said FIR was; not directly sent to the Court, but through the
Crcle Oficer, also does not satisfy the mandatory requirenent of the
provi sions contained in section 157 of the Code of Crimnal Procedure
("Cr.P.C.", for short). It was furthernore urged that P.W 5, who had taken
the dead bodies for getting the post-nortem exam nation done, although
started at about 12.30 in the noon, failed to prove that as to why the

post - nmortem exami nation could not be held till 14.4.1992 and why the
doctors were not available. Fromthe post-nortemreport, the |earned
counsel would submt it would appear that the death could have taken pl ace
any time between 3. p.m on 12.4.1992 and 3 pm on 13.2.1992, as only

i quefied substance had been found in the stomach. Even in regard to the
time of arrival of PPW 5 at the District Headquarters, the said

expl anati on has not been entered in the General Diary. He did not even

gi ven any statenent before the Investigating O ficer under Section 161
Cr.P.C. The |earned counsel would submt that P.W 7, who, at the rel evant
point of time, was not the officer-in-charge of Thakurdwara Police Station
took up the investigation of the case. He, however, investigated the matter
only for eight days. The prosecution has not produced any officer who had
investigated the case thereafter. It was further submtted that even in the
site plan drawn by P.W?7, the place fromwhere the cartridges had been
recovered, has not been shown. W have been taken through the deposition of
the eye-witnesses. Qur attention has particularly, been drawn to the fact
that the agricultural |ands belonging to PPW 3 being situated at a

di stance of half a kiloneter fromthe place of occurrence, there was no
reason as to why at the tinme when the incident took place, they would
suddenly cone together and witness the entire occurrence. The said
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wi t nesses, according to the defence, were related to the deceased. It was
further subnitted that the prosecution has also failed to explain as to why
Veer Singh, who had acconpanied PPW 1 to the Police Station and who had
adnmittedly on inimcal terms with the Appellant No. 6, had not been
examined. Simlarly no explanation has been offered by the prosecution for
non- exam nati on of the eye-w tnesses.

M. Pranod Swarup, |earned counsel appearing on behalf of the State, on the
ot her hand, supported the inpugned judgnment of the H gh Court. The | earned
counsel contended that in view of the consistent evidence adduced on behal f
of the prosecution, that not only the FIR was | odged at about nid night at
00. 25 hours on 13.4.1992, but the same having been di spatched to the Court
at 6.24 hours, it was established that the FIR was not ante-tinmed. Qur
attention, in this connection, has also been drawn to the fact that in the
i nquest report, the crinme nunber has been nmentioned, which would clearly
prove that the FIR has been lodged prior thereto. Under what circunstances
it reached to the Court of Chief Judicial Mugistrate only on 18.4.1992,
according to M. Swarup, m ght not have been expl ai ned but only because of
the said, the prosecution case cannot be thrown out. The | earned counse
further urged that P.W 1 was nedically examned by Dr. S.K Verma-P.W 4.
He had only found a | acerated wound which was a sinple injury and m ght not
have thought it necessary to provide himw th any further medical treatnent
or advised himto take any X-ray on that date itself and thus, the sane had
been taken on 18.4.1992. As the report had been proved by the Radi ol ogi st,
Dr. Om Mehrotra-P. W 6, non-production of X-ray plate, according to the

| ear ned counsel, would not be material

Qur attention has been drawn to the evidence of P.W 9-Dr. Madan Mhan. It
was submitted that from a perusal of the post-nortem exam nation report, it
woul d appear that no undi gested food was found in the stomach of the
deceased. They had taken their food at 10 -a.m .in the norning on 12.4.1992
and only sonme liquid was found in their stomach which would clearly go to
show that they mi ght have taken water or other |iquid substance and in that
view of the matter, the | earned Trial Judge was not correct in doubting the
time of death, as disclosed by PW. 1,2 and 3.

The Trial Court, as noticed hereinbefore, recorded a judgnent of acquitta
upon assi gni ng several reasons. Before adverting to the rival contentions
of the parties, it will be beneficial to rem nd ourselves about the
established principles of |aw that the H gh Court does not ordinarily set
asi de a judgnent of acquittal in case where two views are possible,

al t hough, the view of the Appellate Court is a nore probable one. It is,
however, true that the Hi gh Court, while dealing witha judgnent of
acquittal, is free to consider the entire evidences on record so as to
arrive at a finding as to whether the views of the Trial Judge is perverse
or otherwise bad in |aw. The Appellate Court shall also be entitled to take
into consideration as to whether in arriving at a finding of fact, the
Trial Judge has failed to take into consideration adm ssible evidence and
has taken into consideration evidences brought on record contrary to | aw
Simlarly, wong placing of burden of proof may al so be a subject matter of
the scrutiny by the Appellate Court.

In Bal ak Ramv. State of U P., [1975] 3 SCC 219 this Court has held:

"The aforesai d di scussion of the various itens of evidence nust at
| east yield the result that the conclusion to which the | earned
Sessi ons Judge cane was a reasonabl e conclusion to conme to. It
cannot be denied that two views of the evidence are reasonably
possible in regard to the participation of Nathoo, Dr. Kohli and
Banney Khan. The Hi gh Court, therefore, ought not to have
interfered with the judgnment of the Sessions Court in their
favour."

I n Shanbhoo Mssir & Anr. v. State of Bihar, [1990] 4 SCC 17, it was held
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"The Hi gh Court did not deal with any of these circunstances

poi nted out by the trial court and has given no reasons to negative
themor to show as to how they were either inproper, unjustified or
unreasonable. W are, therefore, of the view that H gh Court has
interfered with the order of acquittal passed by the trial court
not only for no substantial reasons but also by ignoring nmateria
infirmties in the prosecution case."

Yet again in Shailendra Pratap & Anr. v. State of U P., [2003] 1 SCC 761,
the law was laid down in the following termnms :

"Havi ng heard | earned counsel appearing on behalf of the parties we
are of the opinion that the trial court was quite justified in
acquitting the appellants of the charges as the view taken by it
was a reasonabl e one and the order of acquittal cannot be said to
be perverse. 1t is well settled that the appellate court would not
be justified in interfering with the order of acquittal unless the
same is found to be perverse. In the present case, the Hi gh Court
has committed an error in interfering with the order of acquitta

of the appellants recorded by the trial court as the sanme did not
suffer fromthe vice of perversity."

In Narendra Singh & Anr. v. State of MP., [2004] 10 SCC 699, wherein one
of us (Sinha, J.) was a partly it was categorically held that the Court
nmust bear in mnd the presunption of innocence of the accused in setting
the law. The said view has been reiterated in Ranjitsing Brahmgjeetsing
Sharma v. State of Miharashtra & Anr., [2005]" 5 SCC 294 in the follow ng
terns :

"Presunption of innocence is a human-right. (See Narendrasingh v.
State of MP., SCC para 31.) Article 21in view of its expansive
neani ng not only protects life and liberty but also envisages a
fair procedure. Liberty of a person should not ordinarily be
interfered with unless there exist cogent grounds therefor. Sub-
section (4) of Section 21 nust be interpreted keeping in viewthe
af orementi oned salutary principles. Gving an opportunity to the
Public Prosecutor to oppose an application for rel ease of an
accused appears to be reasonable restriction but clause (b) of sub-
section (4) of Section 21 nust be given a proper neaning."

The main contention of the appellant is that the FIRis ante-tinmed. The
| earned Trial Judge, in his judgment, assigned three reasons in support of
his finding that it was so.

It is not in dispute that the witten report, although, is said to have
been | odged at 00.25 hours on 13.4.192, the same was received i'n the Court
of the Judicial Mugistrate as |ate as on 18.4.1992. The only expl anation
offered by P.W 5 was that although the same has been sent at 6.25 in the
evening, it could not be sent directly, as in view of the provisions, the
same was to be sent through the Crcle Oficer. The State has not offered
any explanation as to why the Crcle Oficer, a post held by an officer of
the rank of Deputy Superintendent of Police, would not act responsibly.
Section 157 Cr.P.C. as also Article 21 of the Constitution of /India provide
for a safeguard in such a manner directing that FIR should be sent to the
Court of Chief Judicial Magistrate within a period of 24 hours.

The | earned Trial Judge further was of the opinion that the copy of the FIR
had not been served upon the conplainant P.W1 forthwith and the signature
of the informant had al so not been obtained in chik report (sic for check).
There was no reason as to why Rajveer Singh was not sent for nedica

exam nation i nmedi ately after registration of the case, although the
Primary Health Centre was situated nearby the police station. The Tria
Judge further noticed that ‘chiti mazroobi’ had not been sent fromthe
police station to exanine the injured. Such a ‘chiti mazroobi’, according
to the learned Trial Judge, would contain not only the details of the
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accused, but full particulars of the case, as also the injuries appearing
on the person of the victim

The Hi gh Court, however, reversed the said findings opining that issuance
of ‘chiti mazroobi’ was not mandatory, particularly, when PPW 1 was sent
for medical examnation along with a Head Constable. It was further opined
that the Investigating Oficer not being present in the police station
there m ght have been a delay in nmedical exam nation by the doctor. The

Hi gh Court, without any evidence on record, held that the doctor m ght not
be avail abl e and he nust have gone to his house for taking rest. It was
further opined that P.W 1 being a young man, mnust have acted in accordance
with the directions of the police.

There is sone anpunt of surm ses and conjectures in the opinion of the Hi gh
Court. The Investigation Oficer-P.W 7, although, m ght not have been
present at the police station, but according to the evidence avail abl e on
records one R A Singh was present. The nedical examination report of

Raj veer  Siingh bore the date as 4.4.1997. Wiy such a wong date was

nenti oned, has not been explained. P.W 1 in his cross-examn nation
categorically adnitted that he received the chik report in the norning. A
suggesti on was given to P.W 5 that when he reached the place of

occurrence, the FIR was not in existence. P.W 7, the Investigating
Oficer, in paragraph 19 of his deposition admtted that no date bel ow the
signature of the Circle Oficer in he first case diary had been nentioned.
The date, which appeared in the case dairy, is 16.4. In terns of the UP
Police Regulation, to which we nay short to a little later, the copies of
the case diary were required to be sent to the Superintendent of Police and
ot her high officer the next day. In this case the said requirenent was not
conplied with.

P.W 7 further admtted that sone nunerical had been witten on the said
page but he could not say who wote them and what was the significance
thereof. It further appears from his evidence that no nanme of the accused
had been recorded on the inquest and ot her papers, which were 18 in nunber.
He could not infer even the gist-of the incident fromthe face of the

i nquest report. He admtted that he was not able to understand the contents
of columm 2 of the inquest, i.e., ‘the manner of the report. According to
him he had nerely read in the said colum "nurder by gun shot". He

adnm ttedly had not mentioned about the nature of the weapon or the person
who was responsible for the rmurder, although in the FIR not only the nature
of weapon was nentioned, it was categorically stated as to how the incident
took place, including the fact that the DBBL gun hel d by appellant. No. 1
herein was a |icensed gun

Yet again, to P.W 8, Shailesh Tyagi, clear-suggestion was given-that
"witing of diary was stopped" and FIR was recorded when | nvestigating
Oficer returned in the afternoon on 13.4.1992 fromthe place of occurrence
and thereafter the special report was sent. The FIR, according to the said
wi tness, was sent by post. He nerely stated that the Constable who went to
the police station, which was at a distance of 50 kns. fromthe
Headquarter, took with himthe FIR al so but no date or case nunber had been
mentioned in the prescribed col um.

He accepted that the FIR was produced before the Court of Chief Judicia
Magi strate on 18.4.1992. This Court in Meharaj Singh v. State of U P.
[1994] 5 SCC 188, as regards the requirenent of sending of the FIRto the
Court, the inquest report as also the requirenments to conply with other
formalities provided for external checks, categorically held

"FIRin a crimnal case and particularly in a nurder case is a
vital and val uabl e piece of evidence for the purpose of
appreciating the evidence led at the trial. The object of insisting
upon pronpt lodging of the FIRis to obtain the earliest
information regarding the circunstance in which the crinme was
conmmitted, including the names of the actual culprits and the parts
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pl ayed by them the weapons, if any, used, as also the nanes of the
eyewi tnesses, if any. Delay in lodging the FIR often results in
enbel | i shnent, which is a creature of an afterthought. On account

of delay, the FIR not only gets bereft of the advantage of

spont aneity, danger also creeps in of the introduction of a

col oured version of exaggerated story. Wth a view to determ ne
whet her the FIR was | odged at the tinme it is alleged to have been
recorded, the courts generally |ook for certain external checks.
One of the checks is the receipt of the copy of the FIR called a
special report in a murder case, by the local Magistrate. If this
report is received by the Magistrate late it can give rise to an
inference that the FIR was not |odged at the tinme it is alleged to
have bee recorded, unless, of course the prosecution can offer a
sati sfactory explanation for the delay in despatching or receipt of
the copy of the FIR by the | ocal Magistrate. Prosecution has |ed no
evidence at all in-this behalf. The second external check equally

i mportant i's the sending of the copy of the FIR along with the dead
body andits reference in the inquest report. Even though the

i nquest report, prepared under Section 174 O .P.C., is ainmed at
serving a statutory function, to |l end credence to the prosecution
case, the details of the FIRand the gist of statements recorded
during inquest proceedings get reflected in the report. The absence
of those details is indicative of the fact that the prosecution
story was still i'n an enbryo state and had not been given any shape
and that the FIR cane to be recorded |later on after due

del i berations and consultati ons and was then ante-tine to give it
the colour of a pronptly | odged FIR In our opinion, on account of
the infirmities as noticed above, the FIR has lost its value and
authenticity and it appears to us that the same has been ante-tined
and had not been recorded till the inquest proceedings were over at
the spot by PW8."

The said decision of this Court was foll owed by a Three Judge Bench of this
Court in Thanedar Singh v. State of MP., [2002] 1 SCC 487 and also in

Raj eevan & Anr. v. State of Kerala, [2003] 3 SCC 355 and Bijoy Singh & Anr.
v. State of Bihar, [2002] 9 SCC 147.

We are, however, not oblivious of the fact that Meharaj Singh (supra) has
been di stinguished in Rajesh @Raju Chandul al Gandhi & Anr. v. State of
Guj arat, [2002] 4 SCC 426, stating

"Rel yi ng upon the judgnment of Meharaj Singh (L/Nk.) v. State of

U P. the | earned counsel appearing for the appellants has submtted
that FIRin a crimnal case is a vital and val uabl e piece of

evi dence for the purpose of appreciating the evidence led in the
trial. The object of insisting upon pronpt lodging of the FIRis to
obtain information regarding the circunstances in which the crine
was conmmitted including the names of actual cul prits and the part

pl ayed by them the weapon of offence used as also the nanes of the
wi t nesses. One of the external checks which the courts generally

| ook for is the sanding of the copy of the FIR along with 'the dead
body and its reference in the inquest report. The absence of
details in the inquest report may be indicative of the fact that
the prosecution story was still in enbryo and had not been given
any shape and that the FIR cane to be recorded |later on-after due
del i berations and consultation and was then ante-tined to give it a
colour of promptly lodged FIR The reliance of |earned counsel for
the appellant on Meharaj Singh case is of no help to himin the

i nstant case inasmuch as all requisite details are nmentioned in
panchnama Exhibit P-32. Mere omission to nention the nunber of the
FIR and the nane of the conplainant in Ext. P-37 has not persuaded
us to hold that the FIR was ante-tinmed in view of the peculiar
facts and circunstances of the case as noticed by the trial court,
the H gh Court and by us hereinabove."
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Th State of U P. had made regulations in terns of the Police Act, which are
statutory in nature. Regulation 97 provides as to how and in what fromthe
information relating to conmission of a cognizabl e offence when given to an
of ficer-in-charge of a police station, is to be recorded. Such a First

I nformati on Report, know as chi k (check) report, should be taken out in
triplicate in the prescribed formand the "true facts shoul d be ascert ai ned
by a prelimnary investigation'. In the event a witten report is received,
an exact copy thereof should be made and the officer-in-charge of the
station is required to sign on each of the pages and put the seal of the
police station thereupon. The duplicate copy is to be given to the person
who brings the witten report and the original thereof nust be sent to the
Superi ntendent of Police. Regul ation 108 enphasi zes the need of naintaining
the case diary stating that tinme and pl ace should be noted in the diary by
the Investigating Oficer when beginning the investigation; whereafter only
, he shoul d i nspect the scene of the alleged offence and question the
conpl ai nant and any other person who rmay be able to throw light on the
circunst ances. Regul ation 109 provides that the case diary nust contain the
particulars required by Section 172 of the Code of Crimnal Procedure in
sufficient detail so as to enable the supervising officer to appreciate the
facts.

The | earned Trial Judge, in view of the aforenmenti oned conduct of the
prosecution and the avail able materials on records, was of the opinion that
def ence version is possible. The | earned Trial Judge recorded that the
statenment of Veer Singh had not been recorded by the Investigating Oficer.
The High court opined that Veer Singh was not an eye-witness of the FIR
The Hi gh Court conmmitted an error of record as in the FIR it has clearly
been stated that Veer Singh went with the conplainant P. W 1-Rajveer Singh
to | odge the FIR and he was present-in the police station. In the FIR it
was clearly stated

"On comotion ny uncle Veer Singh and Chetram son of Kalu, Shiv
Si ngh son of Chotte, Sawan son of Bhaggan of our village reached
there flashing their torches."

The Hi gh Court was of the viewthat evidence shows that the investigation
of the case was entrusted to P.W 7-S. P.S. Tomar, but he was not present at
the police station. The said finding nay be correct but it has al so been
brought on record that one R A Singh was present. There was no reason as
to why he did not taken up the investigation imediately. It is not the
case of the prosecution that S.P.S. Tomar was the officer-in-charge of the
police station. Shri R A Singh could have recorded the statement of P.W
1, as also the said Veer Singh. According to P.W 7, he recorded the
statenment of eye-w tnesses after sunrise on 13.4.1992. |f that is so, he
shoul d have nmentioned the said fact in the general diary after he cane back
to the police station. He admittedly did not do so, although, the sane was
required to be done in terns of Section 44 of the Police Act, 1861, which
isinthe following terns :

"44. Police-officers to keep diary. - It shall be the duty of every
of ficer-in-charge of a police-station to keep a general diary in
such fromas shall, fromtine to tine, be prescribed by the State

Covernment and to record, therein, all conplaints and charges
preferred, the names of all persons arrested, the nanes of the
conpl ai nants, the offences charged agai nst them the weapons or
property that shall have been taken fromtheir possession or

ot herwi se, and the nanmes of the w tnesses who shall have been
exam ned.

The Magistrate of the district shall be at liberty to call for and
i nspect such diary."

Furthernore, even the statenent of Sawan Singh had not been recorded under
Section 161. P.W 1, who is an eye-witness, stated that his evidence has
been taken at about 7.30 a.m and only thereafter, inquest had been carried
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out. Although, inquest had been carried out in his presence, his signatures
were not taken on the ‘Panchayatnama’. P.W 2-Chet Ram stated that the

i nspector did not exam ne himabout the nurder at all and he did not neet
the inspector after sealing of the dead bodies. The Investigating Oficer,
who was examined as P.W 7 did not contradict him

We do not know as to whether copy of the statenment of P.W 2, recorded in
terns of Section 161 Cr.P.C., had been handed over to the accused. Even the
sane i s not available on record.

The High Court opined that the Investigating Oficer m ght have taken the
statenment of the w tnesses on the next day when he had conducted a raid on
the house of the accused. Admittedly, the copy of the FIR reached the place
of occurrence only in the norning of 13.4.1992. He did not have with hima
copy of the FIR Wthout a copy of the FIR it is surprising that he could
make rai ds.

P.W 1 was stated to have been exam ned on 4 Oclock in the nobrning on
13.4.1992, He, however, stated that he was exam ned at about 1/1.30 a.m

If, according to the doctor, sonme X-ray was to be taken, the sane should
have been taken i mediately. Assuming the High Court is right inits
observations that he must have been busy in relation to the investigation
in regard to death of his parents, he was admttedly available in the town
on 13th April. Post-nortem exam nation had only been carried out on
14. 4. 1992. There was not reason as to why he was not taken for an X-ray on
13.4.1992. Even assumi ng that there was good reason for taking the X-ray on
18.4.1992, it is significant to note, the X-ray plate had not been filed in
the Court. A supplenentary injury report had been prepared by P.W 6, but
the said report is not adm ssible in evidence, as the primary docunent, on
the basis whereof he prepared his report, was not nade avail able. He could
have been effectively exam ned as regards the correctness or otherw se of
the report only if the X-ray plate was placed on record. According to the
Trial Court, although, the nunber of FIR was nmentioned, as we have noticed
her ei nbefore, other details werelacking. There Investigating Oficer also
did not explain as to why he waited to nmake the investigation till 8 a.m
or 9 am of 13th April, 1992.

According to the H gh Court’s opinion :

"It is quite likely that he may have thought of conmencing inquest
after finishing the daily chores of life |ike going to toilet,
taking a bath and having some break fast. After touching a dead
body nany people do not eat anything wthout taking a bath. It is
quite likely that P.W 7 may have thought of conmenci ng hol di ng of
i nquest after taking break fast etc."

No such expl anati on has been offered by P.W 7. The opinion of the H gh
Court is based on the surm ses and conjectures. \W may, at this juncture,
al so notice the nedical evidences brought on record. P.W 9-Dr. Mdan
Mohan, perforned the post-nortem exam nation. He conducted the post-nortem
exam nation on 14.4.1992 both of Ram Gopal and Chatarvati. The deat h,
according to him took place on 1+ day before the exam nation, which would
take us about 10 p.m on 12.4.1992. The ante-norteminjuries found on the
body of Ram Gopal are already nmentioned. He, in his evidence, stated

"The direction of injury No. 1 of Ram CGopal was from upwards to
downwards. The injury No. 1 is possible is sonebody is Iying and
one fires fromthe side of head towards the legs fromthe top
keeping his barrel parallel to the direction of body, froma

di stance. But then in that condition injuries No. 2 and 3 are not
possi ble fromone fire. There is a bleak possibility that Ram Gopa
had received all the three injuries, fromthree different shots."

The direction and dispersal of injury sustained by Ram Gopal did not tally
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with the prosecution case, which, according to the learned Trial Judge,

rai ses a doubt about the presence of the prosecution w tnesses. The Hi gh
Court, however, opined that the pellets were of snall size and could be
defl ected easily and there is a possibility of it that pellets could change
their direction after hitting themwith a force. The said opinion was
arrived at by the H gh Court on the prem se that the dispersal of pellets,
as nentioned in authoritative texts, were regular factory made cartridges.
The High Court failed to notice that appellant No. 1 was said to have been
carrying licensed double barrel gun and thus authoritative text as regard
direction and dispersal of the injuries could be relied upon. The High
Court, in this regard, opined as under

"The di spersal of the pellets as nentioned in authoritative texts
is with regard to regular factory nade cartridges. Besides Budh

Si ngh, the remaining five accused were carrying country made

pi stols and country made guns. It is quite likely that |ocally made
or hand-filled cartridge had been used where the position of
dispersal of pellets may be entirely diffent."

We have not been shown that there was any injury to the bone. Only Budh

si ngh, according to P.W 1, was responsible for firing fromhis double
barrel licensed gun. It had been noticed by the learned Trial Judge, as

al so by us, the ante-nmorteminjuries suffered by Ram Gopal. The opini on of
the Hi gh Court does not find support fromthe medi cal evidence.

The prosecution witnesses, nanmely, P.Ws. 1, 2 and 3 further stated that the
appel l ants and t he deceased had been standi ng. According to them only
appel lant No. 1 fired one shot. Fromthe nedical evidence, however, it
appears that the direction of injury was from upwards to downwards, which
belies the statement of the prosecution witnesses that both of themwere in
standing position and in fact, were quarrelling wth each other. The

opi nion of the doctor is that at the tinme of firing Ram Gopal nust have
been | ayi ng down and the firing nmust have been done from a distance, which
woul d mean froma higher level. Inviewof the nature of injuries suffered
by Ram Gopal, such firing was possible froma distance of 40 to 45 feet and
not froma close range. He did not find any charring, bleeding and
tattooing marks. Furthernore, the margin of injury was found to be

i nverted. No corresponding exit would of the bullet was found. Even so far
the injuries found on left thigh and right thigh are concerned, the sane
were inverted in nature. The reasons assigned by the | earned Trial Judge in
this behal f, thus, cannot be said to be perverse.

P.W 4-Dr. S.K Vernmm also noticed only a | acerated wound on the person of
P.W 1. He did not see any pellet. He did not find any inverted wound. Had
he noticed any, he would have nmentioned the sane. The injury, according to
the doctor was with a sharp round object, which, according to the defence,
could have been self inflicted. It is also of some significance to note
that both the | earned Trial Judge as also the H gh Court did not place any
reliance on the ballistic report of cogent reasons : Firstly, the site of
recovery of pellet had not been shown in the site plan; Secondly, the
envel ope, in which the gun and the enpty shell had been packed, did not
bear the signatures of the witness and; Thirdly, the exhibits were sent to
the ballistic expert after nmore than a nonth, i.e., on 15.5.1992.

P.W 1, in his evidence stated that apart fromboth his parents, he hinself
recei ved gun shot injuries in a standing position and the accused were al so
standing. According to him his father Ram Gopal ran towards the southern
direction after being shot, whereas his nmother ran towards north-west. He
al so ran towards the south. If the medical evidence is to be relied upon,
having regard to the nature of ante-norteminjuries suffered by Ram Gopal

it mght not have been possible for himto stand up and then run to sone

di stance at all. The Hi gh Court referred to the Principles and Practice of
Medi cal Jurisprudence (1984 Edition) by Taylor and Mdi’'s Medica
Jurisprudence and Toxi col ogy (1967 Edition) for the purpose of show ng that
there are many instances where persons had been found to be wal king to sone
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di stance after receiving gun shot injury in the heart or even run to sone
di stance. The | earned counsel appearing on behalf of the State had not been
able to show before us that having regard to the nature of the injuries
suffered by Ram Gopal, it was possible for himto stand up as was in a
 ayi ng down position and then, run a few yards.

The | earned Trial Judge had drawn an adverse inference as no agricultura

i mpl enent, as spade etc., were found at the place of occurrence. The High
Court, however, reversed the said findings stating that the deceased and
their son had been irrigating their field. P.W 1, however, in his evidence
categorically stated

"I was away fromthe Engine. | flashed the torch as others who were
havi ng torches were also far fromthe engine. | was working at

about 10 steps fromthe engi ne when the accused came. My not her and
father were working near ne. | was towards south fromthe engine. |

was meki ng-bed (kyari) in the feld. Father was making the bed
(kyari). Mther was sitting. W both were making the bed (kyari)
wi'th held of spade. We left the there was the field. Wen |Inspector

cane at the spot, there was no spade. | had shown to the I nspector
the place where we were working. | cannot state the reason if he
has not shown the sane in the map. | cannot say who had taken away

the spades.™

Apart fromthe place where they had been working had not been shown in the
site plan, the H gh Court was also not correct to hold that the
agricultural inplements were not necessary for preparing kyaries.

I ndi sputably it was P.W 5, who had taken the dead bodies for post-nortem
exam nation. The H gh Court noticed that P.W 5, Constable Chandra Sen gave
contradicting statements. He categorically stated that he had cone to the
pl ace of occurrence at about 9 O clock with the Inspector. How the FIR
reached the hands of the Investigating Oficer at 6-6.30 in the norning is

a nystery.
The Hi gh Court opined as under

“I't may be nmentioned that in his exam nation-in-chief this wtness
has nmerely stated about carrying the dead bodies to the Head
Quarter for their post nortem exam nation. At three different

pl aces in his cross-exam nation (paras 4 and 8) he has said that
the matter had becone very old and he does not renmenber the facts.
He is not an eye witness of the occurrence nor he gave his
statenents after refreshing his nenory fromrecords. As a constable
posted to a police station he may have acconpani ed the Sub

I nspector or Inspector of Police to scenes of comm ssion of crine
on many occasions and may have carried the dead bodies to /'the Head
Quarter for post nortemexamnation. It is quite likely that on
account of confusion of mxing of facts with sone other case, he
nmay have stated that he reached the spot at 9 a.m If this is
accepted, it would nmean that all the three‘eye w tnesses and P.W 7
S.P.S. Tomar gave fal se statenents that the latter had reached the
spot around 1.30 in the night. If his entire cross exam nation is
read, it will clearly show that he did not renmenber the fact
regardi ng reaching of the 1.0 or distance of the bodi es and pl ace
where they were |ying and not nuch inportance can be attached to

t he same. "

The evi dence on record does not lead to such an inference. If PW 5 is to
be believed, the same would clearly suggest that three eye-w tnesses, as
also P.W 7 gave fal se evidence. If P.W 5 nade sonme m xing statenment, it
was for the prosecution to exam ne. According to him he had been present
at the place of occurrence throughout the day, till the dead bodi es were
sent to the Head Quarter.
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The Trial Court disbelieved the evidence of PPW 2 and P.W 3. But P.W 3
had changed his statenent regardi ng pl ace of occurrence where Chatarvati
had sustained injuries. The ante-nmorteminjuries found on the dead body of
the Ram Gopal clearly belied the statements of P.W. 1, 2 and 3. The High
Court, however, held that P.Ws. 2 and 3 were not related to the
conpl ai nant. The followi ng statement of P.W 2 in his cross-exam nation
goes to show that they were related to the conpl ai nant

"The nane of may father was Kallu. | have no know edge how nany
brothers nmy grandfather, GQuljari were. | do not know ny grandfather
were five brothers. | do not know if Bihari, Gangu, Bhola, Sandhu

were brothers of my grandfather. Ram Gopal and Veer Singh are son
of Heera. The name of Heers’'s father was Nannu. The name of Nannu's
father was Bi hari. Shiv singh was son of Chotte. | do not know if
Chotte was son of Bihari. | do not know if Nannu and Chotte are
brothers. It is wong to suggest that | am concealing deliberately
that | am cognate to the Ram Gopal, Veer Singh and Shiv Singh

Prem and Jagan are separated. They have different fields and
ki tchens."

P.W 3 also stated as under

"My father were two brothers. The nane of father’s brother was

Thakura, 1 /do not know the name of ny grandfather. It is wong to
suggest that Nanua was al so brother of nmy father. | do not know the
name of ny grandfather was Bihari. Heera is son of Nanua. The nane
of Nanua's father is not Bihari. | have no relatoin with Chetram

Chetramis witness in thi's case. He has no relationship with nme. |
am not uncl e of Veer Singh."

It will bear repetition to state that according to P.W 2, his statenents
had not been taken by P.W 7 under Section 161 Cr.P.C. It is interesting to
note what P.W 7 in his evidence stated

"...1 cannot tell about the distance between the place where the
dead body of Chatarvati was found and the road which goes towards
village fromfields which had been shown in site plan, as | had not
nmeasured the aforesaid distance. | had not seen the fields of

wi t nesses Veer Singh, Chetram Shiv Singh & Savan Si ngh from where
after conpletion of their work they had reached at the place of
occurrence. | cannot tell the length of the field having trees

bel ongi ng to Meer Hasan which is South to the field of wtness
Chetram it is very long. No nmarks of bl ood was found between the
place HD and ‘G . There was heavy crowd in the night."

W may notice that admttedly the accused No. 6 was not carrying any
weapon. He admttedly had a dispute with Veer Singh. Veer Singh acconpanied
the conplainant to the police station. No role had been attributed to the
sai d accused. It is not clear as to why he was inplicated. He did not have
any dispute with the deceased, nanely, Ram Gopal and Chatarvati. The
prosecution did not |ead any evidence as to why he would join the appell ant
Nos. 1 and 2 in conmission of the crime. Simlarly, appellant Nos. 3 and 4
were cousins. Except naking a statement that they had been carrying sone
country nmade pistols and fired fromtheir respective weapons, no evidence
has been brought on record to that effect. W also fail to understand as to
why the Investigating Oficer, who took over the investigation fromP. W 7
and who had investigated only for 8 days, had not been exam ned. No

expl anati on what soever has been offered by the prosecution in this regard

The version of the prosecution is that the | ands belonging to P.W. 2 and 3
were half a kil oneter away and they do not have any field near the field of
the deceased. There was no standing crops in the field. The view of the
Trial Court, having regard to the aforementioned facts and circunstances of
the case, was, therefore, a possible view and as such we need not go into
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the other contentions as regards the notive or tinme of death, vis-\005-vis,
the nedi cal opinion etc.

For the reasons nentioned hereinbefore, we are of the opinion that the High
Court was not correct in arriving at the conclusion that the view of the
Trial Court was wholly perverse and could not be sustained on the materials
brought on record by the prosecution. This appeal is, therefore, allowed.

The inmpugned judgnent of the High Court is set aside. The appellants are on
bails. They are discharged fromtheir bail bonds.




