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ACT:

Specific Relief ~Act, sections 22 and 28 read wth
section 55 of the Transfer of Property Act, scope of-Section
22 of the Specific Relief Act enacts a rule of pleading in
order to avoid multiplicity of proceedi ngs-Wen the court
has decreed the suit for specific relief of execution of the
agreement to sale 'of an immvable property wthout a
separate prayer for possession in the plaint, the decree is
still executable w thout recourse to another separate suit
for possession-Powers of the H gh Court to grant the relief
in execution application

HEADNOTE:

Pursuant to an agreenent for sale of certain plots for
Rs. 15, 500 Ms. Hazari Lal Kishori Lal respondent No. 1
al ongwith respondents 2 to 5 bad paid a sumof Rs. 1500/- as
earnest nmoney to respondents Nos. 6 to 9. The sal e deed was
to be executed within 15 days of the agreenment. Respondents
6 to 9, how ever, executed a sale deed in favour of Babu
Lal, the petitioner, in respect of the sane property for Rs.
20,000 on 7th August, 1967. Under the circunstances,
respondents 1 to 5 filed a suit (No. 10 of 1968) in the
court of GCivil Judge, Aligarh, for specific performnce of
the contract of sale. The petitioner resisted the claimon
the ground that the sale in his favour was in pursuance of a
prior agreenent dated 8th July, 1967. During the pendency of
the suit, the petitioner started raising construction on the
di sputed plot after denolishing the old one. Respondents 1
to 5 applied for injunction restraining, the petitioner from
doi ng so. The petitioner, however, gave an undertaking on
25th March, 1968, before the Trial Court that he was nmaking
the construction at his own peril and would denvolish the
same and restore the land to its original position in case
the suit of the plaintiffs was decreed. The trial court
di smissed the suit but on appeal the additional District
Judge decreed the suit and in second appeal the H gh Court
confirmed the judgnment and decree of the First Appellate
Court and directed the petitioner and respondents 6 to 9 to
execute the sale deed in favour of respondents Nos. 1 to 5.

The petitioner,, however, did not handover possession
and renmove the construction raised by him despite his
undertaking dated 25th March, 1968. The decree-hol ders,
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therefore, applied for execution of the decree. The
j udgrent - debt or-petitioner filed an objection under section
47 of the Code of Civil Procedure taking all possible pleas
to defeat the execution. H's objections were three-fold: (i)
The decree was inexecutable as the decree-holders did not
claima relief for possession in the suit itself and
consequently there was no decree for

95
possession with the result that the application for
execution by delivery of possession was liable to be

di smssed in view of section 22 (2) of the Specific Relief
Act; (ii) the Urban Land Ceiling Act having cone into force
it was incunmbent on the decree-holders to obtain the
perm ssion as required under sections 26 and 27 of the
Ceiling Act and in the absence of any such permission the
application for execution-was not maintainable; and (iii)
the vendors were not inpleaded as parties originally and
they were  inpleaded as parties only after the court had
directed the vendors to execute the sale deed. As the
vendors were not parties in the execution application it was
not mai ntainable and it was not open to the execution court
to inplead a person who was not originally inpleaded in the
application. The execution court allowed the objection of
the judgnent debtor in -part inasnuch as it directed the
execution of the sale deed in pursuance of the decree. It,
however, refused to grant the relief of possession with the
observation that the remedy of the decree-holders for
possession was by nmeans of a separate suit  and not by
execution proceedings. ohjections (ii) and (iii) were
overrul ed. The order of the execution court was confirmed in
appeal by they First Additional District~ Judge, « Aigarh
dated 21st of February, 1977. The Hi gh Court allowed the
appeal of the decree-holders and nodified the order of the
court below to the effect that the decree-hol ders shall be
entitled to possession also. Hence the petition by specia
| eave by judgnent debtor-petitioner

Di smssing the petition, the Court.
N

HELD: 1. A decree for specific performance of a
contract includes everything incidental to be done by one
party or another to complete the sale transaction, the
rights and obligations of the parties in such a matter being
governed by section 55 of the Transfer of Property Act. [103

F-g

Kartik Chandra Pal v. Dibakar Bhattacharjee, A I|.R
1952 Cal. 362; Hakim Enayat Ulah v. Khalil~ Ulah Khan &
Anr., A l.R 1938 All. 432; Ranjit Singh v. Kalidasi Devi,

37 Cal. 57; Madannmohan Singh v. Gaja Prasad Singh, 14 C L.J.
159; Deonandan Prasad v. Janki Singh, 5 Pat. L.J. 314; Ata
Behary v. Barada Prasad, A |.R 1931 Pat. 179; Bal nukand v.
Veer Chand, A |I.R [1954] All. 643; Janardan Kishore V.
Grdhari Lal, A l.R 1957 Pat. 70l; Subodh Kumar v. Hi'ranoni
Dasi, A.1.R 1955 Cal. 267; Mhamed Ali Abdul Chani nbm n v.
Bi shemi Kom Abdulla Saheb Mmn & Anr., A 1.R 1973 Mysore
131, discussed.

2:1. Section 22 enacts a rule of pleading. The purpose
of section 22 is to avoid multiplicity of suits and to
enable the plaintiff to claima decree for possession in a
suit for specific performance wi thout being hanmpered by
procedural conplications, even though strictly speaking, the
right to possession accrues only when suit for specific
performance i s decreed, and enpowers the court to provide in
the decree itself that upon paynent by the plaintiff of the
consi deration noney wthin the given tinme, the defendant
shoul d execute the deed and put the plaintiff in possession.
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[ 104 E-F]

2:2. Though sub-section (2) of section 22 recognised in
clear terns the well-established rule of procedure that the
court should not entertain a claim of
96
the plaintiff unless it has been specifically pleaded by the
plaintiff and proved by himto be legally entitled to, by
its proviso it provides that where the plaintiff has not
specifically clained appropriate reliefs |ike possession
partition or separate possession including the specific
performance in his plaint, inthe initial stages of the
suit, the court shall permt the plaintiff at any stage of
the proceedings, to include one or nore of the said reliefs,
by means of an anendnent of the plaint on such terns as it
may deem proper. [105 A-C

Mahender Nath Gupta v. Ms. Mti Ram Rattan Chand &
Anr., A l.R 1975 Del hi~155; Ms. Ex-Servicenen Enterprises
(P) Ltd: v. Suney Singh, A l1.R. 1976 Del hi 56; Rameshwar
Nath v. U./P. Union Bank, A l.R 1956 All. 586, approved.

2:3.. The expression "in an appropriate case’ only
indicates that it is not-always incunmbent on the plaintiff
to clai mpossession or partition or separate possession in a
suit for specific performance of a contract for the transfer
of the immveable property. That has to be done where the
circunst ances denmanding the relief for specific performance
of the contract of /sale enbraced within its anbit not only
the execution of the sale deed but al'so possession over the
property conveyed under the sale deed. It may not always be
necessary for the plaintiff to specifically claimpossession
over the property, the relief of possession being inherent
inthe relief for specific performance of the contract of
sal e. Besides, the proviso to sub-section (2) of section 22
provi des for anmendnent of the plaint on such terns as nmay be
just for including a claimfor such relief "at any stage of
the proceedings". [106 G H, 107 A-B]

2:4. The term"proceedings" Jis a very conprehensive
termand generally speaking neans a prescribed course of
action for enforcing a legal right. It is not a'technica
expression with a definite nmeaning attached to-it, but one
the anbit of whose nmeaning will be governed by the statute.
It indicates a prescribed node in which judicial business is
conducted. The word "proceeding" in section 22 includes

execution proceedings also. It is a termgiving the w dest
freedomto a court of law so that it may do justice to-the
parties in the case. Executionis a stage in the lega

proceedings. It is a step in the judicial process. 1t marks
a stage in litigation. It is a step in the ladder. In the
journey of litigation there are various stages. One of them
is execution. The Legislature has given anple power to the
court to allow amendnent of the plaint at any stage,
i ncluding the execution proceedings. 1In the instant case,
the High Court rightly granted the relief of possession

[107 CGE, 109 B-C

Raneswar Nath v. Uttar Pradesh Union Bank, A |l.R. 1956
Al'l. 586; Mhender Nath Gupta v. Ms. Mti Ram Rattan Chand
JUDGVENT:

Al.R 1954 Al. 643; Ms. Ex-servicenen Enterprises (P)
Ltd. v. Suney Singh, A I.R 1976 Del hi 56, approved.

3:1. If once the legal position is accepted that
neither a contract for sale nor a decree passed on that
basis for specific perfornance of the contract gives any
right or title to the decree-holder and the right and the
title passes to him only on the execution of the deed of
sal e either by the judgment-debtor hinself or
97
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by the court itself 1in case he fails to execute the sale
deed, no valuable right can be said to have accrued to the
petitioner judgnent-debtor by |apse of time, nerely because
a decree has been passed for the specific performance of the
contract. The Ilimtation would start against the decree-
hol ders only after they had obtained a sale in respect of
the disputed property. Section 22 has been enacted . Only
for the purpose of avoiding multiplicity of proceedings
which the law courts always abhor. [109 D F]

3:2. The only anendnent to be nade in the plaint was to
add a relief for possession necessitated because of the
provisions of section 22, which is only an enabling
provision. In the instant case, the objection of the
petitioner requiring the decree-holders to file a separate
suit for possession is hyper-technical. The execution court
has every jurisdiction to allow the anendnent. The nere
om ssion of the Hgh Court to allow an anendrment in the
plaint is not so fatal as to deprive the decree-hol ders of
the benefits ~of the decree when section 55 of the Transfer
of Property Act authorises the transferee to get possession
in pursuance of a sale deed. 1t was open to the Court to
allow an anendnent, on - the basis of section 22 indeed, it
has all owed delivery of possession in pursuance of the
decree passed in the case. [109 F-G H, 110 A-B, F

3:3. Further, sub-section (3) of section 28 clearly
contenplates that if' the purchaser or [|essee pays the
purchase nmoney or other sum which he i's ordered to pay under
the decree, the Court nay on application mde in the sane
suit, award the purchaser or |essee such further relief as
he may be entitled to. Sub-clause (b) of sub-section (3) of
section 28 contenplates the delivery of possession or
partition and separate possession of the property on the
execution of such conveyance or |ease. Sub-section (4) of
section 28 bars the filing of a separate suit for any relief
whi ch may be cl ai med under section 28. [112 A-(]

3:4. The High Court had anmended the decree passed by
the first appellate court and passed a decree for possession
not only against the transferors but also against /'their
transferee, that is, the petitioner. A court which passes a
decree for specific performance retains control over the
decree even after the decree has been passed. Procedure is
meant to advance the cause of justice and not to retard it.
[112 G H, 113 A]

Hungerford I nvestnment Trust Ltd. v. Haridas Mindhra, &
Os., AI.R 1972 S.C. 1826, reiterated.

&

ClVIL APPELLATE JURISDICTION : Petition for = Specia
Leave to Appeal (Civil) No. 7771 of 1981

Fromthe Judgnment and order dated the 2nd Septenber,
1981 of the All ahabad H gh Court in Execution second Appea
Nos. 1001 & 1720 of 1977 and Cvil Revision No. 1447 of
1978.
98

R R Jain for the Petitioner

Ms. S. Bhandare for the Respondent.

The Judgrment of the Court was delivered by

M SRA J. This is a petition for special |eave to appea
agai nst the judgnent and order dated 2nd of Septenber, 1981
passed by the High Court of Judicature at Allahabad
di sposi ng of Execution Second Appeal No. 1001 and 1720 of
1977 and Civil Revision No. 1447 of 1978. The petition was
heard on 7th of Decenber, 1981 at sone length and after
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hearing the counsel for the parties we disnmissed the sane
for reasons to be recorded |ater. W Dow proceed to give the
reasons.

The present petition is a typical exanple of the
desperate effort of the judgnent debtor to ward off the
execution of the decree till the bailiff knocks at the door
Respondents Nos. 6 to 9 entered into an agreenment wth
respondents Nos. 1 to 5 on 30th of July, 1967 for sale of
certain plots situate behind their shop for Rs. 15,500.
Respondents Nos. 1 to 5 had paid a sumof Rs. 1,500 as
earnest nmoney pursuant to the agreenment. The sal e deed was
agreed to be executed within fifteen days of the agreenent.
Respondents Nos. 6 to 9, however, executed a sale deed in
favour of the petitioner Babu Lal in respect of the sane
property for Rs. 20,000 on 7th of August, 1967 in defiance
of the earlier agreenent dated 30th of July, 1967. Under the
ci rcunst ances respondents Nos. 1 to 5 were obliged to file a
suit which was later ~ on nunbered as suit No. 10 of 1968 in
the Court  of Cvil Judge, Aligarh for specific perfornmance
of the contract of sale. The petitioner resisted the claim
on the groundthat the sale in his favour was in pursuance
of a prior agreenent dated 8th of July, 1967. It appears
that during the pendency of the suit the petitioner started
construction on the disputed plot after denolishing the old
construction. The plaintiffs, t herefore, filed an
application for an injunction restraining the petitioner
from maki ng any construction. The petitioner, however, gave
an undertaking on 25th of Mrch, 1968 that he was naki ng the
construction at his . own peril” and would denolish the
construction and restore the land to its original position
in case the suit of the plaintiffs was decreed. It appears
that on the wundertaking given by the petitioner the
application for injunction was disnmssed. The trial court
di sm ssed the suit but on
99
appeal the Addl. District Judge decreed the suit. In Second
Appeal the High Court confirnmed the judgnent and decree of
the first appel late court wth a slight nodification
i nasmuch as the High Court directed the petitioner and
respondent Nos. 6 to 9 to execute the sale deed in favour of
the respondents Nos. 1 to 5, to bring it inline with the
deci sion of the Supreme Court in Lala Durga Prasad & Anr. v.
Lal a Deep Chand & Ors. wherein it was hel d:

"In a suit instituted by a purchaser agai nst the
vendor and a subsequent purchaser. for specific
performance of the contract of sale, if the plaintiff
succeeds, the proper formof the decree to be passed is
to direct specific performance of the contract between
the vendor and the plaintiff and direct the subsequent
transferee to join in the conveyance so as to pass on
the title which resides in himto the plaintiff.,"

The petitioner, however, did not handover possession
and renove construction raised by him despite hi s
undertaking dated 25th of March, 1968. The decree holders,
therefore, applied for execution of thee decree. The
j udgrent - debt or-petitioner filed an objection under section
47 of the Code of Civil Procedure taking all possible pleas
to defeat the execution. H s objections were three-fold: (1)
The decree was inexecutable as the decree-holders did not
claima relief for possession in the suit itself and
consequently there was no decree for possession. The
application for execution by delivery of possession was
liable to be dismssed on this score alone in view of
section 22(2) of the Specific Relief Act. (2) The Urban Land
Ceiling Act having come into force it was incunmbent on the
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decree-holders to obtain the permssion as required under
sections 26 and 27 of that Act and in the absence of any
such pernission the application for execution was not
mai ntai nable (3) The vendors were not inpleaded as parties
originally and they were inpleaded as parties only after the
court had directed the vendors to execute the sale deed in
Second Appeal. As the vendors were not parties in the
execution application it was not naintainable and it was not
open to the execution court to inplead a person who was not
originally inmpleaded in the application. The execution court
al  owed the objection
100
of the judgnent-debtor in part inasnuch as it directed the
execution of the sale deed in pursuance of the decree. It,
however, refused to grant the relief of possession with the
observation that the renmedy of the decree-holders for
possessi on was by neans” of a - separate suit and not the
execution proceedi ngs. The other two objection were,
however, overrul ed. The order ~of the execution court was
confirmed in appeal by the First  Addl. D strict Judge,
Aligarh dated 21st of February, 1977. This order gave rise
to two appeal s, one by the judgnent-debtor, being appeal No.
1720 of 1977, and the other by the decree-holders, being
execution second appeal No. 1001 of 1977 to the extent the
order went against them There was yet -another revision
filed by the judgnent-debt or petitioner, being civi
revision No. 1447 of 1978 against the order dated 15th of
March, 1978 whereby the judgment-debtor was directed to
execute a sale deed in favour of the decree holders without
obt ai ni ng perm ssion fromthe Urban Land Ceiling Authorities
under sections 26 and 27 of the Act. The appeal as well as
the revision filed by the judgnent-debtor were dism ssed
while the appeal of the decree-holders was allowed and the
order of the courts belowwas nodified to the effect that
the decree-hol ders shall be entitled to possession also. The
j udgrent - debt or petitioner has now cone to this Court to
seek permission to file an appeal against the judgnent of
the H gh Court dated 2nd of Septenber, 1981
Only one contention has been raised on behalf of the
petitioner by M. Shanti Bhushan, senior counsel, that the
Hi gh Court could not grant relief in execution application
in excess of and out side the framework of the prayer by the
plaintiffs in the original main suit. As a second linb to
this argunment it was further contended that the H gh Court
has acted in flagrant violation of the provisions of section
22 of the Specific Relief Act in granting the relief of
possession. In substance, the main plank of the contention
of the petitioner is based on section 22 of the Specific
Relief Act. As it stands after anendnent of 1963, it reads:
"22(1) Not wi t hst andi ng anything to the contrary
contained in the Code of Cvil Procedure, 1908 (5 of
1908), any person suing for the specific perfornance of
a contract for the transfer of inmovable property nay,
in an appropriate case, ask for-
101
(a) possession, or partition and separate possession
of the property, in addition to such performance;
or
(b) any other relief to which he nay be-entitled,
including the refund of any earnest noney or
deposit paid or nade by him in case his claimfor
specific performance is refused.
(2) No relief under d. (a) or d. (b) of sub-section
(1) shall be granted by the Court unless it has
been specifically claimed:
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Provided that where the plaintiff has not clained
any such relief in the plaint, the Court shall, at any
stage of the proceeding, allow himto anend the plaint
on such terns as may be just for including a claimfor
such relief.

(3) The power of the Court to grant relief under .
(b) of sub-section (1) shall be wthout prejudice toits
power to award compensati on under Sec. 21."

M. Shanti Bhushan was |aying enphasis on sub-section
(2) of section 22 to contend that tho plaintiffs having not
clainmed any relief for possession in the suit they cannot
claimthe same relief at a subsequent stage. According to
him in face of the clear nandate of sub-section (2) it was
not open to the Hi gh Court to have allowed the relief of
possession at the execution stage, and in any case w thout
an amendment of the plant.

The contention at- the first flush appears to be
al luring and pl ausi bl e but on a closer scrutiny it cannot be
accept ed.

It woul'd be appropriate to refer to the state of |aw as
it existed prior to the amendment of ‘the Specific Relief Act
in 1963. One view was that  the decree-holder does not
acquire title or right to recover possession unless a sale
deed is executed, i'n execution of the decree for specific
performance. In Haki mEnayat Ul ah v. Khalil U 1lah Khan and
Anr a Division Bench of the Allahabad Hi gh Court dealing
with the question observed;

102

"A decree for specific -performance only decl ares
the right of the decree-holder to have a transfer of
the property covered by the decree executed in his
favour. The decree by itself does not transfer title.
That this is so is apparent fromthe fact that \in order
to get title to the property the decree-holder has to
proceed in execution in-accordance with the provisions
of 0.21 of the Code. So long as the sale deed is not
executed in favour of the decree holder either by the
defendant in the suit or by the Court the title to the
property remains vested in the defendant and till the
execution of the sale deed the decree-holder has no
right to the possession of the property. It is only the
execution of the sale deed that transfers title to the
property."

In Kartik Chandra Pal v. D bakar Bhattacharjee a
Di vision Bench of the Calcutta H gh Court, however, after
reviewing a nunber of reported cases, viz., Ranjit Singh v.
Kal i dasi Devi. WMadanmohan Singh v. Gaja Prasad Singh,
Deonandan Prasad v. Janki Singh, and Atal Behary v. Barada
Prasad, observed

"It is incontestable that in a suit for specific
performance of contract for the sale of land it is open
tothe plaintiff tojoinin the sale suit two prayers,
one for the execution of the deed of transfer and
another for recovery of possession of the land in

guesti on.

We ought to renmenber in this connection that no
special form of decree in a suit for specific
performance is supplied by the Gvil Procedure Code.

Chapter 11, Specific Relief Act, deals with the various
ci rcunst ances under which a contract may be enforced
specifically and where it cannot be allowed. Wen a
contract is to be specifically enforced, it neans
sinply this that when the parties do not agree to
performthe contract rmutually the intervention of the
Court is required and the Court will do all such things
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as the parties would have been bound to do had this

been
103

done without the intervention of the Court. A sale of a
property after payment of the consideration and upon
due execution of the deed of sale presupposes and
requires the vendor to put the purchaser in possession
of the property. It cannot be suggested that when a
party cones to Court for a specific performance of a
contract he is to be satisfied with sinply the
execution of the docunent on paynent of t he
consi derati on nmoney. The Court when allow ng the prayer
for specific perfornance vests the executing court wth
all the powers which are required to give full effect
to the decree for specific performance. By the decree
for specific performance, the court sets out what it
finds to be the real contract between the parties and
declares that such a contract exists and it is for the
executing court to do the rest,

In may be noticed further that a decree in a suit for
speci fic performance has been considered to be sonewhat in
the nature of prelimnary decree which cannot be set out in
the fullest detail ~all the different steps which are
required to be taken to inplenent the main portion of the
order directing specific performance of the contract. The
executing court is in such a case vested with authority to
i ssue necessary directions."

I n Bal nukand 'v. Veer Chand the  decree for specific
performance of a contract of sale was silent —as to the
relief of delivery of possession-even though such relief was
clainmed in the suit. It was held by the Allahabad H gh Court
that the executing court was still conpetent to deliver the
possession. It was further held that it was not necessary in
a suit for specific performance either to separately claim
possession nor was it necessary for ~the court to pass a
decree for possession. A decree for specific performnce of
a contract includes everything incidental to be done by one
party or another to conplete the sale transaction, the
rights and obligations of the parties in such a nmatter being
governed by section SS of the Transfer of property Act. In
Janardan Kishore v. Grdhari Lal the Patna H gh Court took
the view that the relief of procession is inherent in a
relief for specific perfornance of contract for |ease,

104

and the court executing a decree for specific performance of
such a contract can grant possession of the property to the
decree- hol der even though the decree did not provide for
delivery of possession. In Subodh Kumar v. Hiranmoni Dasi the
Calcutta High Court took a simlar viewthat the right to
recover possession springs out of the contract which was
being specifically enforced and not as a result- - of the
execution and conpletion of the conveyance, and as such the
j udgrent - debt or was bound to deliver possession to the
decr ee- hol der.

In Mohamed Ali Abdul Chaninmomin v. Bishemi Kom Abdull a
Saheb Momin Anr the Msore H gh Court observed that the
liability to deliver possession for specific performance was
necessarily inmplied in a decree for specific perfornmance
directing the defendant to execute a sale deed on the
principle of clause (f) of sub-section of section 55 of the
Transfer of property Act, according to which the liability
to deliver possession arises inmmediately upon execution of
sal e deed wunless by agreenent the date for delivery of
possessi on i s postponed.

In this state of the | aw Legislature intervened and on
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the basis of the report of the Law Commi ssion enacted
section 22 in 1963 as it stands.

Section 22 enacts a rule of pleading. The Legislature
thought it wll be useful to introduce a rule that in order
to avoid multiplicity of proceedings the plaintiff may claim
a decree for possession in a suit for specific performance,
even though strictly speaking, the right to possession
accrues only when suit for specific perfornmance is decreed.
The Legi slature has now nade a statutory provision enabling
the plaintiff to ask for possession in the suit for specific
performance and enpowering the court to provide in the
decree itself that upon paynment by the plaintiff of the
consideration noney wthin the given tine, the defendant
shoul d execute the deed and put the plaintiff in possession

The section enacts that ‘a person in a suit for specific
performance of a contract for the transfer of inmovable
property, may ask for _appropriate reliefs, nanely, he nmay
ask for~ possession, ~or for partition, or for separate
possession including the relief
105
for specific —performance. These reliefs he can claim not-
wi t hst andi ng anyt hi ng contained in the Code of Gvi
Procedure, 1908, to the contrary, Sub-section (2) of this
section, however, specifically provides that these reliefs
cannot be granted/'by ‘the Court, wunless they have been
expressly claimed by the plaintiff in the suit. Sub-section
(2) of the section recognised in clear terns the well-
established rule of procedure that the court should not
entertain a claimof the plaintiff wunless 'it has been
specifically pleaded by the plaintiff and proved by himto
be legally entitled to. The proviso to this sub-section (2),
however, says that where the plaintiff has not specifically
claimed these reliefs in his plaint, in the initial stage of
the suit, the court shall pernmit the plaintiff at any stage
of the proceedings, to include one or nore of the reliefs,
mentioned above by neans of an anmendnent of the plaint on
such terms as it nay deem proper. The only purpose of this
newly enacted provisionis to avoid nultiplicity of suits
and that the plaintiff nay get appropriate relief without
bei ng hanpered by procedural conplications.

The expression in-sub-section (1) of section 22 'in_ an
appropriate case’ is very significant, The plaintiff may ask
for the relief of possession or partition or separate
possession 'in an appropriate case’. As pointed out earlier
in view of order 2, rule 2 of the Code of Civil Procedure,
sone doubt was entertained whether the relief for specific
performance and partition and possession could be conbi ned
in one suit; one view being that the cause of action for
claimng relief for partition and possession could accrue to
the plaintiff only after he acquired title to the property
on the execution of a sale deed in his favour and since the
relief for specific performance of the contract for sale was
not based on the sanme cause of action as the relief for
partition and possession, the tw reliefs could not  be
conbined in one suit. Simlarly, as a case nmay be visualized
where after the contract between the plaintiff and the
def endant the property passed in possession of a third
person. A mere relief for specific performance of the
contract of sale my not entitle the plaintiff obtain
possessi on as against the party in actual possession of the
property. As against him a decree for possession nust be
specifically clained or such a person is not bound by the
contract sought to be enforced. In a case where exclusive
possession is wth the contracting party, a decree for
specific performance of the contract of sale sinpliciter
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wi t hout specifically providing for delivery of possession
may give conplete relief to the decree-holder. In order to
satisfy the decree against himconpletely he, is bound not
106

only to execute the sale-deed but also to put the property
in possession of the decree-holder. This is no consonance
with the provision of section 55 (1) of the Transfer of
Property Act which provides that the seller is bound to
give, on being so required, the buyer or such person as he
directs, such possession of the property as its nature
adm ts.

There may be circunstances in which are lief for
possessi on cannot be effectively granted to the decree-
hol der without specifically claimng relief for possession
viz., where the property agreed to be conveyed is jointly
hel d by the defendant w th other persons. In such a case the
plaintiff in order to obtain conplete and effective relief
must claimpartition of the property and possession over the
t share of the defendant. It is in such cases that a relief
for possession nmust be specifically pleaded.

In the-instant case, it is pointed out on behal f of
the petitioner that the possession was not wth the
respondents Nos. 6 to 9 but was with a third person nanely,
the petitioner, who was subsequent purchaser and, therefore.
this was an appropriate case where the relief for possession
shoul d have been claimed by the plaintiff-respondents Nos. 1
to 5.

It may be pointed out that the Additional Civil Judge
had decreed the suit for specific performance of the
contract. The High Court nodified decree to the extent that
the sale deed was to be executed by respondents Nos. 6 to 9

together with the petitioner. 1In short, the decree was
passed by the Hi gh Court not only against respondents Nos. 6
to 9 but also against the subsequent purchaser i.e., the

petitioner and thus the petitioner was hinself the judgnent
debtor and it cannot be said that he was a third person in
possession and, therefore, relief for possession /nust be
clainmed The contention on behalf of the petitioner is that
the relief for possession nmust be claimed in a suit for

specific performance of a contract in all cases’. This
argunent ignores the significance of the words ’'in _an
appropriate case’. The expression only indicates that it is

not always incunbent on the plaintiff to clai mpossession or
partition or separate possession in a suit for ~specific
performance of a contract for the transfer-of the i nmovable
property. That has to be done where the circunstances
demandi ng the relief for specific performance of the
contract of sale enbraced withinits anbit not only the
execution of the sale deed but also possession over’ the
property
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conveyed under the sale deed. It nay not always be necessary
for the plaintiff to specifically claimpossession over the
property, the relief of possession being inherent in the
relief for specific performance of the contract of sale.
Besides, the proviso to sub-section (2) of section 22
provi des for anmendnent of the plaint on such ternms as nay be
just for including a claimfor such relief 'at any stage of
the proceedings’.

The word ’'proceeding’ is not defined in the Act.
Shorter Oxford Dictionary defines it as "carrying on of an
action at law, a legal action or process, any act done by
authority of a court of law, any step taken in a cause by
either party". The term '’ proceeding’ is a very conprehensive
termand generally speaking means a prescribed course of
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action for enforcing a legal right. It is not a technica

expression with a definite neaning attached to it, but one

the anbit of whose nmeaning will be governed by the statute.

It indicates a prescribed nmode in which judicial business is

conducted. The word ’'proceeding’ in section 22 includes

execution proceedings also. In Raneshwar Nath v. Utar

Pradesh Union Bank such a view was taken. It is a term

giving the w dest freedom to a court of law so that it may
do justice to the parties in. the case. Execution is a stage

in the legal proceedings. It is a step in the judicia
process. It makes a stage in litigation. It is a step in the
| adder. In the journey of Ilitigation there are various

stages. One of themis execution.

In Mahender Nath Gupta v. Ms. Mti Ram Rattan Chand
and Anr the Delhi High Court endorsed the viewtaken in
Bal mukand v. Veer Chand (supra) that where in a suit for
specific performance of the contract for sale relief for
possession is not claimed and consequently the decree passed
inthe suit contains no relief for delivery of possession
the court. executing the decree is conmpetent to deliver
possession, an order directing delivery of possession being
nerely incidental to the execution of the deed of sale. The
court however, observed that on Mirch 1, 1964 Specific
Relief Act of 1963 caneinto force and this Act altered the
| aw by enacting section 22. It made it necessary for the
plaintiff to ask specifically the relief ‘of possession in
suits for specific performance. The Court, - however, held
that section 22 of 'the Specific Relief Act of 1963 had no
appli -
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cation to that case as the -decree was passed when the old
Act was in force

The sane High Court, however. in Ms. Ex-Servicenen
Enterprises (P) Ltd. v. Suney Singh considered the effect of
section 22 (2) with its proviso. In that case the decree did
not give the plaintiff the relief of possession. The
guestion arose. Was the Court  powerless to put/ him in
possession of the property though he had a decree for
specific performance in his favour ? The Del hi” H gh Court
observed

"Section 22 enacts a rule of pleading. The
| egi sl ature thought it will be useful—to introduce a
rule that in order to avoid nmultiplicity of proceedi ngs
the plaintiff my claim a decree for possession in a
suit for specific perfornmance even ~though strictly
speaking the right to possession accrues only when
specific performance is decreed.. The legislature has
now made a statutory provision enabling the plaintiff
to ask for possession in the suit for specific
performance and enpowering the court to provide in the
decree itself that upon paynent by the plaintiff of the
consi deration nmoney within the given tine the defendant
shoul d execute the deed and put the plaintiff in
possessi on.

In ny opinion the proviso gives anple power to a
court to allow the anendnent of the plaint even at this
stage. The proviso says that the anendnent of the
pl ai nt can be allowed "at any stage of the proceedi ngs"
on such terns as may be just for including a claimfor
possessi on where the plaintiff has not claimed such
relief in his original plaint.

The term "proceeding" is a very conprehensive term
and generally speaking nmeans a prescribed course of
action for enforcing a legal right. It is not a
technical expression wth a definite meaning attached




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 14

toit, but one the anmbit of whose neaning wll be

governed by the statute. It indicates a prescribed node

in which Judicial business is conducted.
109
The word "proceeding” in Section 22 in ny opinion

i ncl udes execution proceedings al so.”

The High Court had relied upon Raneshwar Nath v. UP
Union Bank (Supra) for its decision in this case. W are in
conpl ete agreenent with the viewtaken by the Delhi Hi gh
Court on this case.

It is thus clear that the Legislature has given ample
power to the court to allow anendnent of the plaint at any
stage, including the execution proceedings. In the instant
case the High Court granted the relief of possession and the
obj ection raised on behalf of the petitioner is that this
was not possible at the execution stage and in any case the
Court should have-allowed first an anendnent in the plaint
and then an opportunity should have been afforded to the
petitioner to file an objection

| f - once we accept the legal position that neither a
contract for sale nor a decree passed on that basis for
specific performance of the -contract gives any right or
title to the decree-holder~ and the right and the title
passes to himonly  on the execution of. the deed of sale
ei ther by the judgnment-debtor hinmself or by the Court itself
in case he fails to execute the sale deed, it is idleto
contend that a valuable right had accrued to the petitioner
nerely because a decree has been passed for  the specific
performance of the contract. The limtation would start
against the decree-holders only  after they  had obtained a
sale in respect of the disputed property. It is, therefore,
difficult to accept that a valuable right had accrued to the
j udgrment debtor by lapse of tine. ~Section 22 has been
enacted only for the purpose of ~avoiding multiplicity of
proceedi ngs whi ch the | aw courts al ways abhor. F

The only amendnment to be nadein the plaint was to add
a relief for possession necessitated because of the
provi si ons of section 22, which is only an’ enabling
provi si on.

There has been a protracted litigation and it has
dragged on practically for about 13 years and it wll be
really a travesty of justice to ask the decree-holders to
file a separate suit for possession The objection of the
petitioner is hyper-technical. The execution court has every
jurisdiction to allow the anendnent. The only difficulty is
that instead of granting a relief of possession -the High
Court should have allowed an amendnent in the Plaint. The
nere
110
omi ssion of the High Court to allow an anendrment in the
plaint is not so fatal as to deprive the decree-hol ders of
the benefits of the decree when section 55 of the Transfer
of property Act authorises the transferee to get possession
i n pursuance of a sal e deed.

As pointed out in the earlier part of the judgnent, the
petitioner had started construction and, therefore, the
decr ee- hol ders sought to i nj unct him from making
construction on the disputed |and but they were lulled by
undertaking given by the petitioner that he woul d denolish
the construction and restore the land to its origina
position in case the suit for specific performance was
decreed. The undertaking given no doubt is a clever
undertaki ng, but that m ght have given an inpression to the
plaintiff decree holders that in the event of success of the
suit the construction would be demplished and they woul d get
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back possession. Now t he judgnment-debtor petitioner seeks to
| ake advantage of the expression used in the undertaking to
contend that he had wundertaken only to demolish the
construction and restore the land to its original position

The contention now raised is that the petitioner never gave
an undertaking to restore back-possession of the disputed
property to the decree-holders. Indeed, M. Shanti Bhushan
stated before the Court that he was prepared to get the
construction denolished but then stops short and says that
possession could not be delivered to the decree holders
unl ess there was an anendnment in the plaint. W are not
prepared to take such a narrow view of section 22. It was
open to the Court to allow an anendnent and the Court on the
basis of that section has allowed delivery of possession in
pursuance of the decree passed in the case.

Bef ore closing -discussion on this point we cannot |ose
sight of section 28 of the Specific Relief Act, 1963, which
reads:

"28. (1) ~Were in any suit a decree for specific

performance of a contract for the sale or |ease of
i movabl e property has been nmade and the purchaser or
| ease does not, within the period allowed by the decree
or such further period as The Court may allow, pay the
pur chase- money ‘or other sum which the Court has ordered
himto pay, the vendor or |essor may apply in the sane
suit in which the . decree is made, to have the
contract rescinded and on such-application the Court
may, by order, rescind the contract

111
either so far as regards the party in default or
altogether, as the justice of the case may require.

(2) Were a contract is rescinded under sub-
section (1) the Court-

(a) shall direct the purchaser or the lessee, if
he has obtai ned possession of the property
under the contract, to restore such
possession to the vendor |essor. and

(b) may direct paynment to the vendor or | essor of
all the rents and profits which have accrued
in respect of the property fromthe date on
whi ch the possession was so obtained by the
purchaser or |essee until —restoration of
possession to the vendor or lessor, and; if
the justice of the cases so requires, the
refund of any sum paid by the  vendee or
| essee as ear nest noney or deposit in
connection with the contract.

(3) If the purchaser or |essee pays the purchase
noney or other sumwhich he is ordered to pay under the
decree within the period referred to in sub-section
(1), the Court may, on application nade in<-the sane
suit, award the purchaser or |essee such further relief
as he may be entitled to, including in appropriate
cases all or any of the followng reliefs, nanely:

(a) the execution of a proper conveyance or |ease

by the vendor or |essor

(b) the delivery of possession, or partition, and
separ ate possession, of the property on the
execution of such conveyance or |ease.

(4) No separate suit in respect of any relief
which may be clained under this section shall lie at
the instance

112

of a vendor, purchaser, |essor or |essee, as the case
may be "
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Sub-section (3) of section 28 clearly contenplates that
if the purchaser or |essee pays the purchase noney or other
sum which he is ordered to pay under the decree, the Court
may on application made in the sane suit, award the
purchaser or |essee such further relief as he my. be
entitled to. Sub-clause (b) of sub-section (3) of section 28
contenplates the delivery of possession or partition and
separ at e possession of the property on the execution of such
conveyance or |ease. Sub-section (4) of section 28 bars the
filing of a separate suit for any relief which my be
cl ai med under this section.

In Hungerford Investnent Trust Ltd. v. Haridas Mundhra
and ors. dealing with section 28 (1) of the Specific Relief
Act, 1963 this Court observed:

"The Specific Relief Act, 1963, is not an
exhaustive enactment ~and under the law relating to
specific relief a Court which passes a decree for
specific performance retains control over the decree
even after the decree had been passed. Therefore, the
Cour't,in the present case, retained control over the
matter despite the decree and it was open to the Court,
when it was alleged that the party nmoved agai nst had
positively refused to conplete the contract, to
entertain the ~application and order rescission of the
decree if the /allegation was proved."

The reasoning given by this Court™ with regard to the
applicability of sub-section (1) of section 28 will equally
apply to the applicapability of sub-section (3) of section
28.

This is an additional reason why this Court should not
interfere with the emnently just order of the Hgh Court.
The High Court had anended the decree passed by the first
appel | ate court and passed a decree for possession not only
against the transferors but also-against their transferee,
that is, the petitioner.

Procedure is meant to advance the cause of justice and
not toretard it. The difficulty of the decree-holder starts
in getting
113
possession in pursuance of the decree obtained by him The
j udgrment -debtor tries to thwart the execution by al
possi bl e objections. In the circunstances narrated above, we
do not find any fault with the order passed by the Hi gh
Court.

For the reasons given above the petitionfor specia
| eave to appeal nust fail and it was accordingly di sm ssed.
S R Petition dism ssed.
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