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ACT:

A.  Constitution of India, 1950, Article 22 (5)
Preventive Detention-Duty of detaining Authority-Conpliance
with strict ternms of the Constitution is a nust-Nationa
Security Act (Act LXV of 1980) section 3.

B. Preventive Detention-National Security Act (Act LXV)
of 1980- Section 3 read with Article 22(5) of t he
Constitution of India, 1950-Full details of the prejudicia
activities (dated, tinme and place) nentioned in the grounds
of detention, but not in the supporting particul ars-Wet her
non-nmention in the "supporting particulars vitiate the
entire paoceedi ngs"?

C. Preventive Detention-Evidence gathered need not be
furni shed to the Detenu.

D. Preventive Detention matters-Counter-affidavits by
the detaining authority on receipt of notice of the wit,
not bei ng furnished-Effect of non-furnishing-Constitution of
India, 1950 Article 22(5).

E. Practice & procedure-Pronouncing final order w thout
reasoned judgnent and reserving the same in Preventive
Detention Cases-Practice deprecated Constitution of India
Article 226, 136 read with Cvil Procedure Code sections
33,107 and Crimnal Procedure Code Section 354, Difference
bet ween Hi gh Court & Suprene Court Procedures, explained.

HEADNOTE:

The respondent challenged the order of his detention
passed by the District Magistrate, Ludhiana on Cctober
3,1983 under section 3 (3) read wth section 3 (2) of the
Nati onal Security Act, 1980, through Crimnal Wit Petition
No. 516 of 1983. According to the petitioner respondent, the
grounds of detention served on himon Cct. 6, 1983 showi ng
that he was detained on the basis of two speeches nade by
himon 8.7.1983 and 20.9.1983 as recorded by the Crine
I nvestigation Department of the Punjab Police contained
certain particulars, which were totally absent from the
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supporting material and therefore no reasonabl e person could
have possi bl e passed the detention order on the basis of
such material. The High Court accepted the contention and
made the rule absolute. Hence the appeal by the State after
obt ai ni ng speci al | eave.

Allowi ng the appeal and remanding the matter to the
Hi gh Court of Punjab, the Court
N

HELD: 1:1. While passing orders of detaining great care
must be brought to bear on their task by the detaining
authorities. Preventive detention is a

51
necessary evil but essentially an evil. Ther ef or g,
deprivation of personal liberty, if at all, has to be on the

strict ternms of the Constitution. Nothing less. [61 B-(

1:2. In the instant case, the detaining authority
shoul d not have adopted a sonewhat casual and uni nagi native
approach to his task.” The original version contains al nost
every one of the material details pertaining to the neeting,
which are nentioned in ground No.1. The detaining authority
needl essly applied his scissors excising the data which
nmentioned the date, place, the tinme and the occasion of the
meeting. It is this lack of thoughtful ness on the part of
the detaining authority which furnished to the respondent
the senbl ance of an argunents. [61 A-B]

2. The contention of the respondent that he could not
make an effective representation in behalf - of ground No.1
because of the ‘inadequacy of data in the supporting
particulars supplied ‘to him is-incorrect. The inadequacies
fromwhich the supplementary particulars furnished to the
respondent along with ground No.1 suffer, cannot affect that
position because, they do not introduce any obscurity in the
facts stated in that ground or detract fromthe substance of
the allegations nentioned in that ground. The first ground
of detention nentions that the detenu was right only
formally or technically. That is because, the C. |1.D. Report
was supplied to himalong with the grounds of detention wth
the express stipulation that it forned "the base of the
grounds of detention." The grounds nention every one of the
details which need have been nmentioned. The C.1.D. report
was furnished to the detenu as formng the -source of
information leading to the conclusion that —he had nmde a
speech which necessitated his detention in the interests of
public order. In the circunstances, the grounds and the
material furnished to the detenu have to be read together as
if the material in the form of the C.D. report” was a
continuation of the grounds of detention. [57 CE, 60 F-H

Dr. Ramakrishna Bhardwaj v. The State of Del hi, [1953]
SCR 708, Khudiram Das v. The State of Wst Bengal, [1975] 2
S.C.R 832, @838 & 840; Mhamed Yusuf Rowther v. The State
of J &K, [1980] 1 SCR 258 @268, 269; State of “Bonbay v.
At maram [1951] S.C.R 157; Shibbanlal Saxena v. State of
Uttar Pradesh, [1954] SCR 418; Dwarkadas Bhatia v. State of
Jammu & Kashmir, [1956] S.C.R 948; referred to.

3. The detenu is not entitled to be informed of the
source of information received against himor the evidence
whi ch may have been collected against himas for exanple,
the evidence corroborating that the report of the C.1.D. is
true and correct. H's right is to receive every mteria
particul ar without which a full and effective representation
cannot be nade. If the order of the detention refers to or
relies upon any docunent, statenent or other material
copi es thereof have, of course, to be supplied to the
detenu. It is not the law that evidence gathered by the
detaining authority agai nst the detenu rmust also be
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furnished to him [62 GH, 63 A B]

Beni Madhob Shaw v. The State of Wst Bengal, Al.R
1993 S. C. 2455 Har Jas Dev Singh v. State of Punjab, [1974]
1 SCR 281 @ 288; Vakil Vakil Singh v. State of Jamu &
Kashmr, A l.R 1974 2337 @ 2341; Ilcchu Devi Choraria v.
Union of India, [1981] 1 SCR 640 @650; referred to.

4. The failure to furnish the counter-affidavit of the
District Magi strate who had passed the order of detention
was an inpropriety though in nost of the cases
52
it my not be of much consequence, especially if there was
no allegation of mala fides against the detaining authority.
There are no allegations of mala fides against the District
Magi strate and so, his failure to file a counter-affidavit
will not vitiate the order of detention. [65 A-B]

Shai k Hanif v. State  of West Bengal, [1974] 3 SCR 258;
Naranjan Singh v. State of Madhya Pradesh, A l.R 1972 S. C
2215, referred to.

[ The Court enphasised the inportance of the detaining
authority filing his owmn affidavit in cases of the present
nature and observed that-"There are degrees of inpropriety
and the line which divides grave inpropriety fromillegality
is too thin to draw and even nore so to judge. Conceivably,
there can be cases in which such inpropriety arising out of
the failure of the detaining authority in filing his own
affidavit may vitiate the order of detention.] [65 C D

5. It is desirable that the final order which the H gh
Court intends to pass should not~ be announced until a
reasoned judgnent is ready for pronouncenent. If the object
of passing such orders is to ensure speedy conpliance with
them that object is nore often defeated by the aggrieved
party filing a special |eave petition in this Court against
the order passed by the H gh Court. That places this Court
in a predicanment because, wthout the benefit 'of the
reasoning of the Hgh Court itis difficult for this Court
to allow the bare order to be inplenented. The result
inevitably is that the operation of the order passed by the
Hi gh Court has to be stayed pending delivery of the reasoned
judgrment. [65 H 66 A-C]

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Criminal Appeal No.
692 of 1983.

Fromthe Judgnment and order dated 29th Novenber, 1983
of the Punjab & Haryana Hi gh Court at Chandigarh in Crimna
Wit Petition No. 516 of 1983.

K. Parasaran, Attorney Genl. of India, Bhagwant Singh
Advocat e General (Punjab), Gurmnmukh Singh, Addl Adv. Genl. of
Punjab, D.S. Brar, Asstt Adv. General, G S. Mann.. Deputy
Adv. General, R D. Aggarwal, CGovt. Advocate, Mss A
Subhashini and S. K. Bagga for the Appellants.

Hardev Singh, GS. Gewal, NS Das Behl, R S. Sodhi and
J.S. Sandhawal ia, for the Respondent.

The Judgrment of the Court was delivered by

CHANDRACHUD, C. J. This is an appeal by special |eave
agai nst the judgnent dated Novenber, 29 1983 of a | earned
Single Judge of the H gh Court of Punjab and Haryana in
Criminal Wit Petition No. 516 of 1983. That Wit Petition
was filed by the respondent. Shri Jagdev Singh Talwandi, to
chal l enge an order of detention passed by the District
Magi strate, Ludhiana, on Cctober 3,

53
1983 whereby the respondent was detai ned under section 3 (3)
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read with section 3 (2) of the National Security Act, 1980.

The respondent was arrested in pursuance of the order
of detention on the night between Cctober 3 and 4, 1983. He
was first |lodged in the Central Jail, Patiala and fromthere
he was taken to Anbala, Baroda and Fathegarh (U.P.). He
filed a Wit Petition (No.463 of 1983) in the H gh Court to
challenge his transfer and detention in a place far away
fromAnbala. He withdrew that petition on an assurance by
the Government that he will be sent back to Ambal a, which
the CGovernment did on COctober 28

The grounds of detention were served on the respondent
on Cctober 6, 1983. Those grounds show that the petitioner
was detained on the basis of two speeches allegedly nade by
him one on July 8, 1983 " at N hang Chhowani, Baba Bakal a,
District Anritsar and the other on Septenber 20, 1983 at
GQurdwara Manji Sahi b, Anertsar. The grounds furnished to the
petitioner read thus:

"(1) That _you in a Shaheedi Conference which was held

fromll a.m to 4.45 p.m on 8-7-1983 at a pl ace
known as "N hang” Chhowani’ at Baba Bakal a,
District Amritsar, delivered a provocative speech
to a Sikh gathering conprising about 2000/2200
Persons wherein you nade a pointed reference to
the incident dated 2-7-1983 of encounters between
Ni hangs and police at Baba Bakala and Taran Taran
and stressed that in order to take revenge Sikhs
would kill their (Police) four persons in |lieu of
the two 'Nihangs who had been Kkilled in the said
encount ers.

(2) That while addressing a conference convened by the

Al SSF (Al  India Sikh Students Federation) on 20-
9-1983 at CGurdwara Manji Sahib at~ Anritsar and
attended by about 7000/8000 Sikh students, you
made a provocative speech wherein you said that
all efforts made for ~the success of the ' Akal
Morcha havi ng failed, it was still time to
establish in Punjab a (Governnent parallel to the
Central Covernment and that you are in a position
to form such a Governnment. You further exhorted
that the establishment of Khalsa Raaj was the only
solution to the probl ens. You also nade a
suggestion that the Governnent

54
wi Il not accept any demand unless it was conpelled
by force to do so. This statenment was  al so
publ i shed in the various newspapers. A case F.I.R
No. 295 dated 27-9-1983 under section 124-A I ndi an
Penal Code, and section 13 of ‘the Unlawfu
Activities (Prevention) Act, 1967, was registered
at Police Station 'E Division, Amitsar, which is
under investigation."

The detaining authority stated in the | ast paragraph of
the detention order that the respondent was being supplied
the grounds of detention in Punjabi (Qrmukhi script)
together with an English translation thereof and the
"supporting material formng the base of the grounds of
detention". The "supporting material", by which is neant
particul ars of the grounds of detention, was supplied to the
respondent along with the grounds. These particul ars consi st
of what is alleged to be a report of the speeches made by
the respondent, as recorded by the C.1.D. branch of the
Punjab Poli ce. The particul ars, of which an English
translation was produced in the Hi gh Court at Ex. Al, read
t hus:

"Whi |l e speaking he said that on July 2 by bringing
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B.S.F., Punjab Police and other police the unarned
Ni hangs were fired at. There is no count as to how many
of them were killed, because no rollcall is taken of
the Sikhs; how many came and how many went.

Further said that in Punjab hundreds of innocent
Si khs have been made the target of bullets. The
Government has seen that the Sikhs go away after paying
homage to the martyrs. Now we will have to decide as to
what steps should be taken. The beloved arny of Curu
(N hangs) have protected our dress and scriptures. It
is true that sone of themdo conmt m stakes al so. They
shoul d be punished. W should see that we should kil
as many police man as they Kkill ours, otherw se they
will slowy finish us.

The new Inspector-General of Police M. Bhinder,
has stated that there-are no extrenist in Darbar Sahib
Further said that Congress wants to finish self respect
anong you. ~ The Modrcha, which is |launched by Akali Dal,
is to save the Sikh appearance. The awards have been
given to police, have they won any war? Such a big
attack upon the N hangs was

55
on a pre-planned programme. | say if they have killed
our two men, then you should kill four. If they come to
kill me like/'this, then | will die after killing them
I will never go back. Further said that if we get a

judicial enquiry nade, it becones neaningless. Nothing

comes out of them Now the judicial power has been

given to Executive Oficers. They may kill any-body and
they conplete the enquiry and fill the file."

One of the grounds on which the order of detention was
challenged in the High Court was that the State Governnent
had failed to discharge its obligation under Article 22 (5)
of the Constitution by denying to the respondent an
effective opportunity to nmke a representation to the
Advi sory Board against the order of detention. On being
asked by the learned Judge "to (be nore specific", counse
for the respondent stated in the H gh Court that the State
Government had not supplied to the respondent the supporting
material on which Gound No. 1 of the grounds of detention
was based. Shri Hardev Singh, who appears on behal f of the
respondent, adopted that contention by clarifying that the
case of the respondent is that the relevant facts stated in
the 1st ground of detention are totally absent from the
supporting material supplied to him and, therefore, no
reasonabl e person could have possibly passed the detention
order on the basis of that mterial. The | earned counse
urged that the order of detention was bad either because the
detaining authority did not apply its mind to the materia
before it or, in the alternative, because there was sone
other material on the basis of which the detention order was
passed and that material was not supplied to the respondent.

For the purpose of focussing attention on the true
nature of the respondent’s contention and the prejudice said
to have been caused to him the |earned Judge of the High
Court resorted to an i ngenious device. He coined a
conversation between the detaining authority and the detenu
on the subject of their rival contentions in this case. That
i magi nary conversation may be reproduced, at |east for the
merit of its novelty:

"(The detaining authority and the detenu cone face

to face.)
Detai ning authority: (After reading out Ground No.
1 to the detenu) : You had nade that objectionable

speech.
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Det enu: Sir, you seemto have been wongly informed. | did

not deliver any speech, provocative or otherw se,
in a Shaheedi Conference at any such tine, date or
pl ace known as 'Ni hang Chhowni’ at Baba Bakal
District Anritsar, before a Sikh gathering of
2000/ 2200, as read out by you from ground No. 1.

Detaining authority: (Being cock-sure of its facts, takes

out the CI.D. report and puts it in the hands of
the detenu.): Go through this C1.D report
carefully, as ground No. 1 is based on that
report.

Det enu: Sir, this report does not refer to any speech

being nade by ne. in a Shaheedi Conference at a
given time, on a given date, at a given place, at
Baba Bakal a and before a Sikh gathering nunbering
2000/ 2200.

Detaining authority: ~ (Taking 'back the report from the

det enu’ s hand and subjecting it to a close
scrutiny, says sonewhat wyly): Yes, you are
right. The vital data which finds a nention in
ground No. 1 is missing from the supporting
materail. (‘Regaining quickly his repose, the
detai ning authority continues): Never mnd if the
given vital facts are mssing fromthe supporting
material. The supporting material at |east reveals
that you did utter the objectionable words
sonewhere, sonetine, on some date and before sone
per sons.

Det enu: Sir, but that was not the speech on which you were

going to act. . You were going to take action
agai nst nme on the basis of the speech nentioned in
Ground No. 1.

Detaining authority: Very well. (So saying, the detaining

57

authority orders the detention of the detenu on
two grounds by addi ng one nmore ground on the basis
of another speech. The detaining authority serves
the order of detention upon the detenu, containing
two grounds of detention. Sinultaneously, the
detaining authority supplies the supporting
material to the detenu.")

We nust nention in order to put the record straight and

in fairness to the |learned Judge, that he has narrated this
conversation in a manner which is slightly differentin so

far

as the form but not the substance; is concerned. He has

narrated the conversation in a running form W have
reproduced it like a dialogue in a play, wthout adding
anything of our own. Indeed, we have taken care not to make

any

changes at all in the fictional conversation inagined by

the | earned Judge because, the questions and answers which
suggested thenselves to him are, in a sense, the heart of
the matter and, in any case, constitute the essence of his
j udgrent .

Wth respect to the |earned Judge, the basic error of

his judgnent lies in an easy, unexam ned assunption which he

has

nade on a significant aspect of the matter. The detenu

rem nded the detaining authority that the C.1.D. report did

not

refer to any speech made by him "in a Shaheed

Conference at a given time, on a given date, at a given
pl ace at Baba Bakala and before a Sikh gathering nunbering
2000/ 2200". The detaining authority could have not possibly
replied to that question by saying nmerely that the detenu

was

right. The detenu was right only formally or

technically. That is because, the C.1.D. report was supplied
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to him along with the grounds of detention with the express
stipulation that it forned "the base of the grounds of
detention". The grounds nmention every one of the details
whi ch need have been nentioned. The C.1.D. report was
furnished to the detenu as form ng the source of information
leading to the conclusion that he had nmade a speech which
necessitated his detention in the interests of public order
In the circunstances, the grounds and the material furnished
to the detenu have to be read together as is the material in
the form of the C 1.D report was a continuation of the
grounds of detention.

The unqualified reply given by the detaining authority
to the detenu, as imagined by the |earned Judge, betrays
considerable unfam liarity with the true |egal position of
the part on the detaining authority. Not only that, but it
shows that the detaining authority forgot that the
particulars and the grounds wer e expressed to be
interlinked, the former being the base of the latter. The
det ai ni ng ‘aut hority shoul d have explained to the detenu that
though the particulars supplied to himdid not nention those
various details, the particulars were supplied to him al ong
with the grounds, that it was expressly clarified
cont enmpor aneously that they related to the facts stated in
the grounds, that the two had to be read together and that
the grounds contai ned the necessary facts with full details.
The di al ogue shoul d

58

have ended there and the curtain rung down.  |Indeed, the
di al ogue, though <carefully inprovised by the |earned Judge,
assunes what is to be decided, namely, whether the

particulars furnished to the detenu suffer from the
infirmty alleged.

Nevertheless, we wll examn ne i ndependently the
argunent of the respondent that ~he could not mmke an
ef fective representation against the order of detention
because the material supplied to him that is to say, the
C.1.D. report of the speech alleged to have been nmade by him
at the Shaheedi Conference, did not <contain the materia
particulars which formed an inportant constituent of the
grounds served upon him His grievance is that the CI.D.
report of his speech does not nention that: (1) the
Conference was held on July 8, 1983; (2) it was held at
Ni hang Chhowani; (3) it was held between the hours of 11
AM and 4.45 P.M (4) it was a "Shaheedi Conference"; (5)
there was a gathering of 2000 to 2200 ~persons at the
Conference; and that, (6) the speech made by himreferred to
an encounter at Baba Bakal a and Tarn Tar an.

Article 22 (5) of the Constitution, around which the
argunent or the respondent revol ves, reads thus:

"When any person is detained in pursuance of an
order made under any law providing for preventive
detention, the authority making the order shall, as
soon as may be, conmmunicate to such person the grounds
on which the order has been nade and shall afford him
the earliest opportunity of mmking a representation
agai nst the order."

This Article has come up for consideration before this
Court in a large number of cases. One of the earliest
judgments of this Court on the interpretation of this
Article is reported in Dr. Ram krishna Bhardwaj v. The State
of Delhi,(1) in which Patanjali Sastri, C. J. observed that
under Article 22 (5) of the Constitution, the detenu has the
right to be furnished with particulars of the grounds of his
detenti on, "suf ficient to enabl e him to make a
representati on which, on being considered, may give relief
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to hini.

Khudiram Das v. The State of Wst Bengal, 2 is a
j udgrment of a four Judge-Bench of this Court in a case which
arose under the Min-
59
tenance of Internal Security Act, 1971. One of us, Bhagwati,
J., who spoke for the Court, surveyed the decisions bearing
on the question of the obligation of the detaining authority
and expl ained the nature of that obligation thus:

"The basic facts and mat eri al particul ars,
therefore, which are the foundation of the order of
detention, will also be covered by ’grounds’ within the
contenplation of article 22 (5) and section 8 and are
required to be communicated to the detenu unless their
di scl osure is considered by the authority to be agai nst
the public interest. This has always been the view
consistently ~taken by this Court in a series of

decisions. "
In Mohammad Yousuf Rather” v. The State of Jamu &
Kashm r, (1) Chi nnappa Raddy, J., in a concurring judgnent,

dealt with the inplications of Article 22 (5) of the
Constitution thus:

"The extent and the content of Article 22 (5) have
been the subject matter of repeated pronouncenents by
this Court (Vide State of Bonbay v. Atmaram (2), Dr.
Rankri shna Bhardwaj v. State of Del hi. (1) Shibbanla
Saxena v. State of Utar Pradesh (3) Dwarkadas Bhatia
v. State of Jammu & Kashmir (4). The interpretation of
Article 22, consistently adopted by this  Court, is,
perhaps, one of the outstanding contributions of the
Court in the cause of Human Ri ghts. The |law is now wel |
settled that a detenu has two rights under Article 22
(5) of the Constitution . (1) To be-inforned, as soon
as may be, of the grounds on which the order of
detention is based, that is, the grounds which led to
the subjective satisfaction of the detaining authority
and (2) to be afforded the earliest opportunity of
nmaki ng a representati on against the order of detention
that is, to be furnished with sufficient particulars to
enable him to nake a representation which on being
consi dered may obtain relief to him™"

In Khudiram Das v. The State of West Bengal,(2) it was
observed that these two safeguards "are the barest m ni mum
whi ch must be
60
observed before an executive authority can be permitted to
preventively detain a person and thereby drown his right of
personal liberty in the nane of public good (and socia
security".

The question which we have to consider in the 1ight of
these decisions is whether sufficient particulars- of the
first ground of detention were furnished to the respondent
SO as to enable him to exerci se effectively hi s
constitutional right of naking a representation agai nst the
order of detention. The obligation which rests on the
detaining authority in this behalf adnmts no exception and
its rigour cannot be relaxed under any circunstances.

Havi ng given our anxi ous consideration to this
guestion, it seens to us inpossible to accept the view of
the Hgh Court that sufficient particulars of the first
ground of detention where not furnished to the detenu so as
to enable himto nmke an effective representation to the
detaining authority, that is to say, a representation which
on being accepted may give relief to him This is not a case
in which the ground of detention contains a bare or bald
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statenent of the conclusion to which the detaining authority
had cone, nanely, that it was necessary to pass the order of
detention in order to prevent the detenu fromacting in a
manner prejudicial to the interests of public order. The
first ground of detention wth which we are concerned in
this appeal, nmentions each and every one of the materia
particulars which the respondent was entitled to know in
order to be able to nake a full and effective representation
agai nst the order of detention. That ground nmentions the
pl ace, date and time of the alleged neeting. describes the
occasion on which the neeting was held, that is, the
' Shaheedi Conference’. It nentions the approximate numnber of
persons who were present at the neeting. Finally, it
nentions with particularity the various statenents nade by
the respondent in his speech. These particulars nentioned in
the grounds of detention conprise the entire ganut of facts
which it was necessary for the respondent to know in order
to make a well-inforned representation. The inadequacies
fromwhich the supplementary particulars furnished to the
respondent along with ground No. 1 suffer, cannot affect
that position because, they do not introduce any obscurity
inthe facts stated in that  ground or detract from the
substance of the allegations nmentioned in that ground. The
argunent of the respondent that he <could not make an
effective representation in behalf of ground No. 1 because
of the inadequacy of  data in the particulars supplied to
him has therefore to be rejected.

However, we are somewhat surprised that in a matter of
this nature,
61
the detaining authority should have adopted a  sonewhat
casual and uni nagi native approach to his task. W asked the
| earned Attorney General to produce before us the origina
version of the C1.D. report of which an extract was
supplied to the respondent by way of particulars. The
original version contains alnost every one of the materia
details pertaining to the neeting which are nentioned in
ground No. 1 The detaining authority needl essly applied his
sci ssors excising the data which nentioned the date, the
pl ace, the tinme and the occasion of the neeting. It is this
lack of thoughtful ness on the part of the detaining
aut hority which furnished to the respondent the senbl ance of
an argunent. This Court has observed in numerous cases that,
whil e passing orders of detention, great care nust  be
brought to bear on their task by the detaining authorities.
Preventive detention is a necessary evil but essentially an

evil. Therefore, deprivation of personal liberty, if at all
has to be on the strict ternms of the Constitution. Nothing
less. W will utter the of given warning yet once nore in
the hope that the voice of reason will be heard.

Shri Hardev Singh contended, in the alternative, that
the order of detention suffers froma total non-application
of mind because, that order could not have been passed on
the basis of the C1.D. report which does not refer to any
of the facts which are mentioned in the order of detention
It is wundoubtedly true that the case of the appellants is
that the order of detention is founded upon the report of
the C.1.D., relating to the speech nmade by the respondent at
the Shaheedi Conference. But the argunment of the |[earned
counsel overlooks that what was furnished to the respondent
was an extract from the C1.D. report and not the whol e of
it. However, that has not caused any prejudice to the
respondent since the grounds and the particulars were served
upon him simltaneously and ground No. 1 nmentions every
concei vabl e detail which it was necessary to nention in
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order to enable the respondent to nmake a pr oper
representati on against the order of detention. Evidently,
the detaining authority had before it the whole of the
CI.D report on the basis of which it passed the order of
detention. What was omitted fromthe extract furnished to
the respondent was incorporated in ground No. 1. It is
therefore not possible to accept the argunment that the order
of detention is bad because the detaining authority did not
apply its mnd to the question as to whether there was
material on the basis of which the respondent could be
det ai ned.

It was further argued by the |earned counsel that the
detaining authority should have disclosed the evidence on
the basis of which
62
the order of detention was passed because, in the absence of
know edge of such-evidence, the respondent could not have
made an effective representation against the order of
detention, There is no substance in this contention. It is
not the ‘law that” the evidence gathered by the detaining
aut hority against the detenu nust also be furnished to him

In Beni Madhob Shaw v. The State of West Bengal, (1) it
was argued on behalf ~ of the detenu that the details of the
activities attributed tohimwere not disclosed to him as a
result of which hi's right to nmke a representation to the
CGovernment was seriously prejudiced. It was held by this
Court that since the activities formng the grounds of
detention were disclosed to the detenu in clear terns and
since such disclosure furni shed adequate information to the
detenu to enable him to make an effective representation
agai nst his detention, the non-disclosure of sources of
information or the exact words of the information which
formed the foundation of the order of detention could not be
conpl ai ned of.

In Her Jas Dev Singh v. State of Punjab,(2) it was held
that the concl usi ons drawn from the available facts
constitute "the grounds ' and that the ground /'nust be
supplied to the detenu. The Court observed that the detenu
is not entitled to know the evidence nor the source of the
i nformati on: What rmust be furnished to himare the grounds
of detention and the particulars which would enable himto
make out a case, if he <can, for the consideration of the
detai ning authority.

In Vakil Singh v. State of Jammu and Kashmr, (3) it
was held that since the basic facts, as distinguished from
factual details were incorporated in the material which was
supplied to the detenu, nothing nore was required to be
intimated to himin order to enable himto make an effective
representation.

These cases show that the detenu is not entitled to be
i nformed of the source of information received against him
or the evidence which may have been collected against him
as, for exanple, the evidence corroborating that the report
of the C.1.D. is true and correct. Hs right is to receive
every material particular wthout which a full and
63
ef fective representation cannot be nmade. If the order of
detention refers to or relies upon any docunent, statenent
or other material, copies thereof have, of course, to be
supplied to the detenu as held by this Court in Ichhu Devi
Choraria v. Union of India.(1) That question does not arise
here since no such thing is referred to or relied upon in
the first ground of detention. Indeed the furnishing of the
CI.D. report, of which a truncated extract was furnished to
the respondent, was a superfluous exercise in the light of
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the facts of the instant case.

Shri Hardev Singh relied upon the follow ng passage in
the judgnent in Khudiram in support of his contention that
the entire material which was before the detaining
authority, including the evidence gathered by him nust be
furnished to the detenu:

"But if the grounds of detention are not
comuni cated to him how can he make an effective

representation ?  The opportunity of maki ng a

representation would be render ed illusory. The
conmuni cati on of the grounds of det ention is,
therefore, also intended to sub serve the purpose of
enabl i ng the detenu to nmake an ef fective
representation. |If this be the true reason for

providing that the grounds on which the order of
detention is nmade shoul d be comunicated to the detenu
it is obvious that~ the 'grounds’ nean all the basic
facts and materials which have been taken into account
by the detaining authority in making the order of
detention and on which, therefore, the order of
detentionis based."

These observations ~cannot be construed as meani ng that
the evidence which was collected by the detaining authority
must also be furnished to the detenu. As the very sane
par agraph of the judgment at page 839 of the report shows,
what was meant was that the basic facts ‘and the nateria
particulars which form the foundation of - the order of
detention nust be furnished to the detenu  since, in the
true sense, they form part of the grounds of detention and
wi t hout being apprised of the  same, the detenu cannot
possi bly make an effective representation

Shri Hardev Singh found serious fault “with the fact
that in answer to the wit petition filed by the respondent
inthe Hi gh Court, the counter-affidavit was sworn by Shri
K. C. Mahaj an, Deputy Secretary in the Home Departnent of the
CGover nment of Punjab, and
64
not by the District Mgistrate, Ludhiana, who had passed the
order of detention. W are not prepared to dismiss this
subm ssion as of no rel evance or inportance. In natters of a
routine nature, if indeed there are any matters of a routine
nature in the field of detention, a counter-affidavit may be
sworn by a person who derives his knowl edge fromthe record
of the case. However, 1in sensitive natters of the present
nature, the detaining authority ought to file his own
affidavit in answer to the wit petition and place the
rel evant fats before the Court which the  Court is
legitimately entitled to know.

In Shaik Hanif v. State of Wst Bengal, the counter-
affidavit on behalf of the State of West Bengal was filed by
the Deputy Secretary (Hone), who verified the correctness of
the avernents in his affidavit on the basis of the facts
contained in the official records. The District Magistrate;
who passed the order of detention, did not file -his
affidavit and the expl anati on which he gave for not doing so
was found to be unsatisfactory. Following an earlier
judgrment in Naranjan Singh v. State of Madhya Pradesh, it
was held by this Court that, in answer to a Rule issued in a
habeas corpus petition, it is incunbent upon the State to
satisfy the Court that the detention of the petitioner is
legal and is in conformty not only wth the mandatory
provi sions of the Act under which the order of detention is
passed but is also in accord with the requirements inplicit
in Article 22(5) of the Constitution. Sarkaria, Jobserved on
behal f of the Court:
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"Since the Court is precluded from testing the
subj ective satisfaction of the detaining authority by
obj ective standards, it is all the nore desirable that
in response to the Rule Nisi, the counter-affidavit on
behal f of the State should be sworn to by the District
Magi strate or the authority on whose subjective
satisfaction the detention order under s.3 was passed.
If for sufficient reason shown to the satisfaction of
the Court, the affidavit of the person who passed the
order of detention under section 3 cannot be furnished,
the counter affidavit should be sworn by some
responsi ble officer who personally dealt wth or
processed the case in the Governnent Secretariat or
submitted it to the Mnister or other Oficer duly
aut hori sed under the rules of business framed by the
CGovernor under Article 166 of the Constitution to pass
orders on behal f of the Governnent in such matters."

65

After review ng certain other decisions, the Court held
that the " failureto furnish the counter-affidavit of the
District Magistrate who had passed the order of detention
was an inpropriety though in nost of the cases it nay not be
of much consequence, especially if there was no allegation
of mala fides against the detaining authority. 1In the
result, the absence of the affidavit of the District
Magi strate was held not to vitiate the order of detention

In this case too, there are no allegations of nala
fides against the District Magistrate and so, his failure to
file a counter-affidavit will not~ vitiate the order of
detention. W cannot, however, leave this “subject w thout
enphasi sing once again the -inportance of the ‘detaining
authority filing his own affidavit in-cases of the present
nature. There are degrees of inpropriety and the |ine which
divides grave inpropriety from illegality is too thin to
draw and even nore so to judge. Conceivably, there can be
cases in which such inpropriety arising out of the failure
of the detaining authority in filing his ow affidavit may
vitiate the order of detention

Finally, Shri Hardev Singh has contended that the
respondent was wunable to give proper —instructions'to his
counsel when the matter was heard by the Advisory Board.
Counsel says that the respondent was transferred from pl ace
to place and ultimately. he was produced before the Advisory
Board an hour or so before the commencenent of proceedings
before the Board. That left no time for himto instruct his
counsel . W do not see any substance in this grievance. The
respondent was represented by an advocate before the
Advi sory Board. The |earned advocate argued the case of the
respondent along wth the cases of two other detenus. It
does not appear that any grievance was nade by hi mthat he
was not able to obtain instructions fromthe respondent so
as to be able to represent his case effectively before the
Advi sory Board.

For these reasons, we allow the appeal and set aside
the judgnent of the H gh Court. As desired by counsel for
the respondent, we remand the matter to the Hi gh Court for
di sposal of the renmining contentions raised by the
respondent in his Wit Petition

W would like to take this opportunity to point out
that serious difficulties arise on account of the practice
i ncreasingly adopted by the H gh Courts, of pronouncing the
final order without a reasoned judgnent. It is desirable
that the final order which the Hi gh Court intends to pass
shoul d not be announced until a reasoned judgnent
65




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 13

is ready for pronouncenent. Suppose, for exanple, that a
final order wthout a reasoned judgment is announced by the
H gh Court that a house shall be denolished, or that the
custody of a child shall be handed over to one parent as
against the order, or that a person accused of a serious
charge is acquitted, or that a statute is unconstitutiona
or, as in the instant case, that a detenu be rel eased from
detention. |If the object of passing such orders is to ensure
speedy conpliance with them that object is nore often
defeated by the aggrieved party filing a special |eave
petition in this Court against the order passed by the High
Court. That places this Court in a predicanent because,
wi thout the benefit of ‘the reasoning of the H gh Court, it
is difficult for this Court to allowthe bare order to be
i mpl enented. The result inevitably is that the operation of
the order passed by the H-gh Court has to be stayed pendi ng
delivery of the reasoned judgnent.

It may be thought that such orders are passed by this
Court and therefore there is no reason why the High Courts

should ~not~ do the sane. W would |ike to point out
respectfully that the orders passed by this Court are fina
and no appeal lies against them The Supreme Court is the

final Court in the hierarchy of our courts. Besides, orders
without a reasoned judgnent are passed by this Court very
rarely, under exceptional circunstances. Orders passed by
the Hgh Court are subject to the appellate jurisdiction of
this Court under Article 136 of the Constitution and ot her
provi sions of the' concerned statutes. We thought it

necessary to nmake these observations in order that a

practice which is not very desirable and which achi eves no

useful purpose may not grow out of its present infancy.

S R Appeal allowed and
Case renmanded to
the Hi gh Court
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