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ACT:

Indian Income-tax Act, 1922, ss. 2(11) —and 23A-Accounting
year of conpany endi ng on Septenber 30, every year--Conpany
a partner in a firmAccounting periods of firmfor 1951-52
AY. endi ng on Novenber 30, 1950 and Mar ch 31,
1951- - Conpany’s annual general neeting held on My 17,
1951- - Conpany’ s share of income from partnership whether to
be included in its incone for 1951-52 A Y. for purpose of s.
23A

HEADNOTE

The assesee--a public limted conpany, entered into a
partnership on April 20, 1950 with another firm and thus
had two sources of incone, (i) from it,,, own business and
(2) from the shares of the partnership business. The
I ncome-tax O ficer included the shares of profit ~of the
assessee fromthe partnership business up to Novenber 30,
1950 and wup to March 31, 1951 in the assessnent of the
assessment year 1951-52. The see objected, contending that
this income accrued after the accounting year of the
assessee which ended on September 30, 1950, and at its
general meeting held on May 17, 1951, the assessee coul d not
be expected to declare a dividend for the assessment year
1951-52 which related to the accounting year! ending on
Septenber 30, 1950 out of its profits that accrued during
subsequent accounting period. The Revenue nmaintained the
assessnment, which, on reference, the Hi gh Court answered in
favour of the assesse. In appeal, this Court.

HELD : The assessable inconme of the assessee included the
share of the assessee’s profits in the partnership for the
pur pose of application of s. 23A of the Inconme-tax Act,
1922 so far as the assessment year 1951-52 was concer ned.
Under s, 2(11) of the Act an assessee nmay have different
previous years in respect of different sources of incone and
under the scheme of the Act the income of the varying
previous years fromthe different sources should be | unped
together to arrive at the total inconme of the assessee. The
provisions of s. 2(11) of the Act nake it clear that, except
in cases where a previous year is determned by the
Department under cl. (b), the 'varying previous years rmust
all necessarily end with or within the financial years next
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preceding the assessment year. 1In the present case, the
previous year so far as the personal business of the
assessee was concerned, was the previous year ended on
Septenber 30, 1950, but with regard to the incone of the
partnership the previous year was the period bet ween
Novermber 30, 1950 and March 31, 1951 when the accounts of
the partnership were nade up and closed. The provisions of
s. 23(1) nust be construed in the context of s. 2(11) of the
Act and the expression’ previous year’ of the conmpany in s.
13A(1) Must be. interpreted as meaning two previous years
where the conpany carries on two different businesses wth
different sources of income for which there are separated
accounting periods. [736F-737 B

The annual general neeting of the assessee was hold on My
17, 1951 after the close of the accounting year of the firm
It is true that the actual profits of the assessee from its
partnershi p busi ness were ascertained after the close of the
accounting period i.e., March 31, 1951. But the

732

i ncome may accrue to an assessee Wwthout actual receipt of
the sane and if the assessee acquires a right to receive the
i ncomre, the income can be said to have accrued to hi mthough

it may be received |later on on its being ascertained. The
| egal position is that a liability " depending upon a
contingency is not a debt in praesenti or in futuro till the

contingency happens. /But if it is a debt the fact that the
amount has to be ascertained does not nake it any the less a
debt if the liability is certain and what remains is only a
quantification. of  the amunt  :~ Debitum in_praesenti
Sol vendumin futuro. [737 E-H

Comm ssioner of Inland Revenue v. Gardner Mowuntain & D
Anbrunenil Ltd. 29 T.C. 69, applied.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : G vil Appeal No. 17 of 1967.
Appeal by special |eave fromthe judgnment and order  dated
Septenber 18, 1962 of the Bonbay High Court in- |Incone-tax
Ref erence No. 34 of 1961

C. K. Daphtary, Attorney-Ceneral, T. A Ranachandran and
R N. Sacht hey, for the appellant.

Radhey Lal Aggarwal, Bishanbar Lal and H. K Puri, for the
respondent.

The Judgnent of the Court was delivered by

Ramaswami , J. This appeal is brought, by special |eave, on
behal f of the Comm ssioner of |ncone-tax against t he
judgrment of the Bombay Hi gh Court dated Septenber 18, . 1962
in Income Tax Reference No. 34 of 1961 whereby the /High
Court held that the order passed against the respondent,
hereinafter referred to as the ’'assessee’ under s: - 23A of
the Indian Income Tax Act, 1922 (hereinafter referred to as
the "Act") was not justified and valid for the assessnent
year 1951-52.

The assessee is a public, limted conpany registered under
the Indian Companies Act. |Its share capital consists of
50, 000 shares subscribed and paid up. Qut of these shares,
47,493 are held by Shree Raghunath |nvestnent Trust Ltd., a
conpany i ncorporated as a private conpany under the |laws of
Jammu and Kashmir (hereinafter referred to as "The Jammu
Co.") and having its registered office there. Qut of the
remai ning 2,507 shares, 2,500 shares were held by another
private limted conpany incorporated in India and having its
registered office in New Delhi and the remaining 7 shares
were held by seven individuals. The shares of the assessee
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are not quoted on the Stock Exchange any where in India.
There is nothing, however, in its Menorandum and Articles of
Associ ation placing any restriction on the free transfer of
its shares. The assessee entered

733
into a partnership on April 20, 1950 with a firmcalled ' The
India Steel Syndicate’. There was a reconstitution of this

firm on Decenber 1, 1950. The shares of profit of the
assessee fromthis firm (which was regi stered under s. 26-A
of the Act) as up to Novenmber 30, 1950 and upto March 31
1951 totalling Rs. 70,895/- were included in the assessnent
of the assessee for the assessnent year 1951-52.
During the assessnent years 1950-51 and 1951-52, for which
the previous years ended on Septenber 30, 1949 and
Septenber 30, 1950, the, Incone Tax Officer deternmned the
assessabl e i ncone of t he assessee at Rs. 60,350 and Rs.
93,884 respectively. After deduction of the taxes payable,
t he balance was Rs. 35,834 in the first year and Rs, 53,103
in the second year. As the assessee had not declared any
di vidend ‘atits Annual General Meetings during either of the
aforesaid two years or within six nonths thereafter, the
Income Tax O ficer issued notices to the assessee to show
cause why an ’'order under s. 23-A(1) of the Act should not
be passed for the two years. The " assessee, however,
contended that s. /23-A was not applicable.inasmuch as the
public were substantially interested within the neaning of
the Explanation appended to, the third proviso to s. 23-
ACl). Overruling  this contention the Income . Tax O ficer
made an order under 's. 23-A against the assessee in respect
of the wundistributed profits for the said two years.
Agai nst these orders the assessee appealed to the Appellate
Assi stant Conm ssioner. A further ground was taken in the
appeal that the order under s. 23-A was unwarranted so far
as assessnent year 1950-51 was concerned i nasmuch 'as the
assessabl e profits included a sumof Rs. 70,895/- being the
share of the assessee’s incone which arose in its
partnership with the Indian Steel Syndicate as up to
Novenber 30, 1950 and March 31, 1951, and that the incone
accrued after the accounting year of the assessee’ which
ended on Septenmber 30, 1950. The - Appel late Assi stant
Conmi ssioner dismssed the appeals —and his order was
affirmed by the Appellate Tribunal on June 28, 1959 for both
the assessnent years. At the instance of the assessee the
Appel l ate Tribunal stated a case to the; Hi gh Court under s.
66 (1 ) of the Act on the follow ng question of law
"Whet her the order passed against the assessee
for assessment years 1950-51 and 1951-52 under
section 13-A are justified and valid ?"
By its judgnent dated Septenber 18, 1962, the Hi gh Court an-
swered the question in so far as it pertained to assessnent
year 1950-51 in the affirmative and in so far as it
pertained to assessnent year 1951-52 in the negative and
agai nst the appell ant.
L3 Sup. Cl1/68-3
734
Section 23-A of the Act, as it stood before its amendnent by
the Finance Act, 1955 was to the follow ng effect
"23-A.  Power to assess individual nenbers of
certain conpanies.-(1) Wiere the Incone-tax
Oficer is satisfied that in respect of any
previ ous year the profits and gai ns
di stributed as dividends by any conpany up to
the end of the sixth nonth after its accounts
for that previous year are laid before the
conpany in general nmeeting are | ess than sixty
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735

per cent of the assessable income of the
conpany of that previous year, as reduced by
the anmpunt of incone-tax and super-tax payable
by the conpany in respect thereof he shall

unless he is satisfied that having regard to
| osses incurred by the conpany in earlier
years or to the smallness of the profit nmade,
the paynent of a dividend or a larger dividend
than that declared woul d be unreasonabl e, make
with the previous approval of the Inspecting
Assi stant Conmi ssioner an order in witing
t hat the undi stributed portion of the
assessable inconme of the conpany of that
previous year as computed for i ncome-t ax
pur poses and reduced by the amount of income-
tax and super-tax payable by the conpany in
respect thereof shall be deenmed to have been

di-stri buted as di vi dends anongst the
sharehol ders as at the date of the genera
neeti ng af oresai d, and t her eupon t he
proportionate share t her eof of each
sharehol der shall be included in the tota

i ncome of such sharehol der for the purpose of
assessing his total inconme :

Provided that when the reserves representing
accunulations of past profits which have not
been the subject of an-order under this sub-
section exceed the paid up capital of the
conpany . together with any |oan capital which
is the property of the shareholders, or the
actual cost of the fixed assets of the conpany
whi chever of these is greater,  this " section
shall apply as if instead of the words ' 'sixty
per cent’ the words one hundred per cent’ were
substituted :

Provi ded further that no order under this sub-
section shall be made where the conpany has
di stributed not less than fifty-five per cent
of the assessable income of the ~conpany as
reduced by the amount of inconme-tax and super -
tax payable by the conpany in respect thereof,
unl ess the conpany, on receipt of a notice
from the Income-tax O ficer that he proposes
to make

such an order, fails to make within three
nont hs of the receipt of such notice a further
distribution of its profits and gains so that
the total distribution nade is not |ess /than
sixty per cent of the assessable incone of the
conpany of the previous year concerned as re-
duced by the anpbunt of incone-tax and ' super-
tax payabl e by the conpany in respect thereof

Provided further that this sub-section shal
not apply to any conpany in which the public
are substantially i nterested or to a
subsi diary conpany of such a conpany if the
whol e of the share capital of such subsidiary
conpany is held by the parent conpany or by
the nom nees thereof........................
Section 2(11) of the Act states

" 2. In this Act, unless there is anything
repugnant in the subject or context, -

(11)’ previ ous year’ neans-
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(i) in respect of any separate source of
i ncomre, profits

and gai ns-

(a) the twelve nonths ending on the 31st day
of

March next preceding the year for which the
assessnent is to be made, or, if the accounts
of the assessee have been made up to a date
within the said twelve nmonths in respect of a
year ending on any date other than the said
31st day of March, then, at the option of the
assessee, the year ending on the date to which
hi s accounts have been so nade up
Provi ded that where in respect of a particular
source of incone, profits and gains an
assessee has, once been assessed, or where in
respect of a businness, profession or vocation
newly set up an assessee has exercised the
option under sub-clause (c), he shall not, in
respect of that source or, as the case nmay be,
busi ness, profession or vocation, exercise the
option given by this sub-clause so as to vary
the neaning of the expression ’previous year
as then applicable to him except wth the
consent ~of the Incone-tax Oficer and upon
such conditions as the Incone-tax O ficer may
think fit to inpose; or
(ii)  in respect of the share of the incone.
profits .and gains of a firmwhere the assessee
is a partner in-the firmand the firm has been
assessed as such, the
736
period as determ ned for the assessment of the
i ncome, profits and gains of the firm?"
On behal f of the appellant the Attorney-Ceneral put forward
the argument that the H gh Court was in error in  holding
that the sumof Rs.70,895 which was the assessee’s share of
income in its partnership with the Indian Steel ~“Syndicate
shoul d be left out of consideration so far as the assessnent
year 1951-52 was concerned. It was pointed-out that the
assessee had two different sources of incone: (1) from its
own business, and (2) fromthe share of the partnership
busi ness with the Indian Steel Syndicate and that under s. 2
(1 1) of the Act the assessee nmust be deened to have two
previous years wth regard to two different -sources of
income. It was therefore argued that the High Court was in
error in holding that the incone fromthe partnership could
not be, included in the assessnent incone of ‘the assessee
for the assessnment year 1951-52. On behalf of the assessee
the, contrary view point was put forward by M. Radhey Lal
Aggar wal . It was submitted that the sum of Rs.. 70,895
related to the share of the profits of the assessee firom out
of the partnership for the period between Novenber 30, = 1950
to March 31, 1951 and this period was after the accounting
year of the assessee which ended on Septenber 30, 1950. It
was contended that at its general nmeeting held on WMy 17,
1951 the assessee could not be expected to declare a
di vidend for the assessnment year 1951-52 which related to
the accounting year ending on Septenber 30, 1950 out of its
profits that accrued during the subsequent accounti ng

peri od. In our opinion, the argunent put forward by the
Attorney-General on behalf of the appellant is well-founded
and must be accepted as correct. It is true that the

assessee had prepared a bal ance sheet on the basis that its
accounting year ended on Septenmber 30, 1950. It is,
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however. admtted that the assessee had two sources of
income: 1) fromits own business, and (2) fromthe share of
the partnership business with Indian Steel Syndicate. Under
s. 2(1l') of the Act an assessee may have different previous
years in respect of different sources of income and under
the scheme of the Act the incone of the varying previous
years fromthe different sources should be |unped together
to arrive at the total incone of the assessee. The
provisions of s. 2(11) of the Act nake it clear that, except
in cases where a previous year is determned by the
Department under cl. (b), the varying previous years nmnust
all necessarily end with or within the financial year next
preceding the assessment year. 1In the present case, the
previous year so far as the personal business of the
assessee was concerned, was the previous year ended on
Septenber 30, 1950, but with regard to the incone of the
partnership the previous year was

737

the period, -between Novenber 30, 1950 and March 31, 1951
when the —accounts of the partnership were nmde up and
closed., In our opinion, the provisions of s. 23A(l) nust
be, construed in the context of s. 2(11) of the Act and the,
expression ’'previous year’' of the conpany in s. 23A(l) nust
be interpreted as  neaning two previous. years where the
conpany carries on two different businesses wth t wo
different sources of income for which there are separate
accounting periods. It follows therefore in the present
case that the Incone Tax Officer was right in holding that
the assessabl e incone of the conpany included the, share of
the assessee’s profits.in its partnership with the Indian
Steel Syndicate for the purpose of application of . s. 23A of
the Act so far as the assessment year 1951-52 was concerend.
The argunent was, however, stressed on behalf of the res-
pondent that in any event the share of the profit of ’'the
assessee fromthe partnership business for the period from
Cctober 1, 1950 to March 31, 1951 was not known to the
assessee before its annual general neeting on May 17, 1951

It was pointed out that for the first time the |ncone Tax
Oficer was intimated on August 11 . 1953 that the share of
the profit of the assessee in the partnership was to the
extent of Rs. 70,895 and should be included in its
assessnment. After receipt of the intimation the Inconme  Tax
Oficer rectified the original assessnent nade on February
29, 1952 and included the said amount of Rs. 70,895. In-our
opi nion, there is no warrant for the argunent put forward on
behal f of the respondent. It is conceded in this case that
the annual general neeting of the assessee was held on My
17, 1951 after the close of the accounting year of. the

Indian Steel Syndicate. It is true that the actual profits
of the assessee from its partnership busi ness wer e
ascertained after the close of the accounting period, i.e.,

March 31, 1951. It is, however, well-established that the
income may accrue to an assessee w thout actual receipt of
the same and if the assesse acquires a right to receive the
i ncomre, the income can be said to have accrued to hi mthough

it may be received later on on its being ascertained. The
legal position is that a liability depending upon a
contingency is not a debt in praesenti or in futuro till the

contingency happens. But if it is a debt the fact that the
amount has to be ascertained does not nake it any the less a
debt if the liability is certain and what remains is only a
quantification of the amunt : debitum in praesenti,
sol vendum in futuro. Reference may be nmade in this
connection to the decision in Conmissioners of Inland
Revenue v. Gardner Muuntain & D Anbrunenil, Ltd.(1) The
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assessee in that case carried on the business of under-
witing agents, and entered into agree-
(1) 29 T.C 69.
738
ments with certain underwiters at Lloyds under which it was
,entitled to receive as remuneration for its services in
conducting the agency, commissions on the net profits of
each vyear’'s wunderwiting. The agreenments provided that
"accounts should be kept for the period ending 31st Decenber
in each year and that each such account shall be made up and
bal anced at the end of the second clear year from the
expiration of the period or year to which it relates and the
amount then remaining to the credit of the account shall be
taken to represent the ampunt of the net profit of the
period or vyear to which it relates and the conmi ssion
payable to the conpany -shall be calculated and pai d
thereon.” The accounts for the underwiting done in the
cal endar y‘ear 1936 were nade up at the end of 1938 and the
guesti on /that arose was whet her the assessee was liable to
addi ti onal —assessment in respect of the commssion on
underwiters’ —profits fromthe policies underwitten in
cal endar year 1936 in the year in which the policies were
underwritten or in the year when the accounts were thus made
up. The assessee contended that the contracts into which it
entered were executory contracts under which its services
were not conpleted or paid for, as regards conm ssion, unti
the conclusion of the relevant account; the profit in the
form of commi ssion was not ascertainable or earned, and did
not arise, until that tine andthe additional assessnent
whi ch was made in the year in which the policies were under-
witten should accordingly be discharged.” The Special Co-
nmi ssioners all owed the assessee’s contention and di scharged
the additional assessment. The decision of the Specia
Commi ssioners was confirmed on appeal by Macnaghten, J. in
the King s Bench Division of the H gh Court. The Court of
Appeal however reversed this decision and a further appea
was taken by the assessee to the House of Lords. The House
of Lords held that on the true construction’ of t he
agreenments, the comm ssions in question were earned by the
assessee in the year in which the policies wer e
underwritten, and must be brought into account accordingly
and confirmed the decision of the Court of Appeal. At page
96 of the Report Lord Wight observed
"I agree with the Court of Appeal in - thinking
that the necessary conclusion fromthat nust
be that the right to the comm ssion is treated
as a vested right which has accrued at the
time when the risk was underwitten. It has
then been earned, though the profits resulting
fromthe insurance cannot be then ascertained,

but in practice are not ascertained until the
end of two years beyond the dat e of
underwriting. "The right is vested, though

its valuation is postponed, and is not nerely
post poned but depends on all the contingencies
739

which are inevitable in any insurance risk,
| osses which nmay or may not happen, returns of

prem um premn uns to be arranged f or
addi tional risks, reinsurance, and the whole
cat al ogue of uncertain future factors. Al

t hese have to be brought into account
according to ordinary comercial practice and
under - st andi ng. But t he del ays and

difficulties which there
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may be in any particular case, however they
may af f ect

the profit do not affect the right for what it

eventual |y

proves to be worth."

Lord Sinpbnds al so stated at page 1 10 of the

Report as foll ows

"It is clear to ne that the commission is

wholly earned in year 1 in respect of the

profits of that year’s underwiting. |If so,

shoul d have thought that it was not arguable

that that comm ssion did not accrue for I|ncone

Tax purposes in that sane year, though it was

not ascertainable until later."
It is admitted in the present case that the Indian Stee
Syndi cate, closed the accounts of the partnership for the
first time for the first set of partners on November 30,
1950 and for the other set of partners on March 31, 1951 and
the assessee  as a partner was therefore entitled to the
share of the profits as on the |last day of the accounting
peri od of the partnership i.e., March 31, 1951
For these reasons we hold that the Incone Tax O ficer was
right in holding that the anpbunt of Rs. 70,895/- which was
the share of the assessee’s income fromits partnership with
I ndi an Steel Syndicate for the period ending March 31, 1951
shoul d be included in the assessable profits of the conpany
for the assessnent year 1951-52 and should be treated as
part of the distributable profits of the conmpany for the
purpose of s. 23-A (1) of the Act. In other words, the
order nade by the Incone Tax O ficer against the assessee
under s. 23-A of the Act for the assessnent year 1951-52
nmust be held to be justified and validand the question of
law referred by the Appellate Tribunal nust be answered
against the assessee and in favour of the Inconme Tax
Departnment for the year 1951-52-also.~ W accordingly set
asi de the judgnent of the Bonmbay Hi gh Court dated Septenber
18, 1962 so far as the assessnent 'year 1951-52 is concerned
and allow this appeal with costs.
Y. P.
Appeal al | owed.
740




