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G vil Appeal No. 4944 of 2001 is directed against the
judgnent of the Rajasthan H gh Court at Jodhpur dated 18th
January, 2000, in S.B. Sales Tax Revision No. 1165 of 1999
under Section 86(2) of the Rajasthan Sales Tax Act, 1994. The
said revision was directed agai nst the judgnent dated 9th
February, 1999, passed by the Rajasthan Tax Board, A ner,
all owi ng the appeal preferred by the respondent/assessee and
setting aside the decision of the District Level Screening
Conmittee taken on 19th March, 1998, rejecting the
assessee’s application for Eligibility Certificate under the Sales
Tax New | ncentive Schene for Industries, 1989.

The assessee, which is the respondent in the present
appeal , manufactures stainless steel sheets. Its origina
installed capacity was 1300 M T. per annumoprior to 16th
February, 1995. Subsequently, the assessee expanded its
production capacity to 1600 M T. per annum and achi-eved the
production of nore than 85% of the installed capacity between
16th February, 1995 and 16th June, 1996. According to the
materials on record, the production of the assessee between
April, 1994 to 15th February, 1995 was 1292.913 MT. and
during the year follow ng the date of expansion, the assessee
manufactured its own goods to the extent of 1447.489 MT. It
is the case of the assessee that apart from nmanufacturing its
own goods, the assessee had al so nmanufactured goods by
doing job work for others and the entire production, taking
i nto account the goods nmanufactured for its own purposes and
the job work, would anbunt to a total of 2193.76 MT. In
other words, if the job work undertaken by the assessee for
others is also taken into consideration, along with the
production for its own purposes, such production would
constitute an increase in the production to nmore than 25% of
the original installed capacity.

On 6th July, 1989, the Rajasthan Governnment, in exercise

of its powers conferred by Section 4(2) of the Rajasthan Sal es
Tax Act, 1954, notified the "Sales Tax New I ncentive Schene
for Industries, 1989" which exenpted the industrial units from
paynment of tax on the sale of goods manufactured by them
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within the State in the manner and to the extent and for the
period as covered by the notification. Cause 2(f) dealt with
expansi on of units and defined such expansion in the
follow ng terns: -

"2(f) Expansion means increase in the val ue of

fixed capital investnment by not |ess than 25% of the
net fixed assets of the existing project and
acconpani ed by an increase in the production to

the extent of at |east 25% of the origina

i censed/regi stered capacity.

Expl anati on: The benefits of Sales Tax

i ncentive for Expansion shall be admissible to the
eligible units only after they have achieved at |east
85% of their licensed/registered capacity before
expansi on. "

The assessee applied to the District Level Screening

Conmittee for grant of Eligibility Certificate under the

provi sions _of the said 1989 Incentive Scheme on account of
expansion of its installed capacity. The said Conmittee cane
to the conclusion that since the production by the assessee

had been rai sed during the period in question from 1292. 913
MT. to 1447.489 MT., it had utilized nore than 85% capacity,
but the production had not increased to the extent of 25% of
the licensed/registered capacity and accordingly rejected the
claimof the assessee. Agai nst the said decision of the District
Level Screening Conmittee, the assessee went before the

Raj ast han Tax Board by way of Appeal No.

798/ 98/ S. T./ Jodhpur, wherein it was contended that apart
fromthe production for its own purposes, the assessee had

al so undertaken "job work" and that the two taken together
woul d far exceed the required increase in the production to the
extent of at |east 25% of the licensed/regi stered capacity.
Accepting the subm ssions made on behal f of the

assessee that since the definition of the expression
"expansion" did not stipulate that the production had to be for
its own purposes, the Tax Board held that the assessee was
entitled to add the job work perforned to its own production
for its own purposes to qualify for the Eligibility Certificate
under the 1989 Incentive Schene.

The sane view was reiterated by the H gh Court in the

revision preferred by the Departnent.

The question that, therefore, falls for determnation in

this appeal is whether the job work perforned by the assessee
in addition to its production for its own purposes can be taken
into consideration for the purposes of clause 2(f) of the 1989
I ncentive Schenme, as had been held both by the Rajasthan Tax
Board and the Hi gh Court. Although, the Rajasthan Tax

Board was of the view that the job work performed by the
assessee woul d have to be added to the production capacity of
the assessee’s unit, there is no reasoning in support thereof.
The said | acuna has been addressed by the H gh Court by

hol ding that the expression used in the statute did not

i ndi cate that the nanufacture of goods for sale nust be by any
particul ar individual and that the entire production in order to
make the unit eligible for grant of benefit under the 1989

I ncentive Schenme must be on its own account and not by way

of doi ng job work. On such interpretation of clause 2(f) of the
1989 Incentive Schene, the Hi gh Court affirmed the finding of
the Rajasthan Tax Board and directed the District Leve
Screening Conmittee to issue necessary Eligibility Certificate
to the respondent - assessee.

VWile arriving at a conclusion that job work would al so
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have to be taken into consideration for grant of eligibility
certificate under C ause 2(f), both the Rajastan Tax Board and
the High Court onmitted to take into consideration the nature of
job work perforned by the respondent-assessee and whet her

the sanme woul d anpbunt to production as contenplated in the
sai d cl ause. Lear ned counsel appearing for the respondent-
assessee was al so unable to specify the nature of job work said
to have been undertaken by the respondent-assessee. Bot h

the Raj asthan Tax Board and the Hi gh Court | aboured under

the presunption that the job work performed by the
respondent - assessee i nvol ved manufacture of goods which

were simlar in nature to its own goods for sale. Such an
approach, in our view, was erroneous, since the very nature of
the incentive given under the aforesaid 1989 Incentive Schene
i nvol ves cal cul ation of “the actual production of the unit in
questi on. In the absence of any material to indicate the
nature of job work undertaken, it would be inproper to

proceed only on the basis of presunption

The Departnent’s appeal nust, therefore, succeed and is

al | owed and 't he judgnent of both the Rajasthan Tax Board

and the H gh Court dated 18th January, 2000 and 9th

February, 1999, respectively, are set aside.

There will, however, be no order as to costs.

Civil Appeal No. 4701 /2006
(Arising out of SLP/) No.2165/2003)

Leave granted.

The Civil Appeal arising out of S.L:P.(Cvil) No. 2165 of

2003 invol ves the sane question as in Cvil Appeal No. 4944 of
2001 and is directed against the judgnent of the Rajasthan

H gh Court at Jodhpur dated 14th August, 2002, in S. B

Sal es Tax Revision No. 457 of 2002 under Section 86(2) of the
Raj ast han Sal es Tax Act, 1994. The said revision was directed
agai nst the judgment dated 3rd October, 2001, passed by the
Raj ast han Tax Board, Ajner, allow ng the appeal preferred by
the respondent/assessee and setting aside the decision of the
District Level Screening Commttee taken on 7th August, 1999.
Relying on its decision in the Vishnu Metals’ case in'S. B.

Sal es Tax Revision No. 1165 of 1999, the H gh Court

di smissed the revisional application of the appellant in the

i nstant appeal as well.

As the issue involved is the same in both these appeals,

the decision in Civil Appeal No. 4944 of 2001 will govern this
appeal as well. Consequently, the Departnent’s appea
succeeds and the judgrment of both the Rajasthan Tax Board

and the H gh Court dated 14th August, 2002, and 3rd Cctober,
2001, respectively, are set aside.

There will be no order as to costs.




