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COLLECTOR OF CENTRAL EXCI SE, VADGODARA
DATE OF JUDGVENT: 21/ 07/ 1998
BENCH

SUJATA V. MANOHAR, K. VENKATASWAM

ACT:

HEADNOTE

JUDGVENT:
JUDGEMENT
K. VENKATASWAM , J.

These two appeals arise out of  a common order dated
5.7.94 of the Custons Excise & Gold (Control) Appellate
Tri bunal , New Del hi (‘hereinafter called "the Tribunal"). The
i ssues that arise out of the order of the Tribunal under
appeal are no longer res integra. The decision of this Court
in PSI Data Systenms Ltd. Vs. Collector of Central Excise
[1997 (89) E.L.T. 3 (S.C.)] settles the controversial issues
rai sed in these appeal s.

Briefly stated the facts are the follow ng : -

The appel | ant is engaged in the manufacture of
Conputers falling under Tariff ‘Item33-DD from May, 1982
when they got the necessary licence. Prior to May, 1982 the
appel l ant got the Computers nanufactured by (a) Ms Obit
El ectronics (for short "Obit’) by supplying raw materials
and also by supplying specifications and designs. The
conputers so manufactured by the appellant, as stated above,
as well as those manufactured by the appellant after May,
1982 were marketed by Ms Adprint Services Linited, baroda
(for short ’'Adprint’). At this stage, it is necessary to
make it clear that the Revenue seriously claimed all through
that DSI and Obit were the dummy units of the appell ant.
The Tribunal, as final fact finding authority, has held that
they ere not dummy units. However, the contention of the
appel l ant that Adprint is an independent concern, was not
accepted by the Tribunal and the Tribunal has given a clear
finding that Adprint is a dummy wunit of the appellant. W
proceed on the basis of these findings given by the
Tri bunal as they are binding on the parties.

The principal issues in controversy are: (a) whether
the Conputers manufactured and cleared by the DSI and O bit
are liable to be treated as the Conputers manufactured and
cleared by the appellant and, therefore, liable for excise
duty at the hands of the Appellant; (b) whether the val ue of
peri pheral devices and/or Conputer systens sold by Adprint
along with Conputers and includible in the assessabl e val ue
of the Conputer; and (c) whether the ampunt or val ue of the
service charges recovered by the appellant wunder service
contracts can be included in the assessable value of the
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Conputer. The other subsidiary issues are: (1) in the event
of this Court coming to the conclusion that the periphera
devices and the ampount of service charges are includible in
the assessable value of the Conputer, then what 1is the
correct anpbunt that would be liable to be so included and
(2) whether the penalty initially levied in a sumof Rs. 25
lacs and wultimately reduced by the Tribunal to Rs. 10 | acs,
is sustainable in the facts and circunmstances of the case.

The authorities, overruling the objections raised by
the appellant, held that the Conputers nanufactured by DS
and Orbit rust be deened to have been nanufactured by the
appel l ant and as such liable for excise duty. It was al so
held that the value of peripherals and systens software
supplied is includible in_ the value of the Conputers.
Li kewi se, the Revenue held that non-disclosure of the val ues
of service charges, peripherals and systens software
attracts levy of penalty. Accordingly the demand was raised
agai nst- the appellant in a sumof Rs. 3, 32, 96,010.58 and a
penalty of Rs. 25 |lacs was al so | evied. Before the Tribunal
the appellant got sone relief on duty part and penalty was
reduced fromRs. 25 lacs to Rs. 10 lacs.

The Tribunal, after analysing the facts, held that the
supply of raw material's al one does not make the appellant as
manuf acturer of the Conputers factually manufactured by DS
and Obit. However, the Tribunal was of the view that the
supply of specifications and designs was ‘actually at par
with the supply of specific designs of a tailor nmade item
and hence will constitute manufacture. On that basis, the
Tri bunal held that the case of supply of specifications and
designs for Conputers will amount to manufacture and price
charged therefore shall be includible in the assessable
value. Simlarly, the Tribunal held that the wvale of
peri pherals at the time of supply of conputers would make
the appellant as conputer manufacturer as, according to the
Tribunal, the supply of those peripherals and conputer
systens bring into existence  a new product. The val ue of
those supplies should also be.included in the value of
conputer supplied. The Tribunal declined to accept the
argunents of the appellant that the software was already
burnt in the chips of the conputer to mnake the _conputer
conpl ete and that the systens software and other peripherals
are only additions to a conputer that was conplete -even
wi t hout those peripherals and systens software. The Tribuna
relied on its own decision in PSI Data System for rejecting
the case of the appellants, which has since been reversed by
this Court in PSI's case (supra).

In these appeals, we heard argunments of counsel on both
sides. Naturally, the | earned counsel, M. Ganesh, appearing
for the appellant, placed reliance on the judgnent of this
Court in PSI case (supra). This Court in PSI Data systenms
case considered identical issues and Bharucha, J.; speaking
for the Bench, held as follows : -

" The appellants before us have

sold only a conputer, or a computer

along with sof t war e, and the

software night have been inported

or bought out. Some contracts in

this behalf are lunp-sumcontracts

and some are for the conputer and

the software separately. Sample

contracts are on the record.

Learned counsel for the appellants

submitted that the test that had

been applied by the Tribunal in the

i mpugned judgenments was erroneous.
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Qur attention was drawn to the
j udgenent of this Court in State of
Utar Pradesh V. Ms Kores (India)
Limted - (1977) 1 SCR 837, where
it was held that a typewiter
ri bbon was an accessory to a
typewiter and not a part of the
typewiter though it mght not be
possible to type out any natter on
the typewiter wthout the ribbon
This Court quoted with approval the
foll owi ng observation of the Hi gh
Court of Mysore in State of Mysore
V. Kores (India) Itd.
"Whether a typewiter ribbon
is a part of atypewiter is
to be considered in the light
of what i's meant by a
typewiter in the commercia
sense. Typewiters are being
soldin the market w thout 'the
typewiter ri bbons and
therefore typewiter ribbon is
not an essential part of a
typewiter so as to attract
tax as per Entry 18 of the
Second Schedule to the Mysore
Sal es Tax Act, 1957."
On the same . reasoning, it~ was
subm tted, the sof tware that was
sold by the appellants —along with
their conputers was not an
essential part of the conputers.
VWhat a conputer was had to be

judged in t he i ght of its
commercial sense and, in t hat
sense, t he sof t war e was not

understood to be a part of the
Conputer. Reference was nmade to
Section 80 HHL of the Income  Tax
Act which provides for deduction of
profits from export of "computer
software". Reference was al so nmade
to the provisions of the Copyright
Act, 1967, where a conputer is
defined as including any electronic
or simlar devi ce havi ng
i nformati on processing capabilities
and a conputer programme is defined
to nmean a set of instructions
expressed in words, codes, schenes
or in any other form including a
machi ne readabl e medi um capabl e of
causing a computer to perform a
particul ar task or achi eve a

particular result. interestingly,
the copyright Act defines 'literary
wor k ' to i ncl ude conput er

programes, tables and conpil ations
i ncluding conputer dat a bases.
Reference was also nmade to the
af orenmenti oned contracts whi ch
i ndi cate t he di stinction t hat
buyers made between the conputer
and the software.
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In the appeal s of W pro
I nformati on Technology Limted and
PSI Data Systenms Limited , the
charges for installation of the
conputer and the training of the
purchaser’s personnel to operate
and maintain it were also included
in the assessable value of the
conputer, and the argunent that was
advanced in respect of the val ue of
the software was also advanced in
respect of these charges.

Lear ned counsel for t he
respondent, fairly, did not dispute
that the value of the software that
the appellants mght sell with
their conputers, if so ordered by
the purchasers thereof, could not
be included inthe assessabl e val ue
of .the conmputers. He was, however,
at pains to urge that this did not
apply to the firm software that was
etched into the conputer; this is
not even the appellant’s case.

In the first pl ace, the
Tri bunal confused a conputer system
with a computer; what was being
charged to excise duty was the
conput er.

Secondly, that a conputer and
its software are distinct and
separate is clear, both as a matter
of commercial parlance as al so upon
the material on record. A conputer
may not be capable of _effective
functioning unless | oaded with
software such as discs, floppies
and C.D. rhons, but that is not to
say that these are part of the
conputer or to hold that, if they
are sold along with the conputer,
their value nust form part of the
assessabl e value of the computer
for the purposes of excise duty. To
gi ve an exanpl e, a cassette
recorder will not function unless a
cassette is inserted in it, but the
two are well known and recognised
to be di fferent and di stinct

articles. The val ue of t he
cassette, if sold along with the
cassette recorder, cannot be

i ncluded in the assessabl e val ue of
the cassette recorder. Just so, the
val ue of software, if sold along
with the conput er, cannot be
i ncluded in the assessabl e val ue of
the conputer for the purposes of
exci se duty.

Havi ng regard to the view that
we take, it beconmes unnecessary to
deal with the subsidiary argunents
on behal f of the appellants and the
intervenor, Ms Digital Equipnent
(India) Limted."
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The above judgnent of this Court conpletely answers the
principal issues in controversy in favour of the appellant.
In the case on hand, it cannot be disputed that the
conput ers manufactured and supplied y Obit, DSI or the
appel l ant (from My, 1982 onwards) were conpl ete computers,
which had a Central processing Unit, wth "etched-in" or
"burnt-in" software, a key Board (input device) the nonitor
(output device) and Disc drives. The conputers, as above,
were cleared after conplying with all requirenents under the
Exci se Law and proper duty as computed was paid. The
peri pheral devices and other systens software were nerely
addi tional devices neant to increase the nmenory or storage
capacity of the conmputers and other facilities. It is also
not disputed by the Revenue that the peripheral devices were
inmported by the appellant and the appellant had paid
counter-vailing duty ~on such  inported peripherals. 1In the
light of these facts, we have no difficulty to apply the
ratio in the judgnment  of this 'court in PSI Data systens
(supra) and grant relief to the  appellant. The Tribuna
itself has placed reliance on its earlier decision in PSI
Data Systens, ~which has been reversed by this Court, as
noti ced above. Likew se, the  value of service charges al so
cannot be included in thelight of the ratio laid down by
this Court in PSI ~Data Systenms. The Tribunal went wong in
assum ng that the /appellant nust have given warranty to its
custonmers at the tine of purchase of conputers when it was
the case of the appellant that no such warranty was given
and no such case was specifically put forward in the show
cause notice.

For all these reasons, we-do not think that we can
accept the contentions to the contrary by the |earned
counsel appearing for the Revenue.

In the result, the appeals succeed -and the inpugned
demand including the levy of penalty is set aside. The
appeal s are accordingly allowed wth no order as to costs.




