http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 18

PETI TI ONER
H ND OVERSEAS PRI VATE LI M TED

Vs.

RESPONDENT:
RAGHUNATH PRASAD JHUNJHUNWALLA AND ANR.

DATE OF JUDGVENT10/ 10/ 1975

BENCH
GOSWAM , P. K.
BENCH
&aswWwaM , P K

ALAG R SWAM , A
UNTWALI A, N. L.

Cl TATI O\
1976 AIR 565 1976 SCR (2) 226
1976 SCC_ (3) 259

Cl TATOR | NFO

M 1983 SC 75 (82)

ACT:

Practi ce- Conpany cases-W ndi ng up petitions-Duty of the
conmpany Court.

Engl i sh deci siions- Useful ness of <~Applicability to cases
under the Comnpanies Act.

W ndi ng up of compani es-The Conpanies Act . (Act 1I),
1956- Sec. 433(f) - Scope of Vis-a-vis s. 44(g) of the
partnership Act.

"Just and equitable clause"- Applicability in case of
partnership firms in the guise of a private conpany.

HEADNOTE:

Under s. 433(f) of the Conpanies Act, 1956, a conpany
may be wound up by the Court, if the Court is of  opinion
that it is just and equitable that the conpany shoul d be
wound up. Section 44(g) of the Partnership Act al so speaks
of the "just and equitable clause"

One RPJ agreed with VDJ and MPJ who are carrying on-the
busi ness under the nanme and style of "ChimanramMtilal" to
start a new business of iron and steel in co-partnership and
for that purpose, an account was opened in. the nanme of
"Raghunath Prasad Jhunjhunwalla Ka Sir Khata"™ in the books
of "Chinmanram Mdtilal". It was agreed that RPJ should have
3/8th share and VDJ with MPJ shoul d have 5/8th share of the
proposed busi ness. Before the said proposed business coul d
be started, at the suggestion of VDJ, actually a linited
conpany was formed in August,. 1956 under the Conpanies Act
with the wunderstanding that (i) VDI with MPJ shoul d finance
the entire business. (ii) the share in the conpany shoul d be
held by RPJ, VDJ and MPJ and the nenbers of their respective
famlies in the proportion of 3/8th and 5/8th as agreed to
before and (iii) that RPJ and his group woul d generally | ook
after the day-to-day business of the conpany under the
general control and supervision of VDJ. The nomi nal capita
of the company was Rs. 5 lacs divided into 2500 equity
shares of Rs. 100/- each. RPJ and another ACD, an enpl oyee
and nomi nee of VDJ, became the subscribers to the Menorandum
of Association of the conmpany and also becane its first
directors. On 23-8-1956, VDJ and MPJ were appointed as
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directors of the conpany. On 23-11-1957, ACD resigned and
PCJ (son of RPJ) was opted in his place. RPJ was appointed a
director-in-charge of the conpany and both RPJ and PCJ were
paid monthly renunerations. Following a famly partition
between VDJ and MPJ in the year 1958, the shares of MPJ were
transferred in the name of the wife of VDJ and MPJ resigned
fromthe Board of Directors on 21-1-1959. Since that date
till Cctober, 1965 the Board of Directors were RPJ. PCJ and
VDJ, when VDJ got his son VKJ appointed as Technica
Director of the conmpany. Though the busi ness of the conpany
was managed by RPJ and PCJ, the business policy, the
appoi nt nent of staff, general supervision of the work of the
busi ness etc., were in ‘the hands of VDJ. From 1959 onwards
the factory comrenced its regul ar production and substantia
profits were nade between 1960 and 1965 except in the year
1961 when there was sone | oss. Finding that there has been a
m smanagenment of affairs of RPJ .and PCJ to the tune of Rs. 8
lacs the VDJ group who were ‘holding the nmmjor shares

nunbering, 3125, in order to safeguard their interest and
the business, called the Board' s neeting on 27-5-1966 and
the Board countermanded all the previous resolutions and
thus took away all the powers of RPJ. The extraordinary

general meeting called on 28-5-1966 resolved to renmove RPJ
and PCJ as directors of the conpany and to appoi nt persons
belonging to VDJ's group as directors.  This led to the
filing of an application for w nding up under s. 433(f) of
the Conpanies Act by RPJ before the conpany Judge of the
Cal cutta High Court contending that the conmpany was in the
nature of a
227
partnership and is |liable to be wound up in view of the |oss
of confidence between the two groups/nenbers and on the
al | eged ouster of RPJ group. The Petition for w nding up was
di smi ssed by the conpany Judge inasnmuch as (i) the
substratum of the conpany was not gone; (ii) the deadl ock
could be resolved by the articles; (iii) there were
alternative renedies open: and (iv) lack of probity did not
result in prejudice to the conpany’'s business ‘affecting
petitioner’s rights as share-holder, but only affected his
right as director. The appell ate Bench, however, allowed the
appeal of the respondent RPJ and ordered the w nding up of
the conmpany in the facts and circunstances of the case,
viz., inmpossibility of carrying on business by RPJ as a
partner, the exclusion of RPJ fromthe partnership concern
and | oss of mutual confidence between RPJ and VDJ group.

Di smi ssing the appeal by certificate, the Court,
N

HELD: (1) 1In an application under s. 433, the conmpany
Court will have to keep in mnd the position of the conpany
as a whole and the interests of the shareholders and see
that they do not suffer in a fight for power that ensues
between the two groups. The court should see that a prima
facie case has been made out before it is admtted on the
allegations in the petition. Even adm ssion of a petition
which wll lead to advertisenent of the w nding up
proceedings us likely to cause imense injury to the conpany
if ultimtely the application has to be dismissed. The
interest of the applicant alone is not of predon nant
consideration. It is not proper principle to encourage
hasty petitions wunder s. 433 without first attenpting to
sort out the dispute and controversy between the nmenbers in
the donestic forum in conformty wth the articles of
associ ation. There nmust be materials to show when "just and
equitable clause" is involved, that it is just and equitable
not only to the persons applying for wi nding up but also to
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the conpany and to all its sharehol ders.
[243 CD, 240 H, 241 A

(2) Section 433 of the Conpanies Act is nodelled on the
Engl i sh Conpanies Act. The Indian lawis developing on its
own |lines and making progress of its own circle. The courts
will have to adjust and adapt limt or extend the principles
derived from English decisions entitled as they are to great
respect, suiting the conditions of our society and the
country in general, always, however, wth one prinmary
consideration in viewthat the general interests of the
sharehol ders may not be readily sacrificed at the altar of
squabbl es of directors of powerful groups for powerful to
manage the conpany. [240A, C D

Ramanandi Kuer v. Kal awati Kuer, (1928) PC 2, appli ed.

(3) Section 433 of the Conpanies Act, 1956, provides
six recipes so that ~the company nay be wound up by the
court. Under s. 433(f) ~whichis identical in term with s.
222(f) of ‘the English Act of 1948, a conpany may be wound up
by the court if the court is of opinion that it is just and
equi tabl e that the conpany -should be wound up. It is now
wel | established that the  sixth clause, viz., "just and
equitable" is not to be read as being "ejusdem generis" with
the preceding five clauses: The just and equitable clause
| eaves the entire matter to the wde and w se judicia
di scretion of the/court. The only limtations are force and
the content of the words thenselves "just and equitable".
Section 44(g) of the Indian Partnership Act also contains
the words "just and equitable". [241-B-E]

Section 433(f) is to be read with s. 443(2) of the Act,
whi ch provides that where the petition is presented on the
ground that it is just and equitable that the conpany should
be wound up, the court my refuse to nake an order of
winding up if it is of opinion that sonme other renmedy is
available to the petitioners and that they are acting
unr easonably in seeking to have the conpany wound up| i nstead
of pursuing that other renedy. Again under s. 307 and 398 of
the Act there are preventive provisions in the Act as a
saf eguard agai nst oppression in nanagenent. These provi sions
al so indicate that relief under s. 433(f) based on the "just
and equitable" clause is in the nature of a last resort when
other remedies are not efficacious enough to protect the
general interests of the conmpany. [241 E-@G
228

Madan Lal and another v. Goin Chanbers Ltd., Mizaffar
Nagar and others, [1968] 2 SSCR 252 and S. P. Jain v.
Kalinga Tubes Ltd. [1965] 2 S.C.R 720, followed.

(4) In applying the principles of dissolution of
partnership to conpanies, the followng factors nust be
present:

Equal shar ehol di ng; conpl ete deadl ock in t he
admi ni stration of the conpany; lack of probity and
m smanagenment in the conduct of affairs of the conpany [In
re Yenidje Tobacco Co. Ltd. 1961 2 Ch. 426]. The just and
equi tabl e clause cannot be invoked if a deadlock can  be
resol ved by the articles and if there are alternate
renedies. (In re Cuthbert Cooper and Sons Ltd., 1937 Ch.
392). If there is no justifiable |ack of confidence grounded
on the conduct of the directors in the conduct of management
of the conpanies affairs (Rajahmundry Electric Supply
Corporation (1955) 2 S.CR 1068). These are sound
principles depending upon the nature, conposition and
character of the conpany. The principles are good as they
are their application in a given case or in all -cases,
generally creates problens and difficulties.

[ 233D E; 236- D
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(5) The principle of "just and equitable" clause
baffles a precise definition. It nmust rest with the judicia
di scretion of the court depending upon the facts and
ci rcunst ances of each case. Wien nore than one fanmily or
several friends and relations together form a conpany and
there is no right as such agreed upon for active
partici pation of nenbers who are sought to be excluded from
managenent the principles of dissolution of partnership
cannot be [Iliberally invoked. Besides, it is only when
shareholding is nore or less equal and there is a case of
conpl ete deadl ock in the conmpany on account of lack of
probity in the managenent of the conpany and there is no
hope or possibility of 'snpboth and efficient continuance of
the conpany as a commercial concern, there may arise a case
for winding up on the ™just and equitable" ground. In a
gi ven case the principles of dissolution of partnership my
apply squarely if the —apparent structure of the company is
not the real structure and on piercing the veil it is found
that in reality it~ is a partnership. These are necessarily
equi tabl e consi derations and may in a given case be
superinposed on |aw. Wether it would be so done in a
particul ar case cannot be put in the strict jacket of an
inflexible formula. [247G D F]

In re Cathbert Cooper & Sons Limted, [1937] Ch. 392;
and In re Yenidje Tobacco Conmpany Limted, [1916] 2 Ch. 426,
di scussed.

In re Ebrahim and Westbourane Gal leries Ltd. [1973] AC
360, discussed and consi dered.

Lackh and another v. John Blackwood Limted [1924] AC
783, quoted with approval .

Baird v. Lees. [1924] AC 83 and D. Davis & Co. Ltd. v.
Brunswi ck (Australia) Ltd. and others A l.R 1938 PC 114,
referred to

Raj ahnmundry Electric Supply Corporation Ltd. v. A
Nageswara Rao and ot hers[1955] 2 SCR [1066], Mhan Lal &
Anr. v. Grain Chanmber Ltd., Mizaffarnagar and others. [1968]
2 SCR 252 and S.P. Jain v. Kalinga Tubes Ltd., [1965] 2
S.C.R 820, foll owed.

(6) In the present case, assum ng partnership had been
contenpl ated the idea was deliberately abandoned; the
conpany was started with one ACD who had no relation wth
MZJ group or the VDJ group but an enployee of VDJ, which
woul d negative the idea of partnership which connotes equa
status anmobng the partners; Wile it is true that a director
may work in the conmpany on remuneration. RPJ however served
i ke an enmpl oyee on nonthly salary not on his own initiative
enj oying an equal partner’s freedom and prestige but

directly wunder the supervision and control of VDJ
acknow edging a status definitely of a . subordinate
character; The voluntary financial involvenent of ~a/'large

stake by VDJ carefully thought to be protected  against
erosion of his interests by constant vigil on the day-to-day
wor ki ng does not fit in with the
229
concept of a partnership; Even the account was bei ng opened
for the purpose of the formation of the conpany and the
account was closed on such formation. The shareholding is
between the two family groups, it cannot be said that the
conpany thereby takes the imge of partnership. On the other
hand, the fact that after discussion, the parties
del i berately abandoned the idea of farmng a partnership
would go to show that there was no intention to carry on
busi ness as partners. [242E-H

There are no speci al features whi ch woul d
unquestionably lead to the conclusion that the conpany is in
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substance a partnership and the principle of "just and
equi tabl e cl ause" cannot be therefore, extended. [242-H
245A]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1785 of
1970.

Fromthe Judgnment and Order dated 25-9-69 of the
Calcutta Hi gh Court in Appeal No.146 of 1967.

S. V. Cupte, S. B. Mikherjee, P. C Bhartari, J. B
Dadachanji and Dilip Sinha for the Appellant.

A K Sen, R C. Nag, O P. Khaitan, B. P. Maheshwari,
Suresh Sethi and R S. Agarwal for Respondents.

The Judgnent of the Court was delivered by

GOSWAM, J. This appeal by certificate is against the
common judgnment ~of the Calcutta H gh Court in respect of
respondent's’ application for winding up and appellant’s stay
applicationrelating to the H nd Overseas Private Limted, a
private l'imted conpany (briefly the conpany).

The question that is raised in this appeal relates to
the scope of section 433(f) of the Conpanies Act, 1956
(briefly the Act) and in particular whether the principles
applicable in the/case of dissolution of partnership could
be involved in the case of the conpany.

The allegations in the w nding up petition before the
H gh Court are as foll ows:

The conpany was incorporated under the  Act in August
1956. The nominal capital of the company is Rs. 5,00, 000/-
di vided into 2,500 Equity shares of Rs. 100/- each and 2,500
uncl assified shares of Rs. 100/- each, the entire nom na
capital has been issued and fully paid up

The petitioners (respondents herein), Raghunath Prasad
Jhunj hunwal | a and hi s son, Phool chand Jhunj hunwal | a
(hereinafter to be described as R P.J. and P.C J.
respectively), and the nmenbers  of their famly hold 1875
shares in the conpany and the remaining 3125 shares are held
by one V. D. Jhunjhunwal | a and the nenbers of his fam'ly.

In or about the nmonth May, 1956, R P.J. and V. D
Jhunj hunwal l a (briefly V.D.J.) who was then carrying on
busi ness under the name and style of "Chimanram Mtil al
with his cousin, one Mhabir Prasad Jhunjhunwalla (for
brevity MP.J.) agreed to start a new business of ironand
steel in co-partnership and for that purpose an account was
230
opened in the name of ’Raghunath Prasad Jhunjhunwalla Ke Sir
Khata’ in the books of ’Chimanram Mtilal’. It was further
agreed between the parties that R P.J. would have six annas
share and V.D.J. along with MP.J. ten annas share in the
sai d proposed partnership business.

Before the said proposed business could be started,
V.D.J., however, changed his m nd and sone tine in the nonth
of June 1956, he suggested to R P.J. that a limted conpany
be fornmed, inter alia, to carry on the business in iron-and
steel and the shares in the conpany would be held by R P.J.,
V.D.J. and MP.J. and the nenbers of their respective
famlies in the sane proportion as nentioned above. V.D.J.
further agreed to provide for and arrange along with M P.J.
the entire finance that may be necessary for the purpose of
the business of the conpany and R P.J. and his group would
generally ook after the day-to-day business of the conpany
under the general control and supervision of V.D.J. It is
stated in the petition that RP.J. in view of the
rel ati onship between the parties and having trust and
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confidence in V.D.J. agreed to the said suggestions and
accordingly the conpany was forned on or about August 9,
1956, under the provisions of the Act. One Anil Chandra
Dutta, an enployee and nominee of V.D.J. along with R P.J.
became the subscribers to the Menorandum of Associ ation of
the conpany and also becane its first directors. After its
i ncorporation, the conpany carried on for sonme tine the
busi ness of controlled stockists of iron and steel and since
the end o the year 1958 the conpany carried on the business
of the mnufacture and supply of railway sleepers in
execution of CGovernment contracts.

On or about August 23, 1956, V.D.J. and MP.J. were co-
opted as directors of the conpany. On or about Novenber 23,
1957, Anil Chandra Dutta resigned from the Board of
Directors and P.C.J. was co-opted as a Director in this
place. R P.J. was appointed as Director in-charge of the
conpany on Novenber 23, 1957 at a nonthly remuneration of
Rs. 1000/-. This renuneration was subsequently increased to
Rs. 1250/- per nonth with effect from Cctober 1, 1961 and he
was al so " granted further allowance of Rs. 250.00 per nonth
on account _ of mai ntenance of ~guest house. H's nonthly
remuneration was again-increased to Rs. 2000.00 with effect
from Septenmber, 1964. The nonthly remuneration of P.C. J. was
initially fixed at Rs. 750.00 per month with effect from
Cctober 1, 1961 and was subsequently increased to Rs.
1500. 00 from Septenber 1, 1964.

Following a family partition between V.D.J. and MP. J.
about the year 1958, the shares of the latter were
transferred in the name of the wife of V.D.J.. MP.J. also
resi gned fromthe Board of Directors on or about January 31
1959. Since that date —and until Cctober 1965, the Board of
Directors of the conpany consisted of ~ RP.J., P.CJ. and
V.D.J. In or about the nmonth of October, 1965, V.D.J. got
his son, Vinode Kumar Jhunjhunwalla, ~ appointed 'as the
Techni cal Director of the conpany.

Since the year 1958 and until February 26, 1965, the
entire business of the conpany has been the manufacture and
supply of

231

rail way sleepers in execution of Government contracts. The
busi ness of the conpany during this period had been al ways
managed by R P.J., P.C J. under the general supervision and
guidance of V.D.J. and the business policy was always
dictated by V.D.J. The Cashier, Manager-cum Engi neer, Minim
and Cash Peon and other inportant O ficers and enployees
were al ways appointed by V.D.J. of his own choice and on his
ternms. R P.J. has been acting as the Director-in charge
throughout since his appointnent at a Board neeting held on
Novermber 23, 1957. V.D.J. asked for and received daily
reports of the working of the factory and of the busi ness of
the conpany from R P.J. and gave detail ed instructions even
relating to the daily administration. From 1959 onwards the
factory commenced its regul ar production of railway sleepers
and made substantial profits between 1960 and 1965 except in
the year 1961 when there was sone | oss.

It is alleged that after trying to take wongfully and
illegally full control and nanagenent of the affairs of the
conpany in order to oust RP.J. group, V.D.J. wultimately
succeeded in getting hold of Directors’ M nute Books and the
M nut e Books of the General Meetings of the conpany. V.D.J.
with the help of the nmenbers of his group, wongfully and
illegally took away the keys and the other statutory books
and docunments of the conmpany fromthe registered office and
refused R P.J. group any access to them R P.J. was also
assaulted by an enmployee of the conmpany at the instance of
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V.D.J. and there were sone crimnal proceedings against
RP.J. and P.C.J. V.D.J. as a Director called a neeting of
the Board on May 27, 1966, by Notice dated May 24, 1966.
R P.J."s solicitors on May 27, 1966, sent a notice to the
conpany and V.D.J. calling upon themto desist from holding
the meeting which was called with a viewto oust the R P.J.
group conpletely fromthe <control and nanagenment of the
affairs of the conpany. V.D.J. group did not pay any heed to
the Solicitors’ letter and passed various resolutions in the
Board's neeting held on My 27, 1966, whereby the previous
resol utions of the Board were counternmanded and cancell ed
and R P.J. was deprived of his all lawful authority and
powers as a Director including the right to operate the
banki ng account of the conpany. R P.J. was purported to be
renmoved from the office of the Director-in-charge of the
conpany. V.D.J. group caused an advertisement to be
published in the Vishwamtra on or about My 20, 1966,
intimating the cancellation of ‘powers in favour of R P.J.
V. D.J. taking advantage of the majority holding of shares by
hi nsel f and~ the menbers of ~group, caused to be issued
through certain shareholders belonging, to his group a
requisition dated My 28, 1966, for <calling an Extra
ordinary general nmeeting with a view to remove R P.J. and
P.C.J. as directors of the conpany and to appoint other
persons belonging /to their group in their places instead.
The expl anatory statenent to that Notice alleged that there
was a | oss of about Rs. 8 lakhs in the year 1965.

It is further alleged that V.D:J. wth the help of
goondas and arned guard took possession of the conpany’s
factory and ousted R P.J. and P.C.J. therefrom It is also
all eged that the liabilities of the conpany would exceed its
assets and the sane was not commercially
232
solvent. That serious disputes and differences had arisen
anong the shareholders of the conpany and there was a
conpl ete deadl ock in the managenent of its affairs. There
was al so conplete loss of confidence of one group in the
other. Lastly it 1is averred that the conpany was in
substance a partnership and it <could not carry on its
busi ness any nore and the circunstances would justify the
di ssol ution of the company had it been a partnership

The above are the allegations in the wnding up
petition which cane up for adm ssion before the Iearned
Conpany Judge. There was a counter-affidavit filed by V.D.J.
in opposing the prayers. W may only note paragraph 14 of
his counter-affidavit

"The respondent, Raghunath Prasad  Jhunjhunwall a
was an enpl oyee of the firmof Messrs Kamapati Mtila
of Kanpur of which | am the Managi ng Partner. Having
gai ned confidence as such enployee the said Raghunath

Prasad Jhunjhunwalla was taken in as a Director of the

Conpany and entrusted with the powers of managenent of

the Conpany. The respondents had no noney to subscribe

for the shares of the Company and nbneys were procured
by me to enable themto subscribe for the share of the

Conpany. The applicants on their own adm ssion were in

charge of the management of the affairs of the Conpany.

While in such nanagenent they have nismanaged the

affairs of the Conmpany and m sappropriated the funds

and assets of the conpany as would appear from the

statenments made in ny affidavit affirmed on June 16,

1966.. "

The only point which appears to have been canvassed
before the Ilearned Conpany Judge and |ater before the
appel | ate court was that the conpany was formed as a result
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of mutual trust and confidence and the conpany was in
substance a partnership and, therefore, the principles of
partnership would be attracted. The same argunents are
pressed into service by the respondents before us. If it
were a partnership, says M. Sen on behalf of the
respondents, on the facts and circunstances disclosed in the
petition dissolution would have been ordered by the court
under section 44(g) of the Partnership Act. A case for
wi ndi ng up has been, therefore, prima facie, nade out by the
respondents on these allegations. It is subnmitted that the
| earned Conpany Judge conmitted an error of law in
di smssing the wnding up petition without admtting it and
inallowing the stay petition of the conmpany (appellant
herein) and that the Division Bench in the Letters Patent
Appeal was right in setting aside the order of the Conpany
Judge.

According to the | earned Conpany Judge the principle of
di ssolution of _partnership applies to conpanies either on
the ground of conplete deadl ock or on the ground of donestic
or famly —conpanies. A conplete deadl ock, according to the
| earned Judge, is where the Board -has two real nenbers or
the ratio of shareholding is equal. In the donestic or
fam |y compani es, says the learned Judge, courts have
233
applied the dissolution of partnership principle where
sharehol dings are nore or |ess equal and there is ousting
not only from managenment but from benefits as sharehol ders.
Lack of probity has to result in prejudice to company’s
busi ness, affecting rights of conplaining  parties as
sharehol ders and not as directors. The | earned Judge relied
on an English case [In re Cuthbert Cooper & Sons Limted(1)]
which illustrates that if a deadl ock can be resolved by the
articles there is no deadlock to bring in-w nding-up and if
there are alternative renmedies the conpany should not be
wound up. The | earned Judge was al so unable to hold that the
substratum of the conpany was gone. The |I|earned Judge
concl uded as foll ows: -

"As | have indicated these charges and counter-
charges raise disputed questions of fact -between two
contesting parties for power.  The petitioners desire
that they should be in power and the respondents would
go on financing. This was said to be the heart of the
matter by counsel for the respondents. This conment is
not wi thout foundation. | amunable to hold that there
is any m smanagenment or misapplication either as
regards shar ehol ders or as regards directors.
Directors’ disputes are not grounds for w nding up on
the facts and circunstances of the present case”

According to the learned Judge the case of In re Yenidje
Tobacco Conpany Limted (2) and the cases following it have
established that in applying the principles of dissolution
of partnership to conpanies the following factors were
i mportant:

(1) Equal share-hol ding

(2) Conplete deadlock in the admnistration  of

t he conpany.
(3) Lack of probity and nismanagenent in the
conduct of affairs of the conpany.
The |learned Conpany Judge held that the principle in
Yenidje' s case (supra) was not attracted in this case.
On the other hand, according to the appellate court the
principles in Yenidje' s case were to the effect that-

"if a private conpany could be fairly called a
partnership in the guise of a private conpany then the
t hi ngs whi ch m ght be a ground for dissolution of a
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partnership will apply also in the case of a private
conpany" and that "in this connection deadl ock is not
material ".

The appellate court then described the circunstances which
according to Lindley justify the dissolution of the
part ner shi p:

(1) if the partnership agreenent is wilfully or
persistently viol ated,;

234

(2) if one partner so behaves in matters relating
to the partnership business that the other
partners find it inpossible to carry on
busi ness in partnership with him

(3) if some partners are in effect excluded from
t he concern;

(4) if the nmisconduct of one or nore partners is
such that~ the mutual confidence which mnust
subsist in a partnership is destroyed;

(5) if there is a state of aninpbsity which
precl udes al | reasonabl e hope of
reconciliation and friendly cooperation

(6) if it is-inpossible for the partners to place
that confidence in each other which each has
a right to expect, provi ded that the
i mpossi bility has not been caused by the
persons seeking to take advantage of if

Havi ng noted the @ above, the appellate court held that
conditions (2), (3) and (4) were unquestionably fulfilled in
this case and, therefore, allowed the application and
rejected the stay application

Before we proceed further we may refer to a recent
deci sion of the House of Lords in Ebrahiniand Wstbourne
Galleries Ltd. and QGthers (1) (briefly -Ebrahim s case)
wherein after reviewing all the earlier cases it was held as
foll ows: -

"The foundation of it all " lies in the words ’just
and equitable’ and, if there is any respect in which
sone of the cases nmay be open to criticism it is that
the Courts nmmy sonetinmes have been too tinobrous in
giving them full force. The words are a recognition of
the fact that a limted conpany is nmore than a nere
legal entity, wth a personality in law of its own;
that there is room in conpany |aw for recognition of
the fact that behind it, or anobngst it, there -are
individuals, with rights, expectations and obligation
inter se which are not necessarily subnerged in the
conpany structure. That structure is defined by the
Conpanies Act and by the articles of association by
whi ch sharehol ders agree to be bound. |In nost conpanies
and in nost contexts, this definition is sufficient and
exhaustive, equally so whether the conpany is |arge or
small. The ’'just and equitable provision does not, as
the respondents suggest, entitle one party to disregard
the obligation he assumes by entering a conpany, nhor
the court to dispense himfromit. It does, as equity
al ways does, enable the court to subject the exercise
of | egal rights to equi tabl e consi derati ons:
consi derations, that is, of a personal character
arising between one individual and another, which may
make it unjust, or inequitable,

235
toinsist on legal rights, or to exercise themin a
particul ar way.. ..

"The superinposition of equitable considerations
requires something nore, which typically may include
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one, or probably nore, of the follow ng el enents:

(i) an association formed or continued on the
basis of a personal relationship, involving
mut ual confidence-this elenent will often be
found where a pre-existing partnership has
been converted into a |limted conpany;

(ii) an agreenent, or understanding, that all, or
sone (for there nmay be 'sleeping nenbers),
of the shareholders shall participate in the
conduct of the business;

(iii)restriction upon the transfer of the menbers’
interest in the conpany-so that if confidence
is lost, or one nenber is renmoved from
managenent, he cannot take out his stake and
go el sewhere.™

The respondents ~have laid great enphasis on the ratio
of the above decision. It is true that section 222(f) of the
Engl i sh - Conpani es Act, 1948 which the House of Lords was
consi dering corresponds to section 433(f) of the Act. In the
above deci sion the House of Lords had to deal with a private
l[imted conpany consisting of three nmenbers, the petitioner
therein, being one of the three. Lord Wl berforce delivering
hi s reasoned speech has hinself noted that-

"It is afact ~of cardinal inportance that since
about 1945 the business had been carried on by the
appel l ant and M. Nazar as partners,  equally sharing
t he managenment and the profits".

It was al so noticed that-

"t he conpany made good profits, all of which were
distributed as directors” remuneration. No. dividends
have ever been paid, before or after the petition was
presented.”

In Ebrahim's case (supra) the conpany which was first
formed by the two erstwhile partners, ~Ebrahin and Nazar
was joined by Nazar’'s son, George Nazar, as the third
director and each of the two original sharehol ders
transferred to him 100 shares sothat at all material tines
Ebrahimi held 400 shares, Nazar 400 shares and CGeorge Nazar
200 shares. The Nazars, father and son, thus had a mpjority
of the votes in general neeting. Until the dispute all the
three remained directors. Later on an ordinary resolution
was passed by the conpany in general neeting by the votes of
Nazar and George Nazar renoving Ebrahim fromthe office of
director. That led to the petition for winding up before the
court.

The followi ng features are found in Ebrahim’'s case:-

(1) There was a prior partnership between the
only two nenbers who later on (formed the
conpany.

236

(2) Both the shareholders were directors sharing
the profits equally as remuneration and no
di vi dends were decl ared.

(3) One of the shareholders’ son acquired shares
from his father and from the second
shar ehol der, Ebrahim , and joined the conpany
as the third shareholder-director wth two
hundred shares (one hundred from each).

(4) After that, there was a conplete ouster of
Ebrahim from the managenent by the votes of
the other two directors, father and son

(5) A though Ebrahimi was a partner, Nazar had
nmade it perfectly clear that he did not
regard Ebrahini as a partner but regarded him
as an enployee in repudiation of Ebrahim’s




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 18

status as well as of the relationship
(6) Ebrahim through ceasing to be a director
lost his right to share in the profits
through directors’ remuneration retaining
only the chance of receiving dividends as a
m nority sharehol der.
Bearing in mnd the above features in the case, the House of
Lords allowed the petition for winding up by reversing the
judgrment of the court of appeal and restoring the order of
Pl owman, J.

None of the parties questions the principles as such
adunbrated by the House of Lords in Ebrahim’'s case (supra)
or even those in the earlier Yenidje' s case (supra) and
i ndeed these are sound principl es dependi ng upon the nature,
conposition and character of the conmpany, The principles,
good as they are, their application in a given case or in
all cases, generally, creates problens and difficulties. The

respondents’ counsel is well cognizant of this difficult
aspect 'and, therefore, rests his argunment on the footing
that the conpany is in  substance a partnership and

necessarily, therefore, according to him the principles of
partnership shoul d be attracted.

Before we cone to the facts of the present case, we
have to deal with the principles of the Yenidje s case
(supra) which were the cornerstone of the argunents on
behal f of both the parties before the Conpany Judge as well
as the appellate court. Ebrahim'’'s case (supra) was not
available to the parties at that stage.

Yenidje's case  (supra) has acquired celebrity and in
application of the ratio of~ that case varying shades and
col our have been sought to be given from tine to tine in
Engl and and appropriate to occasions and to facts and
ci rcunst ances of cases com ng before the courts.

It is not necessary for us to go over the |abyrinth of
cases wherein the Yenidje' s principle was applied and it
will be sufficient to gather the ratio from the words of
Lord Cozens-Hardy MR expressed in the decision itself. The
| earned Master of Rolls posed the question thus” in that
case:

"I think it right to consider what is the precise
position of a private conmpany such as this and i n what
respects it can be fairly called a partnership in the
gui se of a private conpany."

237

This was a conpany of the two shareholders and two
directors who had earlier traded separately but anal gamated
their businesses and formed a private Iimted conpany. The
constitution of the conpany was such that under its articles
of association for any case of difference or dispute between
the directors there was a provision for arbitration.” In fact
in one of such disputes a reference was nmade to arbitration
which resulted in an award to which one of the two
sharehol ders declined to give effect. It was proved in that
case that the two directors were not on speaking termns, that
the so-called neetings of the board of directors had been
alnost a farce or conedy, the directors would not speak to
each other on the board, and sone third person had to convey
comuni cati ons between them which ought to go directly from
one to the other. Under the above situation it was observed
by the | earned Master of Rolls as foll ows:

"Is it possible to say that it is not just and
equitable that that state of things should not be
allowed to continue, and that the Court should not
i ntervene and say this is not what the parties
contenpl ated by the arrangement into which they entered
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on
* * * * *
"Certainly, having regard to the fact that the
only two directors will not speak to each other, and no
busi ness which deserves the name of business in the
affairs of the company can be carried on, | think the
conpany should not be allowed to continue. | have

treated it as a partnership, and under the Partnership
Act of course the application for a dissolution would
take the form of an action; but this is not a
partnership strictly, it is not a case in which it can
be dissolved by action. But ought not precisely the
sanme principles to apply to a case like this where in
substance it is a partnership in the formor the guise
of a private conpany ? It is a private conmpany, and
there is no way to put  an end to the state of things
whi ch now exi sts except by nmeans of a conpul sory order

It has been urged wupon us that the just and equitable
clause has... been held.. not to apply except where the
substratum of the conmpany has gone or where there is a
conplete deadl ock. Those are the two instances which
are given, but | ~should be very sorry, so far as ny
i ndi vi dual opinion goes, to hold that they are strictly
the limts of the just and equitable clause as found
in the Conpanies Act".

* * * * *

"If ever there was a case of deadlock |I think it
exi sts here; but, whether it exists or not, | think the
circunmstances are such that we ought to apply, if
necessary, the analogy of -the partnership law and to
say that this conpany is nowin a state which could not
have been contenplated by the parties when the conpany
formed and which ought to be terminated as 'soon as
possi bl e".

238

It is clear that although Yenidje' s case (supra) was a
case of a conplete deadlock, that was not stated to be the
sole basis for a conclusion to wnd up the conpany. The
House of Lords in Ebrahni’'s case (supra) approved the
decision in Yenidje' s case (supra). W rmay also point out
that the House of Lords did not approve of ~the undue
enphasis put on the contractual rights arising from the
articles over the equitable principles, derived from
partnership law in re Cuthbert Cooper & Sons Linmted
(supra).

We may also refer to the Privy Council decision in Loch
and Anot her and John Blackwood Limted(1l), wherein section
127 of the Conpanies Act, 1910, of Barbados, identical wth
section 433(f) of the Act was considered. Lord Shaw of
Dunfermine quoted in the judgnent a passage fromthe case
of Baird v. Lees(2), which is as follows :-

"I have no intention of attenpting a definition of
the circunstances whi ch anount to a ‘just. and
equitable’ cause. But | think | nmay say this. A
sharehol der puts his nbney into a company on certain
conditions. The first of themis that the business in
which he invests shall be limted to certain definite
objects. The second is that it shall be carried on by
certain persons elected in a specified way. And the
third is that the business shall be conducted in
accordance wth certain principles of comercia
adm nistration defined in the statute, which provide
sone guarantee of commercial probity and efficiency. If
sharehol ders find that these conditions or sone of them
are deliberately and consistently violated and set
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aside by the action of a nenber and official of the

conpany who wi el ds an overwhel mi ng voting power, and if

the result of that 1is that, for the extrication of
their rights as shareholders they are deprived of the
ordinary facilities which conpliance with the Conpanies

Acts woul d provide themw th, then there does arise, in

ny opinion, a situation in which it nay be just and

equitable for the Court to wind up the conpany".

W may also refer to another decision of the Privy
Council in D. Davis & Co. Ltd. v. Brunswi ck (Australia),
Ltd. and others(3) which was fromthe decision of the Ful
Court of the Supreme Court of New South WAl es. Section 84(e)
of the New South Wales Conpanies Act (1899) al so provides
for winding up, inter alia, on just and equitable ground. In
dealing with that clause, the Privy Council observed as
follows : -

"The position ~of the Court in determn ning whether
it'is just” and equitable to wnd up the conpany
requires-a fair consideration of all the circunstances
connected with the formation and the carrying on of the
Conpany during the short period which had el apsed since
12th May, 1930; and the

239
commn ni sfortune which had befallen the two shareholders in
the Conpany does not, in their Lordships view, involve the

consequence that the ultimate desires  and hopes of the
ordi nary, shareholders should be disregarded nerely because
there is a strong interest in favour of [liquidation
naturally felt by the holders of ‘the preference shares".

* * * * *

"Nor on the other ~hand can any general rule be
laid down as to the nature of the circunstances which
have to be borne in nmind in considering whether the
case cones within the phrase".

This Court had to deal with the ‘just and equitable
cl ause under section 162(vi) of the Indian Conpanies Act,
1913, in Rajahnmundry Electric supply Corporation Ltd. v. A
Nageswara Rao and others(1l) and the Court quoted wth
approved the follow ng passage in Loch’s case (supra)

"It is wundoubtedly true that at the foundation of
applications for wi ndi ng up, on the “just and
equitable’ rule, there must lie a justifiable |ack of
confidence in the conduct and managenent of the
conpany’s affairs. But this lack of confidence nust be
grounded on conduct of the directors, not in regard to
their private life or affairs, but inregard to the
conpany’s business. Furthernore the |ack of confidence
must spring not fromdissatisfaction at being outvoted
on the business affairs or on what is called the
donestic policy of the conpany. On the other / hand,
wherever the |ack of confidence is rested onta |ack of
probity in the conduct of the conpany’'s affairs, then
the former is justified by the latter, and it is under
the statute just and equitable that the conpany is
wound up".

Again in Mhan Lal & Anr. v. Gain Chanber Ltd.
Muzaf farnagar & Ors.,(2) this Court had held that-

"Primarily the circunstances existing at the date
of the petition nust be taken into consideration for
determ ni ng whet her a case is made out for hol ding that
it is just and equitable that the conpany should be
wound up"

(See al so Rajahnmundry Electric Supply Corporation's case
(supra) and S. P. Jain v. Kalinga Tubes Ltd.(3).
Keeping the ratio of Ebrahim’'s case in the forefront
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of his argunent M. Sen submits that in the present case
also there was a definite wunderstanding and agreenent
between the two family groups for equal status and equa
participation in managenent and, therefore, exclusion of the
respondents from the directorship is burial of mutual trust
and denial of that relationship on which al one the conpany
was formed and hence there is a prima facie case for
admtting the petition

240

Al'though the Indian Conpanies Act is nodelled on the
English Conpanies Act, the Indian law is developing on its
own lines. Qur law is also nuking significant progress of
its own as and when necessary. Wiere the words used in both
the Acts are identical, the English decisions nmay throw good
light and reasons may be persuasive. But as the Privy
Counci| observed |ong ago in Ramanandi Kuer v. Kal awati
Kuer (1) -

"It has often been pointed out by this Board that
where there is a positive enactnent of the Indian
| egi'slature,” the proper course is to examine the
| anguage of that statute and to ascertain its proper
meani ng- uni nfl uenced by any consi derations derived from
the previous state of the law or of the English | aw
upon which it may have been founded."

If it was true in'thetwenties it is nore apposite now that
the background, conditions and circunstances of the |ndian
soci ety, the needs and requirenents of our country call for
a somewhat different treatnent. W wll have to adjust and
adapt, limt or extend, the principles derived fromEnglish
decisions, entitled as they -are to great respect, suiting
the conditions of our society and the country in genera
al ways, however, with one prinmary consideration in viewthat
the general interests of the shareholders nay not be readily
sacrificed at the altar of squabbles of directors of
power ful groups for power to nmanage the conpany.

VWen nmore than one famly or several friends and
relations together forma conpany and there is no/right as
such agreed upon for active participation of nenbers who are
sought to be excluded from nanagenment, the principles of
di ssolution of partnership cannot be Iliberally .invoked.
Besides, it is only when share-holding is nore or 1less equal
and there is a case of conplete deadl ock in the conmpany on
account of lack of probity in the managenent of the conpany
and there is no hope or possibility of snooth and efficient
continuance of the conpany as a commercial concern, there
may arise a case for winding up on the just and equitable
ground. In a given case the principles of dissolution of
partnership may apply squarely if the apparent structure of
the conpany is not the real structure and on piercing the
veil it is found that in reality it is a partnership. On the
all egations and submissions in the present case, we are not
prepared to extend these principles to the present conpany.

The principle of ‘just and equitable’ clause baffles a
precise definition. [t rmust rest wth the judicia
di scretion of the court depending upon the facts -and
circunst ances of each case. These are necessarily equitable
consi derations and may, in a given case be superinposed on
aw. Whether it would be so done in a particular case cannot
be put in the strait-jacket of an inflexible formula.

In an application of this type allegations in the
petition are of primary inportance. A prima facie case has
to be nmade out before the court can take any action in the
matter. Even admission of a petition which will lead to
advertisenment of the w nding up proceedings
241
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is likely to cause immense injury to the conmpany if
ultimately the application has to be disnmissed. The interest
of the applicant alone is not of predoni nant consideration

The interests of the sharehol ders of the conmpany as a whol e
apart from those of other interests have to be kept in m nd
at the time of consideration as to whether the application
should be admitted on the allegations nmentioned in the
petition.

The question that is raised in this appeal is as to
what is the scope of section 433(f) of the Act. Section 483
provides for the circunstances in which a conpany nmay be
wound up by the court. There are six recipes in this section
and we are concerned with the sixth, nanely, that a conpany
may be wound up by the court if the court is of the opinion
that it is just and equitable that the conpany should be
wound up. Section 222(f) of the English Conpanies Act, 1948
isin terns identical with the Indian counter-part, section
433 (f). It is now well established that the sixth clause
nanely, 'just ~and equitable’ is not to be read as being
ej usdem generis with the preceding five clauses. Wile the
five earlier —clauses prescribe definite conditions to be
fulfilled for the one or the other to be attracted in a
gi ven case, the just and equitable clause |eaves the entire
matter to the wide and wise judicial " discretion of the
court. The only limtations are the force and content of the
words thensel ves,  'just and equitable’ .” Since, however, the
matter cannot be left so wuncertain and indefinite, the
courts in England for |ong have -developed a  rule derived
fromthe history and extent of the equity jurisdiction
itself and also born out —of recognition of  equitable
consi derations generally. This is particularly so as section
35(6) of the English Partnership Act, ~ 1890 al so contains,
inter alia, an analogous provision for the dissolution of
partnership by the court. Section 44(g) of the |ndian
Partnership Act al so contains the words "just and
equi tabl e’

Section 433(f) under which (this application /has been
nmade has to be read with section 443(2) of the Act. Under
the latter provision where the petition is presented on the
ground that it is just and equitable that the conpany should
be wound up, the court may refuse to make an - order of
winding up if it is of opinion that some other renedy is
available to the petitioners and that they are —acting
unreasonably in seeking to have the conmpany woul d up i nstead
of pursuing that other renedy.

Agai n under sections 397 and 398 of the Act there are
preventive provisions in the Act as a safeguard against
oppression in nmanagement. These provisions also indicate
that relief under section 433(f) based on the just’ and
equitable clause is in the nature of a |last resort/ when
other renmedies are not efficacious enough to protect the
general interests of the conpany.

Conming to the present case we find that the conpany was
formed first with RP.J. and Anil Chandra Dutta.  Ani
Chandra Dutta was adnmittedly an enployee of V.D.J. and it is
also clained that even R P.J. was an enployee of a conpany
in which V.D.J. was a nanaging partner. Al though the entire

finance was to be arranged by V.D.J., it appears the conpany
was started by the above two persons
242

with V.D.J. remaining in the background. Anil Chandra Dutta
soon resigned and other people canme in and in 1965-66 there
were 19 sharehol ders, nine headed by R P.J. and ten headed
by V.D.J., clearly showing two famly groups-R P.J. group
had 1875 shares and V.D.J. group had 3125 shares. V.D.J.
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stood guarantee for bank overdraft to the tune of Rs. 47
| akhs and as the |earned Conpany Judge has noted the stake
of the appellant in the company was about Rs. 63 | akhs as
opposed to the stake of the respondents amounting to Rs.
1.87 lakhs. It is, therefore, clear that RP.J. group’s
interest in the company was not of the same magnitude as
that of the appellants. The |earned Conpany Judge put the
picture as follows: -
"The entire affidavit evidence brings in the

forefront two broad features. First, that there are
di sputes between the petitioners and the respondents
regardi ng appoi ntment of Vinode Kumar Jhunj hunwal | a and
Hariram Modi. It is  said on behalf of the petitioners
that these appointnents in breach of articles and in
breach of the provisions of the Conpanies Act are
adequate grounds  for winding wup. It is, on the other
hand said by the respondents that the allegations of
breach of articles and provisions of the Act are denied
and these arethe subject-matter of remedy by suit and
are ‘not the subject-matter of winding up. The other
feature is that the respondents charge the petitioners
with m sappropriation. The petitioners also charge the
respondents with~ having utilised the funds of the
conmpany. "

Is this conpany, in substance a partnership or in the
imge of a partnership as clained ? W nmay now address to
this aspect strenuously enphasised by M. -Sen. It as in
Ebrahim's case (supra) there had been an earlier
partnership and the partners |ater on formed into a conpany,
the matter would have stood on-a different footing. In the
present case, however, we do not find any special features
whi ch woul d unquestionably lead to the conclusion that the
conpany is in substance a partnership. On the other hand the
foll owi ng aspects are noteworthy:

Assum ng partnership had been contenplated, the idea
was del i berately abandoned. The conpany was started with one
Ani| Chandra Dutta who was norelation of the two/famlies
but was an enployee of V.D.J. This would negative the idea
of partnership which connotes equal status anongst the
partners. Wiile it is true that a director may work in the
conpany on renuneration, R P.J., however, served I|ike _an
enployee on nonthly salary not on his—own initiative
enjoying an equal partner’s freedom and prestige but
directly wunder the supervision and control of V.D J.
acknow edging a status definitely of a _subordinate
character. The voluntary financial involvement of ~a |arge
stake by V.D.J. carefully sought to be protected against
erosion of his interests by constant vigil on the day-to-day
wor ki ng does not fit in with the concept of a partnership

Al the above features do not enable us to accept the
submi ssion of the respondents that the conmpany in“this case
is in substance a partnership
243

In the present case there is yet another inportant
feature against the respondents. Serious trouble apparently
arose on or about My 23, 1966, when a Board neeting was
notified. Prior to that even though sonething mght,
per haps, be brewi ng inside, but nothing came to the surface
al t hough the respondents alleged that V.D.J's son, Vinode
Kumar  Jhunj hunwal | a, had been sent to the States at
conpany’s expense and was later on, after conpletion of
education, appointed as Technical Director and that al
these were illegal actions. It is significant that R P.J.
group was present in the neeting when these resol utions were
passed and they made no grievance at the tine about the
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sanme. The petition for winding up was filled on June 7, 1966
and the foundation for it was laid in the solicitors’ letter
to the appellants on My 27, 1966. That may be said to be
nucl eus of the dispute so far as the records show.

It is not a proper principle to encourage hasty
petitions of this nature wthout first attenpting to sort
out the dispute and controversy between the nenbers in the
donestic forum in conformty with the articles of
associ ation. There nmust be materials to show when ’'just and
equitable’ clause is invoked, that it is just and equitable
not only to the persons applying for wi nding up but also to
the conpany and to all its sharehol ders. The conpany court
will have to keep in mind the position of the conpany as a
whol e and the interests of the shareholders and see that
they do not suffer in a fight for power that ensues between
two groups.

The cases of small~ conpanies stand on a different
footing from a conpany |like 'the present wth nineteen
shar ehol ders, -al though apparently arrayed in two groups. It
is not, prima facie, established on the allegations that the
conpany cannot- run smoothly in the  best interest of the
general shareholders, including the RP.J. group, after exit
of the quondam directors.

The concl usion of the Division Bench that the conpany
is in substance a/ partnership venture was based on the
foll owi ng principal reasons:-

(1) The original idea was'to start a partnership
venture and that idea was given ultimtely
the shape of a private conpany

(2) The Sir Khata account shows that the starting
on a partnership venture the parties set up a
private conpany.

(3) The shareholding shows division anmngst two
fam |y groups.

(4) There was no denial by the appellants of a
specific averment of ‘the respondents that the
conpany was in substance a partnership

(5) The respondents were all along functioning as
wor ki ng partners and the respondent, V.D.J.
was the financial partner

We will exam ne each of these reasons.

244

Wth regard to the first reason, the solicitors’ letter
of May 27, 1966, which is the nucleus of the subsequent
winding up petition filed in court is of great significance
and the inprovement in the version later in the petition
will lose its inportance. It was stated in the solicitors’
letter that "sone tine in May 1956 it was agreed between our
client Shri R P. Jhunjhunwalla and Shri V. D. Jhunj hunwal | a
and Shri  Mahabir Prasad Jhunjhunwalla to do sone type of
busi ness in partnership, Shri V. D. Jhunj hunwal | a suggest ed
that a limted conmpany should be fornmed in which our client
could hold shares to the extent of -/6/- annas and Shri V.
D. Jhunj hunwal la and Shri  Mahabir Prasad Jhunjhunwalla to
the extent of annas -/10/- and that our client woul d manage
the business of such conpany as and when it was forned and
that the requisite finance for the working of the conpany
woul d be made by Shri V. D. Jhunjhunwal | a and Shri Mahabir
Prasad Jhunj hunwal | a. "

There is nothing in the above paragraph which is the
corner-stone of the plea of partnership in substance that
there was any active contenplation about forming of a
partnership. Reference to ’'sone type of business of
partnership’ is very casual in the above extract. On the
other hand, it is nore reasonable to conclude that although
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there m ght have been discussion about the advantages and
di sadvantages of partnership vis-a-vis a private linmted
conpany, no tine was lost in deciding to forma conpany. |If
this is the only basis of agreenment between the parties to
sustain the claim we are unable to accept the same.

Regarding the second reason, the Sir Khata account
whi ch has been heavily relied upon to found an agreenment or
understanding is wholly msconceived. It nerely shows that a
joint account was, for the time being opened for the purpose
of the formation of the conpany and the account was cl osed
on such formation. It does not indicate any understandi ng as
to the right of managenent of the conpany by any group of
sharehol ders. Thirdly, because the shareholding is between
two famly groups, it cannot be said that the conpany
thereby takes the inmage of partnership. On the other hand,
the fact that after ~discussion, the parties deliberately
abandoned the idea of formng a partnership would go to show
that there was no -intention to carry on business as
partners. Fourthly,  after going through the correspondence
it is not possible to say that there was no denial of the
avernent by the respondents that the conpany was in
substance a partnership. Apart fromanything else it is
enough to point out that in the letter of V.D.J. dated June
3, 1963, the allegations have been clearly denied. It is,
therefore, a very weak reason to reckon. Wth regard to the
| ast reason, it appears that the respondents thensel ves took
the position in their petition that R P.J. was managing the
affairs of the conpany under daily supervision and contro
of V.D.J. Vet her. this position is accepted by the
appel l ants or not, their statement in that respect gives no
indication of their right to mmnage the business as a
wor ki ng partner as clainmed. Besides, working on renuneration
by a director is not an unknown feature  even in conpany
busi ness and we have already adverted to the status in
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whi ch he worked. Nothing, therefore, turns on this feature.
Al'l the above reasons, therefore, fail to convince us that
the conclusion of the Division Bench that the conpany is in
substance a partnership, is correct.

We shoul d observe, that nothing observed by us' in this
appeal may be taken as expression of any opinion on the
nerits of the allegations and counter-allegations of the
parties.

In the result the appeal is allowed with costs. The
judgrment of the Division Bench is set aside. The w nding up
petition stands dismssed and the stay petition of the
appel l ant is all owed.

S R Appeal al | owed.
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