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ACT:

%

Code of Crimnal Procedure, 1973-Section 24 read with Paras
7.06, 7.08 of the Legal Renenbrancer Manual --Renewal of
term of District Governnment Counsel - Procedure under the
Manual - - Requi rements under S. 24 of the Code.

Code of Crim nal Procedure, 1973- Secti on 24-Public
Prosecutor or Additional Public Prosecutor-Term of - Extension
of renewal - Scope of-Duty of Sessions Judge and District
Magi st rat e- Panel of |awyers--Preparation-Necessity of.
Constitution of India, 1950-Article 136-Appeal-Assistant
District CGovernnent Counsel’s names recommended by Sessions
Judge for extension of their tenures not recomrended by
District Magi st r at e- Rej ecti on of Sessi ons Judge’ s
recomendati on by State-Legality of.

Cvil Services-Assistant District CGovernment Counsel’s nanes
recommended by sessions Judge for extension of their tenures
not reconmended by District Mgistrate-Rejection of Sessions
Judge’ s recomrendation by State-Legality of.

Code of Crimnal Procedure, 1973-Section 24(4)-Consideration
of suitability of a person to the post of District
CGovernment Counsel by District Magistrate-Judicial review by
Court s- Scope of .

C. A Nos. 722 and 723 of 1993.

HEADNOTE:

On 25.2.91 the appellants except appellant No. - 3 were
appoi nt ed as Assi st ant District CGover nirent Counse

(Crimnal) in accordance with the provisions of Section 24
of the Crimnal Procedure Code and the Legal Remenbrancer
Manual . The appell ant No.3 was appoi nted on 13.12.1990. The
| ast date of the tenure of the appellants, except appellant
No. 3, was 31.12.1991, where as the tenure of appellant No.3
was upto 13.12.1991. Before
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the expiry of their terms, the District Judge, preparing two
lists,”A and ‘B recommended the appellants’ nanes for
extension of their tenures. List ‘A contained the nanes of
Lawyers (including the appellants), whose work and conduct
was approved for their extension, whereas List 'B contained
the remai ni ng nanes of the lawers (including appellants in
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C. A Nos. 386, 387/ 1993) who were considered as 'average
| awyers’ . The District Judge requested the District

Magi strate to send his reconmmendation to t he State
Gover nnent .

The District Magistrate did not recomend the appellants’

nanes as their reputation, professional work, behaviour and
conduct was not found in accordance with public interest.

On 28.12.1991 the State Governnent extended the terns of the
appel lants till further orders. Later w thout assigning any
reason, the extension reconmended by the District Judge was
rejected by the State CGovernnent.

The appellants filed wit petitions in the H gh Court
agai nst the Government’s decision. The Hi gh Court dism ssed
their wit applications, against which the present appeals
were filed by special | eave before this Court.

C. A Nos. 386 & 387 OF 1993.

The appel | ants’ nanes were included in the List 'B prepared
by the District Judge. The State CGovernnent rejected the
recomendati on of the District Judge, wi thout assigning any
reason. The writ petitions preferred by themin the Hgh
Court were dism ssed. Hence these appeal s by special |eave.
As there was a conmon-issue-arose in these appeals, sane
were heard and deci ded together

The appel |l ants contended that in view of Para 7.06(2) of the
Legal Renenbrancer Manual the appointnment of any |ega

practitioner as a /District Government Counsel did not
automatically conme to an end.

The State submitted that as Section 24(4) of the Code of
Crimnal Procedure vested power in the District. Magistrate
to consider the suitability of the person -concerned, for
appoi nt nent, according to hisopinion, as such there was not
much scope of judicial review by Courts, unless a clear case
of nmalice on the part of the District Magistrate was made
out .

971

Allowing the Civil Appeals Nos. 722 and 723 of 1993 and
dismssing the Cvil Appeal Nos. 386 and 387 of 1993, this
Court.

HELD: 1. 1. Wen sub-section (4) and sub-section (5) of
Section 24 of the Code of Crimnal Procedure, speak about
preparation of a panel, out of which —appointments against
the posts of Prosecutor or Additional Public Prosecutor have
to be nade, then the Sessions Judge and the District
Magi strate are required to consult and di scuss the nanes - of
the persons fit to be included in the panel and-to include
such names in the panel

1. 2. The expressions "panel of names of persons”, do not mean
t hat some names are to be suggested by the Sessions Judge
and some coments are to be nade, in respect of those  names
by the District Magistrate, wi thout proper consultation and
di scussi on over such nanes. The statutory mandate ought to
have been conplied with by the District Mgistrate and the
Sessions Judge in its true spirit.

1.3.Section 24 of +the Code does not speak about the
extension or renewal of the terms of the Public Prosecutor
or Additional Public Prosecutor. But after the expiry of
the term of the appointnent of persons concerned, it
requires the sanme statutory exercise, in which either new
persons are appointed or those who have working as Public
Prosecutor or Additional Public Prosecutor, are again
appointed by the State Governnent, for a fresh term The
procedure prescribed in the Manual to the extent it is not
in conflict wth the provisions of Section 24, shall be
deemed to be supplenenting the statutory provisions. But
nmerely because there is a provision for extension or renewa
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of the term the sane cannot be clained as a nmatter of
right.

1.4. Wile exercising the power of judicial review even_in
respect of appointnent of nenbers of the | egal profession as
District Government Counsel, the Court can exam ne whet her
there was any infirmty in the "decision making process".
O course, while doing so, the Court cannot substitute its
own judgnent over the final decision taken in respect of
sel ection of persons for those posts.

Chi ef Constable of the North Wales Police v. Evans, [1982]3
Al E.R 141, referred to.

1.5.In the facts of the present case, the procedure
prescri bed by Section 24 of the Code have not been followed
by the District Magistrate. . There is

972

nothing on the records of the case to show that any panel
as required by sub-section (4) of Section 24, was prepared
by the District Mgistrate in consul"on with the District &
Sessions /Judge. The District Magistrate sinply nmde sone
general = ‘comment ~in respect of the appellants, when the
District & Sessions Judge had put themin List "A of his

reconmendat i on. This ~shall ~ not amunt to either t he
conpliance of sub-section (4) of Section 24 of the Code or
Para 7.06(2) of the Manual. It appears there has been no

effective or real 'consultation between the Sessions Judge
and the District Magistrate for preparation of the panel, as
contenpl ated by sub-section (4) of Section 24 of the Code.
1.6. The nmenbers of the legal profession are required to
maintain high standard of legal “ethics and dignity of
pr of essi on. They are not supposed to solicit work or seek
mandanus fromcourts in matters of professional engagenents.
1.7.1n view of the strong reconmendati on about the quality
of t he appel lant’ s professional work, t he District
Magi strate should have Applied his mind in consultation with
the Sessions Judge, in respect-of each individual | case,
instead of making a general and identical coment & agai nst
all the appellants.

1.8.As the District Mgistrate has not perforned hi s
statutory duty as enjoined by law, the appeals of the
appel l ants have to all owed.

1.9.The District Magistrate is directed to perform his
statutory duty afresh, in accordance with the requirenent of
Section 24 of the Code read with the rel evant paragraphs of
Chapter VII of the Manual, which are not inconsistent with
Section 24 of the Code, so far the appellants are concerned,
if the vacancies are still there. The necessary steps shal
be taken preferably within four months fromthe date of this
judgrment. The State Government shall thereafter performits
part in accordance with Section 24 and different . paragraphs
of the Manual which are applicable in the facts and circum
stances of the case.

Kumari  Shril ekha Vidyarthi v. State of U P., [1991] 1 SCC
212, referred to.

2.The District & Sessions Judge, who is required to express
his opinion ton the nerit and the conduct of the persons
recormended for appointnment or extension of the period as
District CGovernnent Counsel, has expressed the

973

opi nion that appellants (in C. As. Nos. 386-387 of 93) are
"average |awyers", and has put themin List'B . In other
words, neither the District & Sessions Judge has reconmended
the case of the appellants of these appeals for extension
nor the District Magistrate. Their case cannot be treated
at par with the appellants of the other appeals. |In such a
situation, no useful purpose will be served by directing the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 12

District Mugistrate to perform his statutory duty, as
requi red by sub-section (4) of Section 24 of the Code again,
even in respect of these appellants.

3. Al t hough power has been vested in a particular authority,
in subjective ternms still judicial reviewis perm ssible.
Barium Chemcals Ltd, v. Conpany Law Board, AIR [1967] SC
295; State of Assamv. Bharat Kala Bhandar Ltd-, AIR [1967]
SC 1766; Rohtas Industries Ltd. v. S.D. Agarwal, AIR [1969]
SC 707; The Purtabpur Company Ltd. v. Call e Conmm ssioner of
Bi har, AIR [1970] SC 1989 and; M A Rasheed v. The State of
Kerala, AIR [1974] SC 2249, relied on.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI.ON:- Civil Appeals Nos. 722 and 723
of 1993.
From t he Judgnent and Order dated 13.11.92 of the Allahabad
H gh Court in"WP. Nos. 688 & 1246 of 1992.
W TH

ClVIL APPEALS NOSs. 386 and 387 of 1993
Fromt he Judgnent and Order dated 13.11.92 of the Allahabad
Hi gh Court in W P. Nos. 8 19 and 888 of 1992.
Rajiv Dhawan, P.K. Dey and Rakesh ' Gosian, M. Rani
Jethmalani, (N.P.) for the Appellants in. C.A Nos. 722-
23/ 93.
R P. Saxena for the Appellants in C. A~ Nos. 386-87/93.
Yogeshwar Prasad and Ms. Rachna Gupta for the Respondent.
The Judgrment of the Court was delivered by
974
N.P. SINGH J The appellants in Civil Appeals Nos. 722 &
723 of 1993 had been appointed as Assistant  District
CGover nirent Counsel (Criminal) to appear in di fferent
crimnal cases, on behalf of the State, in different. Courts
in the District of Mradabad. They filed the connected Wit
Applications before the H gh Court against the decision of
the State Governnent, refusing to extend their term for a
farther period of three years, which were disnmissed by the
H gh Court.
It appears that the appellants. except appellant ~No. 3,
Gopal Sharnma. had been appointed by CGovernnent Order dated
25.2.91. as Assistant District Governnment Counsel (Crininal)
in the District of Mradabad, in accordance with the
provisions of Section 24 of the Criminal Procedure Code
(hereinafter referred to as "the Code")- and  the Legal
Renenbr ancer Manual (hereinafter referred to as "t he
Manual ") agai nst the substantive vacancies. " Appellant No.
3, however, had been appointed on 13.12.1990. The | ast  date
of the tenure of the appellants, other than appellant No. 3,
as mentioned in the aforesaid Governnent Order dated 25.
2.1991 was 31.12.199 1. The tenure of appellant No. -3 was up
to 13.12.199 1. It is not in dispute that before the expiry
of the termaforesaid, the District Judge, Mradabad, by his
letter dated 27.12.1991 recomended the nanmes of appellants
for extension of their terns. The District Judge prepared

two listsi.e. "A and 'B'. List "A contained the nane of
those | awers "whose work and conduct has been approved for
their extension as Governnent Counsel", whereas List ‘B

cont ai ned the names of the remaining Government Counsel, who
in the opinion of the District Judge were "average | awers".
The nanmes of the appellants are in List’A The District
Judge requested the District Magistrate. Mradabad. to send
hi s reconmendation to the State Governnment for extension of
the termof tile Government Counsel, mentioned in List’A.
The District Magistrate. after receipt of the recomendation
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of the District Judge aforesaid, by a comunication dated
2.1.92, did not recomended the nanmes of the appellants, for
extension of their terms, saying that on the inquiry at his
| evel, "reputation, professional work, behaviour and conduct
of the above nentioned CGovernnent Counsel was not found in
accordance with public interest”. It nmay be nmentioned that
on 28.12.9 1. tile State CGovernment had extended the terns
of the appellants till further orders. Utimtely, without
assigning any reason, the extension reconmended by the
District Judge was rejected by the State Governnment, which
decision is the subject matter of the controversy in the
present appeal s.

In the State of UWP., the Mmnual is an authoritative
conpilation of the government orders and instructions for
the conduct of legal affairs of the State Governnent. Par a

1.00 of Chapter VII gives the details of the Law Oficers of
the Government which includes the Government Counsel (Civil,
Revenue; Crim nal)

975

along with  many others |like Judicial Secretary and
Legi sl ative Secretary. The Chapter VII of the contains the
procedure in respect ~of appointnment and conditions of

engagenments of District Governnment Counsel. The District
Oficer is required it) consider all. the applications
received. in consultation with the District Judge and to

submit in order of preference the nanes of’ the |ega
practitioners, along with the opinionof the D strict Judge
on tile suitability and nmerit of each candi date to the State
CGovernment gi vi ng due wi ghtage to the claimof the existing
i ncunbent s, i f any. Af ter the recei pt of such
recomendations, the Legal ~Renmenbrancer is required is
required to submit the said recommendations with his own
opinion for the orders of the State Governnent.
In Para 7.06 of the Manual, the -procedure regarding the
appoi ntnent and renewal has been prescribed
"7.06. Appointment and renewal (1) The |[|ega
practitioner finally sel ected by the
Gover nirent nay be appoi nt ed District
CGovernment Counsel for one year fromthe date
of his taking over charge.
(2)At the end of the aforesaid periodic the
District Oficer after consulting the District
Judge shall submit a report on his work and
conduct to the legal Renenberancer together
with the statement of work done in-FormNo. 9.
Should his work or conduct be found to he
unsatisfactory the matter shall be reported to
the Governnent for orders. |If the report in
respect of his work and conduct is satisfac-
tory, he nay be furnished with a deed of
engagenent in Form No. 1 for a “term not

exceeding three years. On hi s first
engagenment a copy of Form No.2 shall he
supplied to himand lie shall conplete —and
return it to the Ilegal Renenbrancer for
record.

(3) The appointnent of any legal practitioner
as a District Governnent Counsel is only
pr of essi onal engagement terminable at will on
either side and is not appointment to a post
under the gover nment . Accordingly t he

government reserves the power to terninate the
appoi ntnent of any District Governnment Counse
at any tine wthout assigning any cause."

Para 7.08 contains the procedure for renewal after expiry of
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the original term-
"7.08. Renewal of term(1l) At least three
nont hs before the expiry

976
of the termof a District Governnment Counsel,
the District Oficer shall after consulting

tile District Judge and considering, his past
record of work, conduct and age, report to the
Legal Renenbrancer together with the statenent
of work done by himin Form No.9 whether in
his opinion the termof appointment of such
counsel should be renewed or not. A copy of
the opinion of the District Judge should also
he sent along with the recommendati ons of the
District Oficer.

(2)Were recomendation for the extension of
the termof a District Government Counsel is
made for a specified period only the reasons
therefore shall also he stated by the District

O ficer.
(3) Wi | e forwardi ng, his recomendation for
renewal of the term District CGover nirent
Counsel -
(1) t he District Judge shall gi ve an

estimate of the quality of the Counsel’s work
fromthe judicial standpoint, keeping, in view
the different aspects of a |awers capacity
as. it \is manifested before himin conducting,
State  cases, and specially his professional
conduct .

(ii) the District Oficer shall give his
report about the suitability of the District
Government Counsel from the administrative

point of view, his public reputation in
gener al hi s character. integrity and
pr of essi onal conduct.

(4) | f the Governnent agrees w'th the

recommrendations of the District O ficer for
the renewal of the term of the  CGovernment

Counsel , it may pass orders for  re-appointing
himfor a period not exceeding three years.

(5) If the governnment decides not to - re-
appoi nt a CGovernnent Counsel, the Legal

Renenbrancer nmay call upon the District Ofice

to forward fresh reconmendati ons in the nmanner
laid down in para 7.083.
(6) The procedure prescribed in. this para
shall be followed on the expiry of  every
successi ve period of renewed appoi ntnent of a
977
Di st Governnent Counsel
Note : The renewal beyond 60 years of age shall depend  upon
conti nuous good work, sound integarity and physical fitness
of the Counsel
It was pointed out on behalf of the appellants, that any
| egal practitioner finally selected by the Governnent nay be
appointed as District Government Counsel for one year from
the date of his taking over charge, but in view of Para 7.06
of the Munual at the end of the aforesaid period the
District Magistrate after consulting the District Judge has
to submit a report on his work and conduct to the Lega
Remenbrancer in the formprescribed. If the report in
respect of his workand conduct is satisfactory, then such
Counsel shall be furnished with a deed of engagenent in form
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No. 1 for a termnot exceeding three years. Para 7.08 of
the Manual contains the procedure for renewal of the term of
the District Government Counsel after the expiry of origina
term It requires the District Officer at |east three nonths
before the expity of the termof a District Government
Counsel to report to the Legal Rmenbrancer after consulting
the District Judge and considering the past record of work
conduct and age of such District Governnment Counsel. |If the
Covernment agrees wth the reconmendation it may pass an
Order re-appointing himfor a period not exceeding three
years.

The stand of the appellants is that in view of Para
7.06(2), the appointnent of any legal practitioner as a
District Governemmt Counsel; does not automatically cone to
an end rather it indicates and element of continuity and
that is why Para 7.06(2) requires the District Oficer at
the end of period of one year to submt a report after
consulting the District Judge concerned in respect of the
wor k and conduct of such District Governnment Counsel to the
Legal Renenbrancer in a formprescribed. If the report in
respect of work and conduct s satisfactory then such
District Governnent Counsel shall be furnished with a deed
of engagenent in a formprescribed for a termnot exceeding
three vyears. As such after the period of one year if the
engagenment for a/further period upto three years is not
given, it anmounts to a stigma.

On behalf of the appellants attention of this Court was
drawmn to a letter addressed to the District Magistrate by
Dr. Nepal Singh, M L.C, the District President of the
party then in power recomending the npames of ot her
Governnment Counsel for renewal/extension of their term It
was pointed out that in respect of all those persons. The
District Magi strate has recomended for extension. There is
however, no nmaterial before us to show that the District
978
Magi strate was influenced by the said letter in any  manner
A part formthat the persons so resomended by the /'District
Magi strate were not inpleded as respondents to ‘the Wit
applications. As such we are not inclined to go into this

aspect.
The different paragraphs of the Manual aforesaid were
examned in detail in the case of Kumari Shrilekha Vidyarth

v. State of U P. [1991] 1 SCC 212, in connection w'th an
order dated February 6, 1990 issued by the State of U P
term nating the appointnents of all Governnent Counlsel (
Cvil Criminal and Revenue) in all the districts of the
State of UP. wth effect from February 28, 1990 and
directing the preparation of fresh panels  for maki ng
appointnents in places of the existing incunbents. while
guashi ng such general order it was said: -

Viewed in any manner the inpugned  circular
dated February 6, 1990 is arbitrary. It
term nates all the appointnents of CGovernnent
Counsel in the districts of the State of Uttar
Pradesh by an omi bus order even though these

appoi ntnents were all individual. No comobn
reason applicable to all of them justifying
their term nation in one stroke on a
reasonabl e ground has been shown. The

submi ssi on on behal f of the State of
Uttar Pradesh at the hearing that many of them
were likely to be re-appointed is by itself
anple proof of the fact that there was tota
non-application of nnd to the individua
cases before issuing the gener al or der
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termnating all the appointnents. This was
done in spite of the clear provisions in the
L. R rmanual lying down detail ed procedure for
appoi ntnent, termination and renewal of tenure
and the requirenent to first consider the
exi stiong incumbent for renewal of his tenure
and to take steps for a fresh appointnent in
his place only if the existing incunbent is
not f ound suitable in comparison to nor e
sui tabl e persons avail able for appointnent at
the time of renewal. In the case of existing
appoi ntees a decision has to be first reached
about their non-suitability for renewal before
deciding to take steps for nmaking fresh
appointnents to replace them None of these
steps were taken and no material has been
produced to show that any existing incunbent
was found wunsuitable for the office on
obj ective assessnent before the decision to
replace all by fresh appoi ntees was taken. The
prescribed procedure laid down in the L.R
Manual which has to regul ate exercise of this
power was tatally igonered.
In the present case it appears to be an admtted position
that appointnents /of the appellants as assistant District
CGovernment Counsel (Crimnal) is governed

978
979
. LMD
by Section 24 of the Code, as well different paragraphs of
Chapter VI1 of the Manual. It was not di sputed on behalf of

the State, that appellants shall be deened to be Additiona
Public Prosecutors within the neaning of Section 24 of the
Code, although in the order of appointnment they have been
desi gnat ed as Assistant District CGover nirent Counse
(Crimnal). The procedure prescribed in the Manual can be
observed and followed as supplenmental to the provisions of
Section 24 of the Code. Needless to say that, if there is
any conflict, then Section 24 of the Code being statutory
in nature wll override the procedure prescribed in the
Manual . The rel evant part of Section 24 is as such

"24. Public Prosecutors (1) For every High

Court, the Central CGovernnent of the State

shal |, after consultation with the H-gh Court,
appoint a Public Prosecutor and nmay al so
appoi nt one or nore Addi ti onal Public

Prosecutors, for conducting in such Court, any
prosecution, appeal or other proceedings on
behalf of the Central Government. or ~ State
Covernment, as the case may be.

(2)

(3) For every district, the State Government
shal | appoint a Public Prosecutor and nmay al so
appoi nt one or nore Addi ti onal Public
Prosecutors for the district:

Provi ded that the Public Pr osecut or or
Addi tional Public Prosecutor appointed for one
district my he appointed also to be a Public
Prosecutor as the case may be for another
district.

(4) The District Magi strate shal I, in
consultation with the Sessions Judge, prepare
a panel of nanmes of persons, who are. in his
opi ni on, fit to he appointed as Public
Prosecutors or Additional Public Prosecutors
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for the district.
(5) No Person shall be appointed by the
State Governnment as the Public Prosecutor or
Addi tional Public Prosecutor for the district
unl ess his nane appears in the panel of nanes
prepared by the District Mgistrate under sub-
section (4)."
The Code prescribes the procedure for appoi ntnent of Public
Prosecutor and Additional Public Prosecutor, for the Hi gh
Court and the District Courts by the State Governnent. The
franers of the Code, were conscious of the fact, that the
Public Prosecutor and the Additional Public Prosecutor have
an inportant role,
980
while prosecuting on behalf of the State, accused persons,
who are alleged to have conmitted one or the other offence.
Because of that,  provisions ~have been nade for their
selection in the Code. It is for the Sessions Judge to
assessee /the nerit and professional conduct of the persons
recormended for such appointnments and t he District
Magi strate to express his opinion on the suitability of
persons so recomended, fromthe administrative point of
view. Sub-section (5) of Section 24 provides that no person
shall be appointed by the State Governnent as the Public
prosecutor or as an Additional Public Prosecutor "unless his
nane appears in the panel of nanes prepared by the District
Magi strate under sub-section (4)". The aforesaid section
requires an effective and real consultation between the
Sessions Judge and the District Magistrate, about the nerit
and suitability of - person -it) he appointed as Public
Prosecutor or as an Additional Public Prosecutor.  That is
why it requires, a panel of nanmes of persons, to be prepared
by the District Magistrate in consultation with the Sessions
Judge. The same is the position so far the Manual is
concer ned. It enunerates in detail, how for purpose of
initial appointnent extension or renewal, the District Judge
who is also the Session Judge, is to give his estimte of
the quality of the work of the Counsel from the judicia
Standpoint and the District Oficer i.e. the D'strict
Magi strate is to report about the suitability, ~of such
person, from adm nistrative point of view
On behalf of the State, our attention was drawn to - the
expression "in his opinion" occurring in sub-section (4) of
Section 24 of the Code. It was urged that as the Code vests
power in the District Magistrate to consider the suitability
of the person concerned, for appointnent, according, to his
opinion, there is not nuch scope of judicial review by
Courts, wunless a clear case of nalice on the part of the
District Mugistrate is made out. In view of the series of
judgrments of this Court in Barium Chemicals Ltd v. ~ Conpany
Law Board, AIR 1967 SC 295; State of Assam Bhatrai Kala
Bhandar Ltd. AIR 1967 SC 1766, Rohtas Industries Ltd. v. S.D.
Agarwal , AIR 1969 SC 707, The Purtapur Conpany Ltd. v.  Cane
Conmi ssi oner of Bihar AIR 1970 SC 1896 and M A. Rasheed v.
The State of Kerala, AR 1974 SC 2249, it is alnpst settled
that, although power has been vested in a particular
authority, in subjective term, still judicial review is
per m ssi bl e.
In the present case the District & Session Judge strongly
recommended extension for the appellants, saying that so far
their work and conduct were concerned, the same had been
approved. But the District Magistrate, sinply said that on
the inquiry at his level "reputation, professional work,
behavi our and conductor the appell ants as government counse
was not found in accordance with the public interest”. The
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quality of the Counsel’ work has to be judged and assessed
981

by the District & Sessions Judge. The District Magistrate
is required to consider the suitability of such person, from
the administrative point of view According to us, in view
of the strong recomendation about the quality of the
appel l ants’ professional work, the District Magi strate
should have applied his mind in consultation wth the
Sessions Judge. in respect of each individual case. instead
of making a general and identical coment against all the
appel | ant s.

Apart fromthat the mandate of sub-section (4) of Section 24
is that "the District Magistrate shall, in constitution with
the Session Judge, prepare a panel of nanes of persons".
Sub-section (5) of Section 24 prescribes a statutory bar
that no person shall be appointed by the State Governnent as
the Public Prosecutor or Additional Public Prosecutor for
the district "unless his nane appears in the panel of nanes
prepared by the District Mgistrate under sub-section (4)".
When sub-section (4) and sub-section (5) of Section 24 of
the Code, speak about preparation of a panel, out of which
appoi ntnents agai nst the posts of Prosecutor or Additiona
Public Prosecutor have to he made. then the Sessions Judge
and the District Magistrate are required to consult and
di scuss the nanes /of the persons fit to be included in the
panel and to include such nanes in the panel. The
expressions "panel of names of persons®, do-not nmean that
some nhames are to be suggested by the Sessions Judge and
sone comments are to be nade, in respect of those nanes by
the District Magistrate, w thout proper consultation and
di scussi on over such nanes. The statutory mandate ought to
have been conplied with by the District Mugistrate and the
Sessions Judge in its true spirit. ~In the facts of the
present case, no such panel appears to have been prepared by
the District Magistrate interms of sub-section (4) of
Section 24. As Section 24 of the Code does not speak about
extension or renewal of the term of the person so appointed,
the sanme procedure, as provided under sub-section (4) of
Section 24 of the Code, has to be followed. |In the present
case the District Mgistrate instead of having an effective
and real consultation with the District & Sessions Judge
simply made sonme vague and general conmments against the
appel l ants, which cannot be held to he the conpliance of the
requi renent of subsection (4) of Section 24.

In the case of Kunmari Shrilankha Vidyarthi (supra),  this
Court was not concerned with the question regarding the
extension/renewal of the ternms of the Governnent Counsel
The primary question which was examined by this Court in
that case, was as to whether it was open to the State
CGovernment by the inmpugned circul ar dated February 6, /1990.

to terminate appointnents of all the Government Counsel in
the different districts of the State, by an omi bus ' order
even though those appointnents were all individual. It was

hel d that any such exercise of power by the State Governnent
cannot satisfy the test of Article 14 of the Constitution
982

and as such was unreasonable and arbitrary. In that
connection reference was nmade to the Manual aforesaid and it
was pointed out that the said Manual has laid down detailed
procedure for appointnment, term nation and renewal of the
tenure of the District Governnment Counsel. It was pointed
out, that different paragraphs of the Manual require, first
to consider the existing incunbents for extension and
renewal of their tenure and to take steps for fresh
appointnent in their place, if the existing incunmbents were
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not found suitable in conmparison to nore suitable persons
avai |l abl e for appointnment at the tinme of the renewal.

As al ready nentioned above. Section 24 of the Code does not
speak about the extension or renewal of the term (if the
Public Prosecutor or Additional Public Prosecutor. But
after the expiry of the termof the appointnment of persons
concerned. it requires the sane statutory exercise, in which
either new persons are appointed or those who have been

wor Ki ng as Public Prosecutor or Addi ti onal Public
Prosecutor. are again appointed by the State Governnent, for
a fresh term The procedure prescribed in the Manual - to
the extant - it is not in conflict with the provisions of
Section 24. shall he 'deened to be supplenenting the
statutory provisions. But nerely because there is a

provision for extension or renewal of the term the sane

cannot he clainmed as a matter of right.

It is true that none of the appellants can claim as a

matter of right, that their terns should have been extended

or that /'they should be appointed against the existing
vacancies but certainly they can make a grievance that
either they -have not received the Pair treatnent by the
appoi nting authority or that the procedure prescribed in the

Code and in the Manual aforesaid. have not been foll owed.

Wiile exercising the power of judicial review even in

respect of appoi ntnent of nenbers of the |egal profession as

District Governnent Counsel the Court can exanmi ne whether

there was any infirnmty in the "deci sion naking process." O

course, while doing so the Court cannot substitute its own

judgrment over the final decision taken in  respect of
sel ection of persons for those posts. It was said in the

case of Chief Constable of the North Wales Plice v.

Evans. (1982) 3 AIl E.R 141; -

"The purpose of judicial review is to -ensure that the
i ndi vi dual receives fair treatnment, and not to
ensure that the authority, after according
Pair treatnent. reaches on a matter which it
is authorised or enjoined by law to decide for
itself a conclusion which is correct in the
eyes of the court."

In the facts of the present case, the procedure prescribed

by Section 24 of the Code have not been followed by the

District Magistrate. There is nothing on the
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records of the case to show that any panel as required by

sub-section (4) of Section 24 was prepared by the District

Magi strate in consultation with the District & ~Sessions

Judge. The District Magistrate sinply made. sone genera

coment in respect of the appellants. Wen the District &

Sessi ons Judge had put them in List A of his

recomendati on. According, to us, this shall not ambunt to

either the conpliance of 'sub-section (4) of Section 24 of
the Code or Para 7.06(2) of the Manual. It appears  there
has been no effective or real consultation between the

Sessions Judge and the District Magistrate for preparation

of the panel, as contenplated. by sub-section (4) of Section

24 of the Code.

The nenbers of the |egal profession are required to maintain

high standard of legal ethics and dignity of profession

They are not supposed to solicit work or seek mandanus from

courts in matters of professional engagenents. W have been

persuaded to interfere in these matters to a limted extent,
as we are satisfied that there is patent infraction of the
statutory provisions of the Code. As we are of the view
that the District Mgistrate has not performed his statutory
duty as enjoined by |aw, the appeals of the appellants have
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to be all owed.

In the result, the appeals are allowed. W direct the
District Mgistrate, Mradabad, to perform his statutory
duty afresh. in accordance with the requirement of Section
24 of the Code read with the rel evant paragraphs of Chapter

VIl of the Manual, which are not inconsistent with Section
24 of the Code. so far the appellants are concerned, if the
vacancies are still there. The necessary steps shall be

taken preferably within four nmonths fromthe date of this
judgrment. the State Governnent shall thereafter perform its
part in accordance with Section 24 and different paragraphs
of the Manual which are applicable in the facts and circum
stances of the case. W nmeke it clear that we are not
expressing any opinion on the nerit of the claim of the
appel l ants to get extension or appoi ntnent against the posts
of Assistant District Governnent Counsel (Criminal). There
will he no order as to costs.

ClVIL APPEALS NCS. 386 & 387 OF 1993

So far 'the appellants of these appeals are concerned, their
nanes were  put under List B by the District & Sessions
Judge in-his recommendation saying that they were "average
l awyers". Their case stands-on a different footing. The
District & Sessions Judge. who is required to express his
opinion on the nerit and the conduct of the persons
recommrended for appointnent or extension of the period
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as District Governnent Counsel, has expressed the opinion
that appellants are "average | awers™ and has put them in
List B. In other words, neither the District & Sessions
Judge has recommended the case of the appellants . of these
appeals for extension nor the District Magistrate. Thei r
case cannot be treated at par with the appellants " of the
ot her appeals. |In such as situation, no useful purpose wll
be served by directing the District Magistrate to ' perform
his statutory duty as required by sub-section (4)of | Section
24 of the Code again, even the respect of these appellants.

Accordingly, these appeals are dism ssed. there will be no
orders as to costs.
V.P. R, C. A Nos. 722 and 723/93 al | owed.

C.A. Nos. 386 and 387/93 disni ssed.
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