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ACT:
I ndi an | nconme-tax Act, 1922-Cash credi ts-1 ncome from

undi scl osed sources- Appel l ate Tri bunal” addi ng such i ncone on
concessi on from counsel-Duty to decide on evi dence-
Tribunal’s duty when dealing with case after  receiving
opi nion of Hi gh Court in reference.

HEADNOTE

On July 1, 1949 the assessee who carried on business in
Mysore State brought into his books of account an/ opening
cash balance of Rs. 1,87,000. The Incone-tax Oficer held
that out of the above sum Rs. 1,37,000 was the assessee’'s

i ncone from undi scl osed sour ces. The assessee’s
expl anations were rejected by the Incone-tax Officer and in
appeal by the Assistant Conmm ssioner. The Appell ate

Tri bunal considered that on the facts of the case it was not
unlikely that on the relevant date the assessee had sone
cash but held Rs. 50,000 to be incone from undisclosed
sources observing : "[Counsel] for the assessee also stated
that his client was prepared to be assessed on Rs. 50, 000".
In reference the Hgh Court held that the Tribunal’s
concl usi on was based on no evidence. The assessee appeal ed.

HELD : The function of the Tribunal hearing an appeal is
purely judicial. It is under a duty to decide all ~question
of fact and law raised in the appeal before it : for that
purpose it nust consider whether on the materials relied
upon by the assessee his plea is nmade out. The Tribuna
cannot nmke arbitrary decisions. |Its order in the present

case without recording any reasons in support of the
estimate of unaccounted incone could not, therefore, be
sustai ned. There was al so substance in the assessee’s plea
that evidence in his favour had not been properly considered
and that his case had not been fairly tried. [684CF, 685A-
Bl

I ncome-tax Appellate Tribunal, Bombay & Os. v. S C
Canbatta & Co. Ltd., 29 |I.T.R 118 and Raj kumar MIIls Ltd.
v. Inconme-tax Appellate Tribunal, 33 I.T.R 750, referred
to.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 631 of 1966.
Appeal by special l|eave fromthe judgment and order dated
Novermber 23, 1964 of the Mysore High Court in |Incone-tax
Revi sion Petition 6 of 1964.

K. Srinivasan and R Gopal akri shnan, for the appellant.

S. T. Desai, A. N Kirpal, S. P. Nayyar for R N Sachthey
for the respondent.

The Judgrment of the Court was delivered by

Shah, J.-The appellant a trader in groundnuts and other
commodities in the State of Mysore was taxed under the
Mysore I ncome-tax Act, 1923, for the assessnent years ending
with the assessment year 1949-50. On July 1, 1939, the
assessee brought

6 82
into his books of ‘account an opening cash bal ance of Rs.
1, 87, 000. In proceedings for assessnent to 'tax for the

year whi ch _ended June 30, 1950 the assessee was called upon
to explain that entry and to produce his books of account of
the wearlier years. The assessee pleaded that his books of
account upto June 30, 1949, were |lost and that the amount of
Rs. 1,87,000 represented " cash brought froman iron safe
kept in his house". / The Income-tax O ficer found that in
each previ ous year when the assessee was assessed under the
Mysore Income-tax  Act, he had pl eaded that 'his books of
account were either lost or stolenin the succeeding year
The I nconme-tax O ficer was of the view that the assessee had
probably an anobunt of Rs. 50,000 on hand representinng a cash
bal ance brought forward fromthe previous year, and that the
bal ance of Rs. 1,37,000 was the assessee’s incone from
undi scl osed sources. The order passed by the |I|ncone-tax
Oficer assessing to tax the incone of the assessee for the
year 1951-52 was set aside by the Appellate Assistant Com
m ssioner on the ground that under S. 2(11) of the / |ncone-
tax Act, 1922, the previous year for the incone from other
sources could only be the financial year ending March 31,
1950. Gving effect to this finding, the Income-tax Oficer
issued a notice of reassessnent under-s. 34 of the Indian
Income-tax Act for bringing to tax the anmount discl osed by
the books of account of the assessee for the assessnent year
1950- 51.

The assessee subnmitted a petition to the H gh Court of
Mysore for a wit declaring that the notice under S. 34 of
the Act issued by the Income-tax Oficer was w thout
jurisdiction, and for an order quashing the (notice and
proceedi ngs consequent thereon. This petition was dism ssed
by the Hi gh Court of Mysore and the order was confirnmed by
this Court in appeal

In the neanwhile the Incone-tax Officer conpleted the as-
sessnent for the year 1950-51 and brought to tax Rs.
1,37,000 as incone from undisclosed sources which had
escaped tax. The assessee’s contention that he had assets
on hand exceeding Rs. 1,55,000 fromhis share of the joint
famly property, business income and other sources, and
those assets were brought into his books of account on July
1, 1949, was rejected by the Incone-tax Officer. The order
passed by the Incone-tax O ficer was confirmed in appeal by
the Appell ate Assistant Comm ssioner. The assessee appeal ed
to the Appellate Tribunal and contended, inter alia, that
the evidence produced by himshowed that he had with him on
October 27, 1946, in his bank account Rs. 1,38,946 that he
had received Rs. 55,846 as his share on partition of the
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joint famly of which he was a nenber, and that besides
these sources he had agricultural incone. The | ncone-tax
Appellate Tribunal nodified the order of the Appellate
Assi stant Conmm ssioner and brought to tax
683
Rs. 50,000 as incone from undiscl osed sources. The reasons
recorded by the nmenbers of the Tribunal may be set out in
their own words
"It is clear that the assessee has not been
able to explain the source of Rs. 1,37,000
satisfactorily. But there have been trading
additions for the assessnment years 1951-52 and
1952-53 of Rs. 27,899 and Rs. 85,000. But the
assessee has not proved that this anmbunt was
all intact and besides, as pointed out by the
Depart ment al “Representative, the bank bal ance
on 22-10-1946 woul d not have represented the
cash possessed by the assessee and at the sane
time, it is not unlikely that the assessee had
sone cash having regard to the trade in
jaggery, the assets got on partition in the
H ndu undivi ded-fanmi |y and other sources; the
Counsel “for the assessee also stated that his
clientt was prepared to be assessed on Rs.
50, 000. So we direct that the addition must
be confined to Rs. 50,000 only."
The Tribunal drew up a statenent of the case-under s. 66(2)
of the Incone-tax Act and submitted three questions to the
H gh Court of Mysore, of whichthe second and the third
guestions are relevant for the purpose of thi's appea
"2. Havi-ng found that the assessee was not
able to explain satisfactorily the source of
the credit of Rs. 1,37,000, whether t he
Tribunal had any material to cone to the
conclusion that the addition of Rs. 1,37,000
made by the Income-tax O ficer as the incone
from undi scl osed sources should be reduced to
Rs. 50, 000 only?
3. Whet her on the facts and in t he
circunstances of the case, the Tribunal was
justified in lawin reducing the addition of
Rs. 1,37,000 to Rs. 50,000 as inconme from
undi scl osed sources ?"
The High Court answered the two questions in the negative.
The Hi gh Court observed 'that the Tribunal’s concl usion that
out of the amount brought to tax by the Inconme-tax ~ O ficer
only Rs. 50,000 represented i ncome fromundi scl osed sources
was based on no evidence. The Hi gh Court observed
"The finding . . . . shows that, the Tribuna
al so did not accept 'the explanation given by
the assessee as regards the cash credit entry
on 1-7-1949. But strangely enough, the
Tri bunal, for no reason whatsoever, cane to
the concl usion that the unaccounted incone my
be estimated at Rs. 50,000. W do not

684

.l ml5

know how the offer of the counsel for the assessee was at
al | relevant. The Tribunal’s surm se about the assessee’'s

income fromjaggery trade and the receipt by himat the time
of the partition in his famly is not based on any nateri al
Surmises have no place in judicial and quasi-judicia
proceedi ngs. "

The judgnent recorded by the Tribunal has not the merit of
clarity or of consistency. The Tribunal conmmenced by disbe-
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lieving the explanation of the assessee relating to the
source of the credit entry. After sone i nconcl usi ve

statenments it proceeded to record that it was not unlikely
that the assessee had sone cash on hand fromprofits earned
in the trade fromjaggery, and from assets received on
partition of the joint famly of which the assessee was a
menber . In estimating Rs. 50,000 as the incone from
undi scl osed sources, 'the Tribunal nerely relied upon the
offer nade by counsel for the assessee. This was an
unsati sfactory way of disposing of the appeal. The function
of the Tribunal in hearing an appeal is purely judicial. It
is under a duty to decide all questions of fact and |aw
raised in the appeal before it : for that purpose it nust
consider whether on the naterials relied wupon by the
assessee his plea is nmade out. Conclusive proof of the
claim is not predicated :  the Tribunal nay act upon
probabilities, and presunptions nmay supply gaps in the
evi dence whi ch may not on account of delay or the nature of
the transactions or for other reasons be supplied from
i ndependent “sources. But the Tribunal cannot make arbitrary
decisions it —cannot found its judgnent on conjectures,

surm ses or speculation. Between the clainms of the public
revenue and of the tax-payers, the Tribunal nust maintain a
judicial balance. The order passed by the Tribunal w thout
recording any reasons in support of the estimte of
unaccount ed i ncone cannot, therefore, be sustained.

But counsel for | the assessee said that the case of the
assessee had not been fairly tried.” He said that there was
on the record evidence that in apartition suit between the
assessee and his brother the assessee received on June 30,

1949 an anount of Rs. 48,500 and Rs. 14,647 and Rs. 13,116
representing "noney bonds". He also said that the assessee
bad made a profit of Rs. 70,000 in his business in jaggery,

that between November 18, 1946 and Decenmber 16, 1948, the
assessee had drawn cheque "to self" on the Mysore Bank for
Rs. 1,67,800, and between January 18, 1947 and Novenber 25,
1947 the assessee had drawn cheques "to self" /for Rs.
52,255, and that on October 22, 1946 the assessee had in his
Bank Account a balance of Rs. 1,39,946: Counsel” contended
that the assessee had at the nmaterial time |arge funds which
coul d have been brought into the books of account on July 1,
1949, but the Tribunal failed to consider the evidence

685

and had nerely accepted the of fer made by counsel ~for the
assessee that lie should be assessed in the sum of Rs.
50, 000.

For the reasons already recorded, we agree with the answers
recorded by the Hi gh Court on the two questions.

But it is necessary to give, certain effective directions,
lest a bald order of dismissal of the appeal may result in
i njustice, especially when the assessee had not a fair tria

of his <case before the Tribunal. Section 66(5) of the

Indian Income-tax Act, 1922, requires the Tribunal on
receiving a copy of the judgnent of the Hi gh Court to pass
such orders as are necessary to dispose of the case
conformably to such judgnent. This clearly inmposes an
obligation wupon the Tribunal to dispose of "the appeal in
the [light of and conformably with the judgment of the High
Court. Before the Tribunal passes an order disposing of the
appeal, there would normally be a hearing. The scope of the
hearing nmust of course depend upon the nature of the order
passed by the High Court. |If the Hi gh Court has agreed with
the view of the Tribunal, the appeal nay be di sposed of by a
formal order : if the H gh Court disagrees with the Tribuna

on a question of law the Tribunal nust nodify its order in
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the light of the order of the High Court : if the H gh Court
has held that the judgnment of the Tribunal 1is vitiated,
because it is based on no evidence or that it proceeds upon
conj ectures, specul ation or suspicion, or has been delivered
after a trial contrary to rules of natural justice, the
Tribunal would be wunder a duty to dispose of the case
conformably w th the opinion of the Hi gh Court and on ’the
nerits of the dispute. |In all cases, however, opportunity
nmust be afforded to the parties of being heard.
I ncome-tax Appellate Tribunal, Bombay & Os. v. S C
Canbatta & Co. Lid. (1) the Bonbay Hi gh Court expl ained the
procedure to be followed in the disposal of an appea
confornably to the judgnent of the High Court. Chagla, C
J., in deI|ver|ng the judgnent of the Court observed
. . When a reference is nade to the High
Court ei ther under s. 66(1) or section 66(2)
the decision of the Appellate Tribunal cannot
be” | ooked upon as final; in other words, the
appeal is not finally disposed of. It is only
when the Hi gh Court decides t he case,
exercises its advisory jurisdiction, and gives
directions  to -the Tribunal on questions of
law, and the Tribunal reconsiders the matter
and decides it, that the appeal is finally
di sposed” of....... it is clear that what the
Appel late Tribunal is doing after the High
Court ' has heard the caseis to exercise its
appel'l ate powers under section 33. . . . . The
shape that the appeal would ultimtely take in
the decision that
(1) 29 1.T.R 118.

the Appellate Tribunal would ultimtely give

woul d entirely depend upon 'the view  taken

by the Hi gh Court."
A simlar view was expressed by the Bonbay H gh Court in
Raj kumar M1ls Ltd. v. Incone-tax Appellate Tribunal(1).
The High Court has held, and we agree with the H gh Court,
that the judgnent of the Tribunal is based on no reasoning
and is on that account speculative. But by recording that
answer, it is not to be inplied that the order of the
Appel |l ate Assistant Commi ssioner is confirmed. It will~ be
the duty of the Tribunal, conformably with the judgnent of
the High Court, to dispose of the case after hearing the,
assessee and the Commissioner in the light-of the evidence
and according to | aw.

Subject to this direction, the appeal is dismssed. The
appellant wll pay the costs of the Commissioner in this
appeal

G C Appeal
di smi ssed

(1) 33 1.T.R 750.
687




