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ACT:

Jammu and Kashmr Houses and Shop Rent Control Act, 1966, S.
11(1)(h) Second Proviso to Explanation, Interpretation of-
Whet her mandatory for the courts to conply even in the
absence of specific pleading.

HEADNOTE:

Under the second proviso to the Explanation to S. 11 (1) (h)
of J & K Houses and Shop Rent Control Act, 1966 the court
before evicting the tenant frompart only of the prem ses,
must satisfy itself after taking the entire evidence to
fulfil the reasonabl e requirenent of the |andlord.

The High Court in second appeal held that the trial ‘court as
well as the first appellate court have taken this point into
consideration and found that it would not be feasible to
order the eviction of the appellant only froma portion of
the suit prem ses and therefore disnm ssed the appeal
Granting the special leave, allowing it and remanding the
matter, the court.

HELD: The second proviso to the Explanations to S. 11

(1) (h) of the Jamu and Kashmir Houses -~and ~Shops~ Rent
Control Act, 1966 mandates the court to consider ~ whether
partial eviction as contenplated therein should be ordered
or the entire holding should be directed to be evicted.
This aspect, therefore requires judicial exploration after
giving opportunity to both side, to lead evidence in/ this
behal f. The court nust proceed on the footing “that the
absence of a specific pleading under the said proviso does
not stand in the way of the obligation of the court to act
in conpliance with the nandate of the statute. [381 A-B-D]

R S Madan v. G M Sadiq, 1971, J & K Law reports 260;
over-rul ed.

Rehman Jeo Wangnoo v. Ram Chand & Os. Cvil Second Appea
No. 46 of 1975, J & K dated 30-9-1975 reversed.

JUDGVMVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 2954 of
1977.

Appeal by special |eave fromthe Judgnent and Order dated 1-
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11- 1976 of the Jamu and Kashmr Hi gh Court in Civil Second
Appeal No. 46/ 75.
Niren De and Altaf Ahned for the Petitioner
Hardyal Hardy and R P. Sharma for the Respondents.

ORDER
Del ay condoned and special |eave granted on a point raised
by the, appellant under the proviso to the Explanation to s.
1 1 (1) (h) of the Jammu and Kashnir Houses and Shops Rent
Control Act, 1966 (for short, the Act).
The only ground which we consi der tenable and which has been
urged by the appellant before us turns on the, failure of
the courts of

381
fact in recording a finding as contenplated in the proviso
to the Explanation to s. Il (1) (h) of the Act. Oovi ousl y

an error has been commnitted by the, H gh Court in thinking
that there is a concurrent finding of fact under the proviso
af or esai d. Thetrial court and the first appellate court
have really not considered this question on the nerits;
i ndeed evi dence itself has not been taken on the score that
there has_ been no specific plea inthat behalf. W are
satisfied that the proviso aforesaid mandates the, court to
consi der whether partial eviction as contenpl ated the should
be ordered or the entire holding should be directed to be
evi ct ed. Thi s aspect, therefore, required judicia

exploration after giving opportunity to both sides to |ead
evi dence) in this behal f.

We direct the first appellate court"to go into the question
as to whether the reasonabl e requirenment of the |andl ord may
be substantially ,satisfied by evicting thetenant from a
part only of the prem ses as contenplated in the  proviso.
If after taking evidence the court is satisfied that the
entire house or prem ses nmust be vacated to. fulfil the
reasonable requirement of the landlord, the present | order
will stand. |If, on the other hand the court finds, 'as a
fact, that partial eviction will nmeet the ends of justice as
visualised in the proviso, an appropriate order /'will be
passed on that footing. The court will take up the case on
file pursuant to this order of remand and confine itself to

this limted issue, give opportunity to both to |Iead
evi dence on this sole question and di spose of the appeal .in
accordance with law wthin two nonths. The court mnust

proceed on the footing that the absence of a specific
pl eadi ng under the said proviso does not stand in the way of
the obligation of the court to act in conpliance wth the

mandate of the statute. There will be no-order as to costs
in this court.
S R Appeal all owed and

case renanded
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