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ACT:

Bonbay Sal es Tax Rules, 1959-Rules 41, 41-A-Set off-
Cl aim by assessee-Legislative intention of.

Bonbay Sal es Tax Rules, 1959-Rule 41(iii) Explanation,
Proviso and Rule 41-A(y)-Set off ~under-One per cent -
Cal cul ati on of.

Bonbay Sales Tax Act, 1959-Section 61(2)-Reference-
Whet her constitutionality of a rule can be questi oned-Rul es,
41, 41A of the Bonbay Sal es Tax Rul es, 1959-Validity of.

HEADNOTE

The facts in all the appeals - (C. A No. 803/1977 C. A
Nos. 800-01 of 1977, 3843-47/1983; and 3849-50/1988 were
i dentical and common question arose.
C. A No. 803 of 1977

The appel |l ant was a regi stered deal er under the Bonbay
Sales Tax Act, 1959 and it engaged in the manufacture of
products, |ike chocolate, drinking chocolate, cocoa, etc.
During the assessnment years it purchased raw material
packing material and containers both within the State  as

well as outside. |In respect of the raw material, packing
mat eri al etc. purchased from registered deal ers t he
appel l ant paid purchase tax to them On the raw materia
etc. purchased from un-regi stered deal ers, the appellant

paid the purchase tax directly to the Governnent.. The goods
manufactured by the apllellant were liable to sales tax,
when sold within the State.

Rule 41 and Rule 41A of the Bonmbay Sales Tax Rules,
1959 enabl e the manufacturing dealer to claimset-off of the
tax paid by himon the purchase of raw materials from out of
the tax payable by himon the sale of goods manufactured
from out of the said raw naterial. The rules further
provide that in respect of manufactured goods despatched by
t he manufacturing dealer to his own place of business or to
his agent outside the State

684
and actually sold there, the amount of set-off shall be
reduced by one per cent of the sale price of the goods so
despat ached. Applying said rule the assessing authorities

made a deduction of one per cent of the sale price of the
goods despatched and sol d outside the State of Maharasthra.
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The petitioners’ case was that the raw material, out of
which he nanufactured the goods, was purchased not only
within the State of Maharashtra but also outside the State

of Maharashtra. Simlarly the goods nmanufactured by him
were sold not only within the State of Miharashtra but also
outside of the State of Maharashtra. |In such a situation

maki ng a deduction of one per cent of the sale price of the
manuf act ured goods despatched and sold outside the State of
Maharashtra anmounts in effect to levy of sales tax on
purchase of raw material effected outside the State of

Mahar ashtra. He also contended that it also anounts the
levy of sales tax on goods sold outside the State of
Mahar ashtr a. He ©pleaded for allocation of sale price in

proportion in which raw material was purchased within and
outside the State.

Under section 61(2) of the Bonbay Sales Tax Act the
following two questions were referred to the H gh Court:

(1) Wiether on the facts and in the circunstances of
the case, the Tribunal was correct in lawin holding that
for the ‘purpose of reducing set-off under clause (iii) of
the Proviso to Explanation to Rule 41 of the Bonbay Sales
Tax Rules, 1959, one per cent, should be cal culated not on
the entire sale price of the goods despatched by the
appel lants to their branches, but only on that part of the
sale price of the goods sold outside the State which is
attributable to the locally purchased raw naterial on
whi ch the appellants were claimng set off?

(ii) \Whether on the facts and in the circunstances of
the case, the Tribunal was correct in lawin holding that
for the purpose of reducing set-off under clause (iii) of
the Proviso to Explanation to Rule 41 and cl ause (y) of the
proviso to the Explanation to Rule 41A of the Bonbay Sales
Tax Rul es, 1959, one per cent shall be cal cul ated not on the
entire sale price of the goods despatched by the appellants
to his branches, but only on the part of the sale price of
the goods sold outside, the State which is attributable to
the locally purchased raw material on which the appellants
were claimng set off?

685
The High Court answered the reference against the
assessee- appel | ant . The appel | ant - assessee chal 'enged the

judgrment of the High Court in this Court—by filling the
appeal by special |eave.

The appellants reiterated the contentions urged before
the H gh Court. They submitted that the deduction of one
per cent, in effect, amobunts to taxing the raw naterial
purchased outside the State or to taxing the sale of
fini shed goods effected outside the State Maharashtra.

SLP (C© No. 1377/77

The assessnent period was April 1, 1957 to WMarch 31
1958. During this period the Rule in force was “Rule 11
whi ch too provided for a benefit acconpanied by a deduction
as was provided by Rule 41. The petitioner contended  that
the position under Rule 11(1A) was not different from the
one obtaining under Rule 41; that in case the rule was
interpreted in the manner done by the H gh Court, it would
expose it to the vice of unconstitutionality; that the said
deduction in effect anounted to levy of sales tax on
purchases nade outside the State of Maharashtra and had the
effect of inpinging upon the charging provisions of the
Act .

Di sm ssing the appeals of the assessee, this Court,

HELD : 1.01. The intention of the rule nmaking
authority is to provide arelief to the dealers so that
ultimately the benefit should percolate to the consuner
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public. A manufacturing deal er pays purchase tax when he
purchases raw nmaterial and he is again obliged to pay the
sal es tax when he sells the goods manufactured by himout of

the said raw material. Tax on both the transactions has the
inevitable effect of increasing the price to the consuners
besi des adversely affecting the trade. It 1is for this

reason that the Rules 41 and 41A of the Bonbay Sales Tax
Rul es, 1959, enable the manufacturing dealer to claim set-
off of the tax paid by himon the purchase of raw naterials
from out of the tax payable by himon the sale of goods
manuf actured fromout of the said raw material. [691G 692A]

1.02. The purport of Rules 41 and 41Ais inter alia
this: in respect of manufactured goods despatched by the
manuf acturing dealer to his own place of business or to his
agent outside the Stateand actually sold there, the anount
of set-off shall be reduced by one per cent of the sale
price of the goods so despatched. [692B]

686
2.01. The appel | ant (manufacturing deal er) purchases
his raw material both within the State of Mharashtra and
outside the State. In so far as the purchases nmade outside

the State of Maharashtra are concerned, the tax thereon in
paid to other States.  The State of Mharashtra gets the tax
only in respect of ‘purchases nade by the appellant wthin
the State. So far /as the sales tax |leviable on the sale of
the goods nanufactured by the appellant is  concerned, the
State of Mharashtra can |evy and collect such tax only in
respect of sales effected within the State of = Miharashtra.
It cannot |evy or collect tax inrespect of goods which are
despatched by the appellantto his branches and agents
outside the State of Maharashtra and sol d there. [ 692D E]

2.02. In law (apart fromRules 41 “and 41A) the
appellant has no legal right to claim set-off  of the
purchase tax paid by himon his purchases within the  State
fromout of the sales tax payable by himon the sale of the
goods manufactured by him It is only by virtue of the said
Rul es, which, are conceived mainly in the interest of
public, that he is entitled to such set-off. It i's really
a concession and an indul gence. Mre particularly, where
the manufactured goods are not sold within the State of
Maharashtra but are despatched to out-State branches and
agents and sold there, no sales tax can be or is levied by
the State of Miharashtra. The State of Mharashtra gets
nothing in respect of such sales. The rul e-naking authority
could well have denied the benefit to such out-State sale as
wel |, subject however to deduction of one per cent ~of the
sale price of such goods sent out of the State  and sold
there. [693G 694A]

2.03. No valid grievance can be made in respect of such
deduction when the very extension of the benefit of ~set-off
is itself a boon or a concession. It was open to'the rule
maki ng authority to provide for a snall abridgenent or
curtail ment while extending a concession. [694B]

3. There is no unconstitutionality in the rule, apart
fromthe fact that question of constitutionality may not - be
open in a reference nmade under section 61(2) of the Bonbay
Sales Tax Act. The said Rules do not provide for levy of
any tax as such. Their operationis limted to what they
say. [695H]

C.S.T. Bonbay v. Bharat Petrol eum Corporation Ltd.,
[1992] 1 SCR 807, distinguished.

687
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal Nos. 800-
801 of 1977.

From the Judgnent and Order dated 24.2.1976 of the
Bonbay Hi gh Court in Sales Tax Nos. 59 and 60 of 1972.

W TH

CA Nos. 803/77, 3843-47/88 and 3849-50/ 88

D.N. Msra for the Appellants.

A. S. Bhasnme and Bharat Sangal for the Respondents.

The Judgnent of the Court was delivered by

B. P. JEEVAN REDDY, J. Common questions arise in this
groups of civil appeals, for which reason they were heard
together and are being disposed of under a conmon judgnent.
The judgrments under appeal were rendered on references nade
under section 61(2) of the Bonbay Sal es Tax Act, 1959. The
Hi gh Court has answered the questions referred against the

appel | ants-deal ers- and ~in favour of the Revenue. Hence,
these ~appeals by them Since the facts in all the appeals
are idenctical, it is sufficient if we refer to the facts in

Cvil Appeal No. 803 (N T.) of 1977 (Cadbury Fry (India)
Private Limted v. Conmi ssioner of Sales Tax and Anr.).

In Cvil Appeal No.803/77, the following two questions
were referred for the opinion of the H gh Court under
Section 61(2) of the Act:

(i) Wether on the facts and in the circunstances of
the case, the Tribunal was correct in llaw in holding that
for the purpose of reducing set-off under clause (iii) of
the Proviso to Explanation to Rule 41 of the Bonbay Sales
Tax Rules, 1959, one per cent, should be cal culated not on
the entire sale price of the goods despatched by the
appel lants to their branches, but only onthat part of the
sale price of the goods sold outside the State which is
attributable to the locally purchased raw nmaterial on which
the appellants were claining set off.

(ii) \Whether on the facts and in the circunstances of
the case, the Tribunal was correct in lawin holding that
for the purpose of reducing set-off under clause (iii) of
the Proviso to Explanation to Rule 41 and clause (y) of the
provi so the Explanation to Rule 41A of the Bonbay Sal es Tax
Rul es, 1959, one per cent should be calcul ated not ~on the
entire

688
sal e price of the goods despatched by the appellants to his
branches, but only on the part of the sale price of the
goods sold outside, the State which is attributable to the
locally purchased raw material on which the appellants were
claimng set-off."

The appellant, a registered deal er under the Act, is
engaged in the manufacture of various products such as
chocol ate, drinking chocolate, cocoa etc, Duri-ng t he
assessnent years concerned herein, it pur chased raw
material, packing material and containers both wthin the
State of Maharashtra as well as outside. |In respect of the
raw material, packing material etc. pur chased from

regi stered deal ers the appellant paid purchase tax to them
In so far as such raw material etc. was purchased from un-
regi stered deal ers, the appellant was liable to and did pay
the purchase tax directly to the Governnent. The goods
manuf actured by the appellant are liable to sales tax when
sold within the State.

In exercise of the Rule-naking power conferred by
Section 74 of the Act, Rules have been nmmde by the
Government of Bonbay. W are concerned in this case wth
only two rules nanely 41 and 41A. The purport of both the
Rules, in so far as it is relevant for the purposes of these
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appeal s is concer ned, is practically the sane
notw t hstanding a good anmpbunt of phraseol ogical difference
between them Rule 41 applies in respect of purchases made

by a ‘manufacturing dealer’ like the appellant up to 15th
July, 1962. Fromthis date onwards, it is rule 41A that
oper at es. In respect of their assessnent for the period

January Ist, 1960 to Decenber 31, 1960 the appellant
(manufacturing deal er) clainmed set-off under rule 41 whereas
for the period January Ist, 1962 to Decenber 31st, 1962 be
claimed it under rule 41A
Rul e 41 and 41A provide for set-off of the purchase tax

paid by the manufacturing dealer on the raw material
packing material etc. as against the sales tax payable on
the sale of the goods manufactured by him It would be
appropriate at this stage to read both these rules, in so
far as they are rel evant for our purpose:

41. "Drawback,  set-off, etc. of tax paid by a

manuf act ur er (In respect of purchases up to

15.6.62). In assessing the anmbunt of tax payable
in~ respect of any period by a Registered Dealer
who manuf act ures taxabl e goods for sal e

(hereinafter in this rule referred to as the
"Manufacturing dealer”) the Conm ssioner shal
grant him a drawback, set off or as the case may

689
be, a refund of the aggregate of the follow ng
same, that is to say:

(e) a sumrecovered fromthe manufacturing dealer
by another Regi stered deal er by way of sales tax or
general sales tax or both, as the case may be, on
the purchase by him of goods from such Registered
deal er, being goods specified in Schedule Cto the
Act other than in entries 1 to 11 (both inclusive)
and 15 therein and in schedule D other /than in
entries 1 to 4 (both inclusive) therein and in
Schedule E other than in entries 1 and-2 therein
when the purchasing dealer did not hol d a
Recognition or when the dealer held a Recognition
but affected the purchase otherwi se than against a
certificate wunder section 12 of the Act; provided
that such goods are used by himin the manufacture
of taxable goods for sale or in the packingof
t axabl e goods manufactured by himfor sale......
Expl anati on: For the purposes of this rule the word
"sale" wth all its grammatical variations, shal

i nclude the sale of manufactured goods ' (despatched
by the dealer in his own place of business or to
his agent outside the State and (actually sold
there).

Provi ded that where such despatch has been nmade to
his place of business or to his agent outside the
State but within India (i) such despatch shall have
taken place wthin nine nonths of the date of
purchase of the goods so used,;

(ii) the dealer, of his nanager or agent as the
case may be, is registered under the Central Sales,
1956, in respect of place of business of which the
goods are so despatched; and

(iii) the amount of drawback, set-off or refund as
the case may be, shall be reduced by 1 per cent of
the sale price of the goods so despatched.

690
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Provided further that if the dealer shows to the
sati sfaction of the Conm ssioner that not nore then
1 per cent of the total value of the finished goods
so despatched was conprised of goods in respect of
whi ch the drawback, set off or refund is clained,
the Conmi ssioner shall not so reduce the anpbunt of
drawback, set-off or refund."

"41-A (1) Drawback, set-off, etc. of tax paid by a
manuf acturer in respect of purchases made [during
t he period from 15th July 1962 to the day
i mediately preceding the notified day (both days
inclusive) - In assessing the anount of tax payable
in respect of any period by the Registered dealer
[ who nmanuf actures taxable goods for sale or export]
(hereinafster ~in this rule referred to as the
"Manuf acturing dealer"), the Conm ssioner shall, in
respect of the purchases made by such dealer
[during  the period from15th July 1962 to the day
i'medi ately preceding the notified day (both days
inclusive)] of any goods specified in Schedule
B,C,Dor E and used by himwithin the State in the
manuf act ure of taxable goods [which have, in fact,
been sol d by him (and not given away as sanples or
ot herwi se ~or which have been exported by him or
used by him in the packing of goods SO
manuf actured] grant hima draw back, set-off, as
the case may be, a refund of the aggregate of the
foll owi ng suns, that it to say:

(a) a sumrecovered fromthe Manufacturing deal er
by ot her Registered dealers by way of sales tax, or
general sales or, as the case may be, both, on the
purchase by himfrom such Regi stered deal ers, when
the Manufacturing dealer did not hold a Recognition
or when he held a Recognition but effected the
purchase ot herw se than agai nst a certificate under
sections 11 of the Act.

Expl anation:- For the purposes of this rule, [the
expression ‘export’ shall include -]

(i) a salein the course of inter-State trade or
conmerce, or in the course of the export ~of the
goods out of the territory of India, where such
sal e occasions the nmovenent of the goods from the
State of Maharashtra, and

691

[(i-a) despatches nade by the manufacturing deal er
to a person outside the territory of India, with a
view to selling the goods to the said person and
the said goods have actually been 'sold to. him
within a period of three years fromthe date of
despat ch, and]

(ii) despatches nmade by the Manufacturing dealer
to his own place of business or to his | agent
outside the State and [which have, in fact  been
sold (and not given away as sanples or otherw se)
or used in the manufacture of goods which have in
fact been sold (and not given away as sanples or
ot herwi se.)]

Provided that, where such despatch has been made
to his own place of business or to his agent,
outside the State but within India........

(Y) the anmount of draw back, set-off or as the
case mmy be refunds shall be reduced by a sum
cal cul at ed in accordance with the follow ng
formul a, nanely:-

Dmltiplied by R
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‘D means [the sale price of the goods despatched
which have in fact, been sold (and not given away
as samples or otherwise or the value of the goods
despatched for wuse in the manufacture of goods
whi ch have, in fact, been sold (and not given away
as sanples or otherwise) and ‘R neans the rate of
tax in force on the sale at the tine of despatch of
goods, in the course of inter-state trade or
conmerce, of the sane goods under section 8(1) or
as the case may be, section 8(2A), of the Centra

Sal es Tax Act, 1956;]..... "
A reading of the Rules nanifests the intention of the

rule making authority. It is to provide a relief to the
dealers so that ultimately the benefit should percolate to
the consumer public. A manufacturing dealer like the

appel | ant . pays purchase tax when he purchases raw materia
and he is again obliged to pay the sales tax when he sells
the goods manufactured by himout of the said raw materi al
Tax on both the transactions has the inevitable effect of
increasing the price to the consunmers besides
692

adversely affecting thetrade. It is for this reason that
the aforesaid Rul es enable the manufacturing dealer to claim
set-off of the tax paid by himon the purchase of raw
materials fromout of the tax payabl e by himon the sale of
goods nmanufactured fromout of the said raw material. The
Rule further provides - and it is that aspect which is
relevant in these appeals - that in respect manufactured
goods despatched by the manufacturing dealer to  his own
place of business or to his agent outside the State and
actually sold there, the ampunt of set-off shall be reduced
by one per cent of the sale price of the goods so
despat ched. This is the result flowng from a conbined
reading of clause (e) of Rule 41 read with the Explanation
and the Proviso appended to the Explanation. Sane is the
position flowing fromthe rel evant portions of Rule 41A

The contention of the appellant - which found favour
with the Sales Tax Tribunal - runs thus; -the appellant
purchases the raw material required by himpartly wthin the
State of Maharashtra and partly from —other St at es.
Simlarly, only a portion of the goods manufactured by him
is sold within the State of Maharashtra. Bulk of “them is
sold outside the State of Maharashtra, though wthin the
Country. Rule 41 provides for setting off the purchase tax
paid by the appellant on the raw material purchased by him
within the State of Bonmbay. No set-off is given in respect
of the tax paid by the appellant on the purchases of the raw
material nade by himoutside the State of Mharashtra
evidently for the reason that such tax is paid to such other
States. In such a situation providing for deduction of one
per cent of the sale price of the goods despatched to
out side-State branches fromout of the set-off anount is
unjust and inpermssible. The manufactured goods cane out
of the raw material purchased both wthin and outside
Mahar ashtra and not exclusively out of raw nateria
purchased within the State of Maharasthra. At any rate, the
Rul es properly interpreted would nean that "the percentage
whi ch was to so deducted was one per cent of the sale price
of the raw materials which had gone into the manufacture of
the finished goods (and of the containers and packing-
materials used in marketing the finished goods) and such
sale price was to be arrived at by a proportionate
allocation of the percentage which such raw nmaterials
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(packing materials and containers) bore to the sale price of
t he finished goods". (This is how the appel | ant s’
contention is set out in the judgnent of the H gh Court.)
Applying such a deduction to the entire sale price of the
manuf actured goods sent to out-State branches, in effect,
amounts to levy of tax on the raw material purchased outside
the State or in any event anmounts to |evy of tax on sal es of
fini shed goods effected
693

outside the State of Maharashtra which is clearly beyond the
conpetence of the State Legislature.

The High Court did not agree with the appellant. It
was of the opinion that "on a plain reading of the
Expl anation and the first proviso thereto, it is not
possi bl e to accept the contention advanced before us by the
respondents. Even viewed fromthe angle of ordinary |ega
notions, it is obvious that what in fact are despatached by
the manufacturing dealer are the finished goods. The raw

mat eri al whi ch have gone into manufacture of the said goods
are not despatched, sone of themcan no nore be in existence
having been consumed inthe process of nanufacture and
ot hers have conpletely altered in their composition, nature
and form and are no nore raw materials preserving their
individuality in the formwhich they bore when they were
pur chased. Simlarlyin the case of packing naterials and
containers........ .

Sri Bobde appearing for the appellants reiterated the
contentions urged before the Hi gh Court. He submitted that
the deduction of one per cent, in effect, ampunts to taxing
the raw material purchased outside the State or ‘to taxing
the sale of finished goods effected outside the State of

Maharashtra. W cannot agree. |ndeed, the whole issue can
be put in sinpler terns. The appellant (manufacturing
deal er) purchases his raw material both within the State of
Maharashtra and outside the State.” In so far 'as the
pur chases made outside the State of Mharashtra are
concerned, the tax thereon is paid to other States. The

State of Mharastra gets the tax only in respect of
purchases nade by the appellant within the State.. So/far as
the sales tax leviable on the sale of the goods manufactured
by the appellant is concerned, the State of Maharashtra can
levy and collect such tax only in respect of sales effect
within the State of Maharashtra. It cannot levy or collect
tax in respect of goods which are despatched by the
appel lant to his branches and agents outside the State of
Maharashtra and sold there. In law (apart from Rul es 41 and
41A) the appellant has no legal right to claim set-off of
the purchase tax paid by himon his purchases ‘within the
State fromout of the sales tax payable by himon the /'sale
of the goods manufactured by him It is only by virtue of
the said Rul es - which, as stated above, are ‘conceived
mainly in the interest of public - that he is entitled to
such set-off. It is really a concession and an i ndul gence.
More particularly, where the manufactured goods are not sold
within the State of Maharashtra but are despatched to out-
State branches and agents and sold there, no sales tax can
be or is levied by the State of Mharashtra.

694
The State of Mharashtra gets nothing in respect of such
sal es effected outside the State. In respect of such sales,

the rul e-maki ng authority could well have denied the benefit
of set-off. But it chose to be generous and has ext ended
the said benefit to such out-State sales as well, subject,
however to deduction of one per cent of the sale price of
such goods sent out of the State and sold there. W fail to
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understand how a valid grievance can be nade in respect of
such deduction when the very extension of the benefit of

set-off is itself a boon or a concession. It was open to
the rule making authority to provide for a small abridgnent
or curtailment while extending a concession. Viewed from

this angle, the argunent that providing for such deduction
amounts to levy of tax either on purchases of raw mmteria
effected outside the State or on sale of nanufactured goods
effected outside the State of Maharashtra appears to be
beside the point and is unacceptable. So is the argunent
about apportioning the sale-price with reference to the
proportion is which raw material was purchased wthin and
outside the State.

It is not necessary for us to discuss the position
obt ai ni ng under Rul e 41A separately inasmuch as it is agreed
by the | earned counsel for the appellant Sri Bobde that the
position obtaining under both the rules, in so far as the
aspect ~in controversy is concerned, is substantially the
sanme, notwi thstanding the phraseological difference between
both the rules.

S.L.P. (C No.1377/77:

Leave Granted

The period concerned in this appeal (by H ndustan Lever
Limted) is April 1, 1957 to March 31, 1958. During this
period the Rule in force was Rule, 11, which too provided
for a simlar benefit acconpanied by a deduction as is
provided by Rule 41. Sub-rule(1A), which alone is relevant
for our purpose, reads as foll ows:

"Grant of drawback, set-off or refund of sales tax
or general sales tax or purchase tax 1in certain
cases.
(1A) In assessing the anmount of sales tax  payable
by a registered dealer who manuf act ures or
processes or processes -any .goods for sale in
respect of any period, the collector shall grant
him a drawback, set-off or refund as the case may
be, of an amount

695
equal to the aggregate of the sums
(i) recovered fromthe deal er by other registered
deal ers by way of sales tax or general sales tax;
(ii) calculated in the manner specified in sub rule
(1) of rule 11_A;, and
(iii) payable as purchase tax under clause (a)  of
section 10 of the purchase of such goods by the
deal er;
after deducting therefromone per cent, and in the
case of goods falling under entry 23 or 24 Schedul e
B to the Act, one quarter per cent of the /sale
price of any goods manufactured or processed /where
the sale of the goods takes place at any place in
I ndia outside the State of Bonbay, the goods having
been transported to such place on or after the |Ist
day of July; 1957;

Provi ded -
(a) such goods have been used as raw nmaterials
processing materials, fuel, lubricants, containers

or packing materials in the manuf act ure or
processi ng of any goods specified in entries 19 to
80 (both inclusive) of Schedule Bto the Act for
sal e;
(b) and the goods so manufactured or processed are
not the goods on the sale of which no sales tax is
payabl e under rule 5 or clause (i) of rule 7."

It is not suggested by Dr. Pal, the | earned counsel for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 10

the petitioner that the position under Rule 11(1A) is in any
manner different from the one obtaining under Rule 41.
Besi des reiterating the submi ssions nade by the counsel for
the appellant inthe aforesaid group of appeals, Dr. Pal
submitted that in case the rule is interpreted in the manner
done by the High Court, it will expose it to the vice of
unconstitutionality. According to Dr. Pal too, the said
deduction in effect amunts to levy of sales tax on
purchases nade outside the State of Maharashtra and has the
ef fect of inpinging upon the charging provisions of the Act.
We are however, unable to see any unconstitutionality in the
rule apart fromthe fact that such a question may not be
open in a reference nade under section 61(2) of the
696

Act. To put the matter beyond any doubt, M. Dholakia
appearing for the State of Maharashtra stated before us that
the State would never demand or recover any tax, on the
basis of or by virtue of any of the said Rules, which is not
ot herwi se ‘'due.” | ndeed, none of these Rules provide for |evy
of any tax as such. Their operation is operation is limted
to what they say.

The counsel for the appellant relied upon the recent
decision of this court in Cvil Appeal No.1031 of 1979 etc.
deci ded on February 18, 1992 by a Bench conprising one of us
Ranganat han, J. sitting with V. Ramaswani ~and S.C. Agarwal,
JJ. The said decision also deals with rule 41 but the point
arising therein was wholly different than the one concerned
her ei n. W may refer to the facts in Civil Appeal No.1031
of 1979 wherein ‘the respondent” was Bharat Petr ol eum

Corporation Limted. Its main-activity was refining the
crude oi | whi ch belonged to another conpany. The
respondent-deal er agreed to refine the crude oil bel onging

to such other conmpany and to deliver the kerosene derived
out of it to it. That other conpany al one effected the sale
of such kerosene, and not the respondent-dealer. Sul phuric
acid was one of the raw material required by the respondent-
deal er, on purchase of which it paid tax. The process of
refining yielded acid sludge which was regularly sold by the
respondent dealer to its own purchasers. The ~ respondent
deal er sought to set-off the purchase tax paid by it on
purchase of sul phuric acid fromout of the sales tax payable
by it on the sale of acid sludge. This was denied by the
Revenue. It is this Controversy which came to this ~court-
Oh a literal reading of rule 41 and having regard to the
fact that acid sludge was regularly yielded by t he
manuf acturing process undertaken by the respondent-dealer
which was sold by it in its regular course of business, this
court held that the respondent-dealer was entitled to such

set-of f. W are unable to see any bearing the /said
principle has wupon the issue in controversy in /'these
appeal s.

For the above reasons, the Cvil Appeals fail and are
di sm ssed with costs.

V.P.R Appeal s di smi ssed-
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