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ACT:

| ncome- Tax--Shares registered in names of nenbers of Hi ndu
undi vi ded fam |y-Undi stributed i ncone deened to be
di stributed dividend--Wether assessable in hands of famly-
I ndi an | ncone-tax Act, 1922 (11 of 1922), s. 23A

HEADNOTE

A Hindu undivided fanmi |y was the beneficiary of 1842 'shares
in a company; but the shares were held in the names of
different nmenbers of the famly. For the assessment  vyear
1949-50 the Incone-tax O ficer applied the provisions of s.
23A of the Inconme-tax Act, 1922 (as it stood at that /'tine)
and ordered that the undistributed portion of the assessable
i ncome of the conpany in the previous year shall be deened
to have been distributed as dividend anong the sharehol ders.
The proportionate anount of dividend in respect of the 1842
shares after being grossed up was added to the incone of the
joint famly. The assessee-famly contended that the divi-
dend deened to have been distributed under-s.23A shoul'd be
assessed in the hands of the shareholders and not ~in the
hands of the famly.

Held, that the dividend deenmed to have been |(distributed
under s. 23A of the Act could not be assessed in the  hands
of the Hi ndu undivided fam |y but could be assessed only in
the hands of the nenbers of the fam |y who were registered
sharehol ders of the conpany. Under the express words of the
section the artificial or notional income bad to be included
in the total income of the sharehol der. The expression
"sharehol der"” in s.23A neant the person who was shown as a
sharehol der in the register of the conpany. The section did
not talk of the beneficial owner of the share. The Hindu
undi vided fam |y was not a sharehol der of the Conpany. The
fiction enacted by the legislature must be restricted to the
plain terms of the statute.

S. C. Canbatta v. Commissioner of Inconme-tax, Bonbay,
(1946) 14 1. T. R 748 and Shree Shakti MIlls Ltd., .
Comm ssi oner of |ncome-tax, Bonbay, (1948) 16 1. T. R 187,
approved.

How ah Trading Co. Ltd., v. Conmi ssioner of Income-tax,
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Central Calcutta, (1959) 36 I.T.R 215 and Charandas Hari das
v. Conmi ssioner of |ncone-tax, Bonbay, (1960) 39 1. T. R

202, appli ed.
872
JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeals Nos. 125, 231
and 447 of 1960.

Appeals from the judgment and order dated Septenber 25,
1957, of the Bonbay Hi gh Court of Income-tax References Nos.
30, 29 & 37/57, respectively.

K. N. Raj agopal Sastri and D. Gupta, for the appellant.

A V. Viswanatha Sastri and J. B. Dadachanji, for the
respondents.

1961. July, 18. The Judgnent of the Court was delivered by
S. K., DAS, J. These three appeals, with special |eave of
this Court.. have been heard together. They arise out of
three Ilncone-tax References made to the H gh Court of
Bonbay, nanely, Incone-tax Reference No. 29 of 1957, |ncome-
tax Reference No. 30 of 1957 and Inconetax Reference No. 37
of 1957. The facts are simlar in the three cases and the
guestion of |aw which the Hi gh Court had to answer was the
sanme in each of the cases. The Hi gh Court gave its answer
inits leading judgnent in. Incone-tax Reference No. 29 of
1957, and the other two References were disposed of in
accordance with. ‘that answer. For the purposes of these
appeals, it would be enough if we state the facts of
Ref erence No. 29 and then indicate the question which arose
for decision and the answer which the H gh Court gave to it.
One Nanalal Haridas was the karta of ~a Hndu undivided
famly which admttedly was the beneficiary of 1842 ' shares
in a company called the Cotton Export and Inport 'Limted
(hereinafter referred to as the Conmpany). The shares were
held in the nanes of different menmbers of the famly as
gi ven bel ow.

873
No. of shares Narme or nanmes in which
t hey stand
877 Tri bhuvandas Hari das
815 Nanal al Hari das
150 Nanal al Hari das and

Tri bhuvandas Hari das
The Conpany was one in which the public wer e not
substantially interested. For the assessment year ~ 1949-50
the Income-tax O ficer concerned applied the provisions of
s. 23A of the Indian Income-tax Act, 1922 (as it stood
previous to :the anendnent of 1955) and ordered that ' the
undi stributed portion of the assessable incone of the
Conpany of the relevant previous year, as conputed for
i ncome-tax purposes and reduced by the amount of incone-tax
and supper-tax payable by it in respect thereof, shall be
deenmred to have been distributed as dividend anong the
sharehol ders as at the date of the relevant General Meeting
of the-Conpany. The: proportionate;anount of dividend of the
1842 shares, after being grossed up, cane to Rs. 54,30,7/-.
This amount the Incone-tax O ficer added to the inconme of
the joint famly. The assessee family <claimed that the
di vidend deened to have been distributed under s. 23A should
be assessed in the hands of the shareholders, that is, the
persons in whose nanes the, shares stood registered in the
books of the Conmpany, and not in the hands of the Hindu
undivided fanmily though ;admttedly it was the beneficiary
of the shares. The Income-tax Officer and the Appellate
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Assi st ant, Conmi ssi oner rejected ,this contention. The
matter them went in appeal to the Income-tax Appellate
Tribunal. The Departnment contended before the Tribunal that

having regard to the schene of s.23 A and the ordinary
di ctionary neaning of the word "share hol der, there was no
reason why the joint famly should not be held to be the
sharehol der wthin the nmeaning of s 23 A. The Tribunal by
its order dated February 15, 1957, expressed the view that
874
the interpretation of s. 23A for which the assessee
cont ended woul d defeat the very purpose of that section, but
held that it was bound by the decision of the Bombay High
Court in S. C Canbatta V. Comm ssioner of |ncone,-tax,
Bonbay (1). Accordingly, the Tribunal allowed the appea
and directed the Inconme-tax O ficer concerned to delete the
deened dividend incone from the income of the H ndu
undi vided fanily. ~ The Conmi ssioner of |ncone-tax, Bonbay,
then noved the Tribunal to refer the follow ng question of
law to the H gh Court of Bonbay:

"Whet her the dividend-incone of Rs. 54,307/-

is to be assessed in the ~hands of t he

assessee, the Hindu undivided fanmly?
The Tribunal was of the view that the question did arise out
of its order and made a reference to the Hi gh Court
accordi ngly.
The Hi gh Court by its order dated Septenber 25, 1957,
answered the question in favour of the assessee. It held
that in respect ‘of an income which was deened to be
di stributed wunder the provisions of s. 23A, the section in
terns provided that the proportionate share of the
sharehol ders in such distribution should be -included in
their income; and as the H ndu undivided famly was not and
could not be a registered sharehol der of the Conpany, the
amount in question could not be treated as the inconme of the
H ndu undi vi ded fami |y under the provisions of that section.
The Hi gh Court re-affirmed the viewit had expressed in its
earlier decision in S C  Canbatta v. Conm ssioner of
I ncome-tax, Bonbay (1).
The Hi gh Court having refused | eave to appeal to-this ' Court
from its decision in question, the Conmm ssioner of ' |ncome-
tax, Bonbay, applied to this Court for special 1eave and
havi ng obt ai ned
(1) (21946) 14 1. T.R 748.
875
such | eave has brought these appeals to this Court.
It is necessary nowto read the relevant portion of s. 23A
as it stood prior to its amendnent by the Finance Act, 1955.

"23A: Power to assess individual nmenbers of

certai n conpani es.

(1) wher e t he | ncone-t ax Oficer is

satisfied that in respect of any previous year

the profits and gains distributed as dividends

by any company up to the end of the sixth

nonth after its accounts for that previous

year are laid before the conpany in genera

neeting are less than sixty per cent of the

assessable income of the conpany of that

previous year, as reduced by the amunt of

i ncome-t ax and super-tax payable by t he

conpany in respect thereof he shall, unless he

is satisfied that having regard to |osses

incurred by the conpany in earlier years or to

the small ness of the profits nade, the payment

of a dividend or a larger dividend than that

decl ared woul d be unreasonable, make with the
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previ ous approval of the Inspecting Assistant
Conmi ssioner an order in witing that the
undi stributed portion of the assessabl e incone
of the conmpany of that previous year as
conputed for income-tax porposes and reduced
by the anount of income-tax and super-tax
payable by the conpany in respect thereof
shall be deenmed to have been distributed as
di vidend anongst the shareholders as at the
date of the general neeting aforesaid,
thereupon the proportionate share thereof of
each shareholder shall be included in the

total incone of ‘'such shareholder for the
pur pose of assessing his total incone

X X X

876

Provi ded- further that this- sub-section shal

not « apply to any conpany i'-n which the public

are substantially interested or to a sub-

sidiary conpany of such a conpany if the whole

of ~the ~share capital of-’' ‘such subsidiary

conpany is held by the parent conpany or by

the noni nees thereof.”
The section in effect creates a fictional or notiona
di vidend-income which  is not in fact ‘received by the
shar ehol der. The notional dividend is deenmed to have been
distributed” as on the date on which the accounts of the
previous vyear were laid before the. conpany in a genera
nmeeti ng. It is clear fromthe section that an order nade
under it is not in itself an order of assessnent-, it has to
be foll owed by an assessnent on the sharehol der either under
s. 23 or under s.34. Under the express terms of the section
the artificial or notional income has 'to be included in the
total income of the shareholders for the pur pose of
assessing his total income. The H gh Court has referred to
its earlier decision in S.C. Canbatta. Thee Comm ssioner of
I nconme tax, Bonbay(1l). That decision |aid down that where a
share, stood registered in two or nore nanmes, the regi stered
hol ders treated as an association of persons nust be
regarded | as the ,sharehol der’ under s.23A and’ they nust
be assessed accordingly. It further laid down that’'s. 23A
did not- say anything about equities or beneficial owner-
ship; it was a procedural section not a charging section
It created a notional incones which was wholly artificia
and did not in fact exist in the pocket of any sharehol der
In a later provision in Shree-Shakti Mlls Ltd. V.
Conmi ssi oner of,’ Incone-tax, Bombay, City(2) the: sanme Hi gh
Co-art held that the, expression "shareholder” nmentioned in
a. 18(5) of the Act neant the person who was shown as 'a
sharehol der in the, register of the conpany and it was only,
the shareholder of a conmpany who was entitled to the
procedure (1) (1946) 14 |.T.R 748. (2) (1948) 16 |.T.R
187.

877

of processing perm ssible under ss. 16 (2) and 18(5 of the
Act. This view was accepted by this Court in How ah Tradi ng
Co., Ltd. Conmissioner of Incone-tax, Central Calcutta (1)
where it said that no valid reason existed as to why the
expression ’'shareholder’ as used in s. 18(5) should mean a
person ot her than the one denoted by the sanme expression in
the I ndian Conpanies Act, 1913. A reference was made to the
deci si on of the Bonmbay Hi gh Court in Shree Shakti MIIls Ltd.
v. Conmi ssioner of Inconme-tax, Bonmbay City(2) and other
decisions bearing on the subject. Sinmlarly, we see no
reason why the expression ’'shareholder’ in s. 23A shoul d not

and
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have the sanme neani ng, nanely, a shareholder registered in
the books of the conpany. It would be anonalous iif the
expression "sharehol der’ has one neaning in S. 18(5) and a
different nmeaning in s. 23A of the Act ; for that would nmean
that a H ndu undivided famly treated as a sharehol der for
the purpose of s. 23A would not be entitled to the benefit
of s. 18(5) of the Act.

The |earned counsel for the appellant has urged two points
in support of his contention that t he expression
"sharehol der’ in s. 23A nmeans the person who owns the share

irrespective of the circunmstance whether that person is
regi stered in. the books of the conmpany as a sharehol der or
not. Hs first point is that the very object of the section
is to prevent avoi dance of super-tax by the sharehol ders of
a conpany, and if the beneficial owner of the shares is a
H ndu undi vided fanily, that family will not cone within the
purview of s. 23A, ~because a Hndu undivided famly as such
cannot be a shareholder in a conpany. The argument is that
the narrow i nterpretation put on s.23 A wll defeat the very
purpose of the section. The second point urged is that the
principle -that a

(1) (1959) 36 I.T.R 215. (2) (1948) 16 |I.T.R 187,

878

legal fiction must be carried to its logical conclusion
cannot be overl ooked in construing s. 23A. The legal fiction
enjoined by the section is that the profits nmust be ’deened
to have been distributed as di'vi-dend anongst t he
sharehol ders as at the date of the general neeting". Thi s
legal fiction nust be carried to its |ogical conclusion by
hol ding that the dividend had been actually distributed and

received by the Hindu undivided famly. It is pointed out
that if the same dividend were actually distributed by the
conpany, it would certainly be incone in the hands of the

H ndu undivided famly which would be Iiable to pay al
taxes on its income, whether actual or artificial

We do not think that either of thetwo points urged by the
appel lant is really decisive of the question. The /question
is really one of interpretation of s. 23A, and’  we nust
interpret s. 23A with reference to its own terns. The
section in express terns says that "the proportionate share
of each sharehol der shall be included in the total income of
the shareholder for the purpose of assessing his tota
incone". The section does not tal k of the beneficial  owner
of the share. It talks of the sharehol der only. Secti on
18(5) of the Act deals with grossing up of dividend and two
expressions occur therein "owner of the security" -and the

", " sharehol der". So far as the expression "'owner of the
security" is concerned it may perhaps include a beneficia
owner ; but it has been decided by this Court  that /the-

expression "shareholder"” in s.18 (5) neans the sharehol der
regi stered in the books of the conpany. As we have  earlier
said, no good reason exists as to why the expression
"shareholder” in s. 23A shall not have the sane neaning.
Sub-sections (3) and (4) of s. 23A also make the position
clear: they talk of menbers of the conpany and a Hindu
undi vided famly as such is not a nenber of the conpany.

879

The position of a Hndu undivided famly vis-a-vis a
partnership was considered by this Court in Charandas
Haridas v. Conm ssioner of Income-tax Bombay (1) and
Conmi ssi oner of |ncone-tax, Bonbay v. Nandlal Gandalal (?).
It is not disputed that the H ndu undivided famly as such
was not a sharehol der of the conpany in the present case.
Therefore, so far as the notional income is concerned, we
must go by the terns of s.23A and if there is any lacuna in
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the wording of the section, we cannot cure it in the guise
of interpretation. The question here is not one of deciding
the matter fromthe point of view of partnership law, or
H ndu |aw, as was the question in Comm ssioner of |ncone-
tax, Bonbay v. Nandlal Gandalal (2) which led to a
di fference of opinion. The question here is one of
interpretation only and that interpretation nust, be based
on the terns of the section. The fiction enacted by the
Legi slature nust be restricted by the plain ternms of’ the
statute. Nor do we see flowit can be said that the
interpretation put on s.23A that it is confined to a
sharehol der registered in the books of’ the company defeats

the very purpose of the section. The section wll still
apply to shareholders of the conpany and to their incone
will be added the notional incone determ ned under s. 23A

We are unable to accept the argunent that the principle that
a legal fiction nust be carried to its |ogical conclusion
requires us to'travel beyond the terms of the section or
give the expression "shareholder” a nmeaning which it does
not obviously bear.

For these reasons we are of the viewthat the H gh Court
correctly answered the question which was referred to it.
In view of that answer the Hi gh Court rightly held that the
second question referredto it did not fall for

(1) (1960) 39 1. T. R 202,

(2) (1960) 401. T. R1
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consi derati on. The ' result, therefore, is that all these
three appeals fail ‘and nust be dismissed with costs ; one

hearing fee.
Appeal s di sm ssed




