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ACT:

Madras General Sales Tax Act (9 of 1939), s. 2(h)-Redrying
of tobacco-Packing of tobacco, if an integral part of
process- Packi ng materi al - Passi ng of property in-if sale.

HEADNOTE:
The respondent-conpany was carrying on the business of
redrying tobacco entrusted to it by its custoners. The

process involved the keeping of the npisture content of
tobacco I|eaf at a particular level, and in order to ensure

that level, the |leaf was packed in bales, —in water-proof
packing material, as it energed from the reconditioning
plant. The tobacco was then returned, packed in the costly
packing material, to the constituent. In the conpany’s

charges for redrying each bale of tobacco, no -separate
charge was made for the value of the packing material used.
The Deputy Conmercial Tax Oficer was of the view that the
packing material must be regarded as sold to the constituent
and that tax was exigible, under the Madras General / Sales
Tax Act, 1939, on the value of the packing material  used.
The order was confirmed by the Deputy Conmi ssioner of
Commer cial Taxes and by the Sal es Tax Tri bunal . The ' Hi gh
Court, in revision, set aside the order. It was held that
the packed tobacco was stored by the assessee for the
requisite period, before it was returned to the custoner,
and that _packing forned an integral part of the redrying
process. "Me State appealed to the Supreme Court and
contended that, packing of tobacco was not an integral part
of the process of redrying, and that, since there was
transfer of property in the packing material from the
respondent to its custonmers, there was sale of the packing
material for the purpose of the Act.

HELD (Per Shah and Sikri, JJ.) : The redrying process could
not be conpleted wi thout the use of the packing material
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and on the finding recorded by the High Court, that tobacco
was stored for the requisite period, the intention of the
assessee and its custoners was that the material should from
an integral part of the process. Since there was no
i ndependent contract for the sale of packing material, the
fact that tobacco delivered by the constituent was taken
away with the packing material would not justify an
inference that there was an intention to sell the naterial
[184 H, 185 A-(C

In order that there should be a sale of goods which is
liable to sales tax as part of a contract for work, there
must be a contract in which there is not nerely transfer of
title to goods as an incident of the contract, but there
nmust be a contract, express . or inplied, for sale of the very
goods which the parties intended should be sold for a noney
consi der ati on. From the nere passing of title to goods,
whet her as an integral part of-or independent of goods, it
cannot be inferred that the goods were agreed to he sold and
that the price was liable to sales tax. [181 G H, 183 (]
Case | aw revi ewed.

Per Subba Rao, J. (dissenting) + There was nothing on the
record to show that after packing the packed tobacco was
retained in the factory for the conpletion of the redrying
process. Packi ng, ‘therefore, was not an integral part of
the redrying process. Once the idea of packing being a part
of the redrying process is elimnated, the transaction qua
t he

168

packi ng material involved either a contract of agency, gift
or sale, and on the facts, -a contract  of sale was
necessarily inplied. As all the ingredients of the charging
section read with the definition of "sale", were satisfied,
the, sales tax authorities rightly assessed the turnover in
regard to the packing material. [171 D, 174 F-H, 177 A, (
Case | aw revi ewed.

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeals Nos. ~2-4 of
1964.

Appeal s by special |eave fromthe judgnment dated the Apri
21, 1961, of the Andhra Pradesh Hi gh Court in Tax Revision
No. 20, 21 and 22 of 1957.

A Ranganadham Chetty and B. R G K -~ Achar, for the
appellant (in all the appeals).

R Thyagarajan, for the respondent (in all the appeals).

The Judgrment of Shah and Sikri JJ. was delivered by Shah J.
Subba Rao J. delivered a dissenting Opinion

Subba Rao, J. | regret ny inability to agree. The facts may
be briefly stated. The respondent-Conpany is “a dealer
carrying on the business of redrying in its factory raw
tobacco entrusted to it by its customers. |Its usual ' course
of business may be described thus : A custonmer gives to the
respondent raw tobacco for redrying. It redries it in its
factory, packs it in gunny, waterproof paper, bales etc. and
delivers it to the custoner. It charges the custoner at a
consolidated rate for redrying and for the packing materia
supplied by it. The proportionate price of the packing
material comes to about 25 per cent, of the redrying
char ges. For the assessnent years 1951-52, 1952-53 and
1953-54, the Deputy Commercial Tax O ficer assessed the
respondent under the Madras Ceneral Sales-tax Act, 1939, by
different orders, on the sale price of the said packing
mat eri al . The assessee took the question of his liability
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through a hierarchy of tribunals, but they all confirnmed the
assessnments nmde by the Deputy Commercial Tax O ficer. It
preferred revisions to the H gh Court of Andhra at Guntur,
and the said High Court allowed the revisions. Hence the
present appeal s.

M. A. Ranganadham Chetty, |earned counsel for the Revenue
contended that there was a sale of the packing material for
price by the respondent to its custoners and, therefore, it
was |liable to pay sales-tax on the said sales.

M. Thyagaraj an, |earned counsel for the respondent, argued
that packing was part of the process of redrying and,
t her ef or e,

169

there was no question of any sale of the packing material by
the respondent to its custoners. He further argued that the
necessary ingredient of a sale, nanely, a contract to sell
was absent in the transactions between the respondent and
its customers and, therefore, there was no sales within the
nmeaning of the definition of sale" in the Madras Genera
Sal es-tax Act, 1939.

The question raised in the appeals mainly depends upon whe-
ther packing is an integral part of the redrying process.
No acceptable material was placed before the Hi gh Court to
show how packi ng becones an integral part of the redrying
process. M. D. V. Srinivasan in his affidavit describes
the scientific process or redrying found in books, but he
does not describe howit is actually done in the factory.
He says that "in order to keep the noisture content at the
standardised level  of 10 to 12 per cent, throughout the
process of aging or fermentation the tobacco as it energes
from the redrying machine is packed in water-proof packing

material and stored for the requisite period.” It only neans
that packing is done to keep the noisture content. at a
particular level. He is vague and does not conmit | hinself

on the crucial question whether after the redrying and
packi ng, the tobacco bales are kept in the factory for any
length of tinme to undergo further redrying process. The
H gh Court in its judgnent describes the redrying process
thus :
"The process of redrying tobacco brought to
the assessees by their constituents is one,
entire and indivisible. The object of the
redrying process is to st andar di ze t he
noi sture content at the required | evel of 10
to 12 per cent., and when the tobacco | eaf

enmerges fromthe reconditioning chamber, it
must be packed in waterproof packing materia
and stored for the requisite period. Unl ess

the packing is done inmmediately, the tobacco
| oses its standardized npoisture content, and
without the packing, the process s not
conpl et e. It is clear that the packing of
redried tobacco and its storage for t he
requisite period is an integral part of the
redrying process."
The Hi gh Court accepted the description of redrying process
given by Srinivasan, but did not find that the tobacco,
after it is packed, is kept in the see’s factory for any
length of tine to undergo further drying process. | ndeed,
there is no material on the record to give such a finding.
Garner in his book on the Production of Tobacco describes
how dry tobacco is packed in a factory thus, at p. 422
3Sup./ 65-12
170
I ml5
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"As the tobacco energes fromthe redrying nmachine the hands
are pronptly packed in hogsheads under hydraulic pressure
whil e tobacco is still warm"

In Encyclopaedia Britannica, Vol. 22, p. 263, under the
heading "G ading, Marketing, Fermentation and Aging" it is
stated
"It is comon procedure to recondition the tobacco, that is,
to dry the product and then return the proper amount of
noi sture by "redrying" after it has been narketed and before
it is packed. The purpose is to avoid danmage which occurs
when the | eaf is packed with an excessive noisture content,
and to ensure proper anount of npisture for aging. The
aging period is fromone to three years."

Learned counsel for the respondent has supplied to us sone
extracts from Garner’s book "The Production of Tobacco"
which describe the redrying process. At p. 414, it is
stated :

"In preparation for fernmentation or aging, tobacco wusually
is pressed into standard containers or forns--nanely, boxes
or "cases", hogsheads, and bales--or it is placed in |arge
piles or bulksin a warehouse having facilities for at |east
partial control of tenperature and hunmidity."

The | earned aut hor observes at p. 418

"After the final packingin cases, bales or other packages,
the | eaf commonly undergoes further aging."

At p. 421, it is stated

"These cases or boxes are uniformy built 30in. wde and 30
in. in high outside neasurenent, but range in length from 36
to 52 in. according to the Iength of |eaf to be packed."

It is further stated :

"As the tobacco energes fromthe redrying nmachine the hands
are pronptly packed in hogsheads under ~ hydraulic  pressure

while the tobacco is still warm The hogsheads are 48 in.
in dianeter, 48 or 54 in. in high, and contain about. 1000
pounds of tabacco......... ..., ... The hogsheads are

stacked on their sides in |large open type or thoroughly
ventil ated cl osed warehouses, and are
171

freely exposed to seasonal changes in tenperature and air
humi dity, no artificial heat being used."

These passages and simlar others show that after  redrying
process is over tobacco is stacked in costly containers like
boxes, hogsheads etc. and the aging takes place for  a
considerable tinme even after the packing. The process  of
redrying is quite different fromaging. But none of the
passages extracted above established that  packing is an
integral part of the redrying process. The redried tabacco
is inmmediately packed to preserve the chemcal changes

obtained by the redrying process and to prevent decay. So
t oo, scents, medi ci nes, salt, al cohol and simlar
commodities are bottled or packed to preserve “the high
quality obtained by scientific processing. It cannot be
said that bottles are part of the nedicine, scent, alcoho
etc., as the case may be. Further as | have indicated

earlier, there is nothing on the record to show that after
packi ng the packed tobacco is retained in the factory for
the conpletion of the redrying process. 1, therefore, hold
that the packing is not a part of the redrying process, and
that it is done only to conserve the dried tobacco.

The next question is whether there is a sale of the packing
material by the respondent to its custoners. Now let us
scrutinize the relevant provisions of the Mdras Genera
Sal es-tax Act, for, in the ultimte analysis, the point has
to be decided on the terns of those provisions. Secti on
3(1) of that Act says that, "subject to the provisions of
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this Act, every dealer shall pay for each year a tax on his
total turnover for such year". "Dealer" is defined to nean
any person who carried on the business of buying or selling
goods |[vide S. 2(b)]. Under S. 2(c), "goods" neans al
kinds of nmnovable property other than actionable clains,
stocks and shares and securities and includes all materials,
commodities and articles including those to be used in the
construction, fitting out, inprovenent or repair of
i movabl e property or in the fitting out, inprovenent or
repair of novable property. Section 2(h) defines "sale"
thus :
"*Sale’ with all its grammtical variations
and cognate expressions neans every transfer
of the property in goods by one person to
another in the course of trade or business for
cash or for deferred paynent or other val uabl e
consideration, and includes also a transfer of
property in goods involved in the execution of
a works contract, but does not include a
nort gage, hypothecati on, charge or pledge."
172
Section 2(1) defines "turnover" thus :
"’ Turnover’ _means the aggregate anount for
whi ch ‘goods are either bought by or sold by a
deal er, ~whether for cash or for deferred
paynent or other val uabl e consi deration
provided that the proceeds of the sale by a
per son of agricul tural or horticultura
produce grown by hinself or grown on any |and
in which he has an-interest whether as owner,
usufructuary nortgagee, tenant or  otherw se,
shal | be excluded from his turnover."
A conbined reading of the provisions relevant to the
guestion raised may be stated thus : ~Every person, who
carries on the business of transferring property in any kind
of novable property including materials, comodities and

articles in the fitting out, inprovenment or repair of
novabl e property to another for valuable consideration would
be liable to tax on the turnover. It is said that the

decision in The State of Madras v. Gannon Dunkerley & Co.
(Madras) Ltd. (1) has introduced another elenment in the
definition of "sale", nanely, a contract of sale, and that
element is not present in the instant case. In that case
this Court held that the provisions ,of the Madras Genera
Sal es-tax Act were ultra vires the Legislature in so far as
they sought to inpose tax on the supply of material in the
execution of works-contract treating it as a sale of goods
by a contractor. In the course of the judgnent, Venkatarama
Ayyar, J., speaking for the Court, sunmmed up  the |ega
position thus
"To sum up, the expression 'sale of goods’ in
Entry 48 is a nonmen juris, its essentia
i ngredi ents being an agreenent to sell novable
for a price and property passing therein
pursuant to that agreenment. In a building
contract which is, as in the present case,
one, entire and indivisible-and that is its
norm there is no sale of goods, and it is not
wi t hin the conmpetence of the Provi nci a
Legi sl ature under Entry 48 to inpose a tax on
the supply of the materials used in such a
contract treating it as a sale."
To avoid msconception, the |earned Judge
proceeded to observe:
reference to works contracts, which are entire
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and indivisible, as the contracts of the
respondents have been held by the |[earned
Judges of the Court below to be. The severa
forms which such kinds of contracts can assune
are set out in Hudson on Building Contracts,
(1) 1959 S.C. R 379, 425, 427.
173
at page 165. It is possible that the parties
nm ght enter into distinct and separate
contracts, one for the transfer of materials
for noney consideration, and the other for
payment of remuneration for services and for
work done.  In such a case, there are really
two agreenents, though there is a single
i nstrument. enbodyi ng them and the power of
the State to separate the agreenent to sel
from the “agreenent to do work and render
serviceand to i npose a tax thereon cannot be
guestioned, and will stand untouched by the
present judgment."
One of the main reasons given by the |earned
Judge why there is no sale involved in a
bui l ding contract is found at p. 423-424
"But if there was no such agreement and the
contract~ was only to construct a building,
then the materials used therein would becone
the property of the ~other -party to t he
contract only on the theory of accretion".
This Court was dealing in that case with a contract to
construct a building and it held that the contract did not
involve an agreenent to sell materials but was only to
construct a building and that the building so constructed
becamre the property of the owner of the |land on the theory
of accretion. | do not see any relevancy of this judgment
to the question raised in the present case except the
observation that every sale involves a contract of 'sale,

either expressed or inplied. This Court again in Ms. New
India Sugar MIlls Ltd., v. Conmssioner of Sales-tax,
Bi har(1) reiterated that wunder the Sale of GCoods 'Act a
transaction is cal |l ed sale only  where for noney
consi deration property in goods is transferred under a
contract of sale. As in that case the transaction of

di spatches of sugar by the assessee pursuant to t he
directions of the Controller were not the result of ~any
contract of sale, this Court, by a mgjority, held that it
was not a sale liable to sales-tax. Under s. 4 of the Sale
of Goods Act a contract of sale of goods is a contract
whereby the seller transfers or agrees to ‘transfer. the
property in the goods to the buyer for a price; . and  under
sub-s.(3) thereof, where wunder a contract of sale the
property in the goods is transferred fromthe seller to the
buyer, the contract is called a sale. It is clear that in
order to constitute a sale under this section there nust be
three ingredients, nanely, (i) contract of sale, (ii) trans-
fer of property in the goods to the buyer, and (iii) paynent
of price by the buyer to the seller. Therefore, under this
section there cannot be a sale unless there is a contract of
sale. The section does

(1) [21963] Supp. 2 S.C.R 459.

174

not say that the contract of sale nust be express : it nmay
al so be inplied.

If so, the question is whether the facts of the present case
satisfy the definition of a sale. | have already held that
the packing is not part of the redrying process; and that
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the material wused for packing is extraneous narketable
material used to preserve the dry tobacco from contani nation

or | oss. Tobacco after redrying nust be put in sone
contai ner, such as hogsheads, boxes, gunny, water-proof
paper, bales etc. They are costly materials. In the
present case, it is not disputed that the price of the
packing material is about 25 per cent of the redrying
char ges. The packing material is clearly novable property
within the neaning of goods in the Sale of Goods Act. The
assessee had property in the said goods, for, it is conceded
that it purchased the nmaterial and becane its owner. It

cannot al so be disputed that it transferred the property in
the packing material to the custoners for price. The price
for the material was also included in the consolidated rates
charged by the assessee: The only question is whether there
was an inplied agreement for the sale of the said goods. In
the wusual course of business, the factory redries tobacco,
packs /it in a costly material and delivers it to the
custoner, / including the price of the material in the con-
solidated rate charged by it.” The custoner who goes to the
factory knows that the factory -supplies the packi ng
material, transfers the property in the said material to him
and he has to pay for it: Wth that know edge when a
custonmer delivers his tobacco to the factory for redrying,
there is clearly an inplied agreenent to purchase the said
packing material for price. Once we elimnate the idea of
the packing being a part of the redrying process, we arrive
at the position ‘that the transaction qua the packing
material involves either a contract of agency, gift or sale.
The concept of agency can be elimnated, as it is nobody's
case that the factory is purchasing the material on behalf
of a particular constituent and passing it onto himwithout
any profit; the concept of gift may al'so be excluded, as it

is unthinkable that a businessman will® make a gift of
material costing about 25 per cent. of his charges. If so,
it follows that the course of business of the assessee
indicates that it is part of its business to sell the

material required for packing and that when a customner gives
tabacco to it for redrying, a contract of sale inregard to
t he packing material is necessarily inplied in the
transacti on.

Now, conming to the decisions cited at the Bar, it is  not

necessary to consider the English decisions in detail. It
woul d be enough

175

if a summary of the decisions is given. The said decisions
recogni ze four categories of contracts, nanmel vy, (1)
contracts for |abour and work such as one for the production
of a work of art, picture, statue, etc.; (2) contract
primarily for |abour and the naterials supplied are only
ancillary i.e., paper and ink used by a painter or an

artist; (3) contract of sale of the finished product denture
or a ship of which the parts supplied become an integra

part of the denture or the ship, as the case may be; and (4)
contract of sale of the finished product but sone of the
materials supplied do not formpart of the finished product
but are sold separately : see Cay v. VYates(1l), Lee .

Giffin(2), and Robinson v. Gaves(3). Here there is no
sale of any finished product, for the assessee has no
property in the tobacco and has undertaken only to perform
the redrying process for consideration. It is sinply a
contract of work and | abour so far as the redrying process
is concerned. But it cannot be said that the costly packing
mat eri al has become an integral part of the redrying process
like the parchnent and ink of an artist : it is extraneous
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marketable material wused for a collateral purpose and,
therefore, is subject of sale.

The Indian decisions throw considerable |ight on t he
guestion now raised before us. Turnover fromthe sale of
gunny bags in which rice, which was an exenpted comuodity,
was packed, was held to be liable to sales-tax by the Assam
Hi gh Court in Mhanlal Jogani Rice and Atta MIls v. The
State of Assan(4). Inposition of sales-tax on the packing
mat eri al used for packing tobacco was approved by the Mdras
Hi gh Court in Indian Leaf Tobacco Devel opment Co., Ltd. wv.
The State of Madras(5). Sales-tax inposed on the turnover
in respect of hessian and iron hoops used for packing the
bal es of pressed gin cotton was sanctioned by the WMadhya
Pradesh High Court in Ninmar Cotton Press, Khandwa v. The
Sal es-tax O ficer, Khandwa(6). Sales-tax on the turnover of
packi ng, materials used for packing redried tobacco was hel d
to be leviable by two decisions of the Andhra High Court in
Krishna & Co., Ltd. v. State of Andhra (7 ) and Hanumantha
Rao v. The State of Andhra(8). The Madras Hi gh Court in
Var sukhi_ " and Co. v. Province of Madras(9) held that the
exenption fromsal es-tax given to salt could not be extended
to the gunny bags wherein the salt was preserved. The sale
price of packing material enployed for effecting sale of
cotton was held to be liable to sales-tax by the

(1) 108 E.R 461.

(2) 124 E.R 555.

(3) [1935]1 K.B. 579.

(4) (1953] 4 S.T.C. 129.

(5) [1954] 5 S.T.C. 354.

(6) [1954]5 S.T.C. 428.

(7) [1956]7 S.T.C. 26.

(8) [1956] 7 S.T.C. 486.

(9) [1951] 2 S.T.C 1.

176
Madras High Court in Chi danbara Nadar Sons & Co., v. State
of Madras(1). The | earned Judges-in the aforesaid cases

rightly held that whether the commodity conserved’ in the
container is sold or not, the transaction involved a
contract of sale of the packing material. It -was ‘argued
that as the sale of the exenpted goods along wth the
packing material was adnmitted in sone cases the courts have
held that there was a sale of the packing materials. I
cannot see any distinction on principle between the two
cl asses of cases, nanely, (i) where the goods were not sold,
and (ii) where they were also sold. |f the packing materia
becamre an integral part of the dried tobacco, there could
not have been a sale of the material apart fromthe tobacco.
So too, if the gunny bag was treated as an integral part of
salt, the bag should have been sold as part of  the salt.
They were taxed because they were held to be extraneous and
separate mar ket abl e mat eri al , t hough necessary and
convenient for the preservation and delivery of tobacco or
salt or cotton, as the case may be.

I shall now consider the decisions cited by the |[|earned
counsel for the respondents. In Sri Dasarathi Mbhapatra v.
The State of Orissa(2) the Hi gh Court of Orissa held that
purchase of gunny bags for storage and transport of paddy by
the assessee was part of the contract of agency and was,
therefore, not the subject-matter of sale. The decision in
United Bleachers Ltd. v. State of WMdras(3) relates to
turnover of packing materials supplied by the assessee for
packing yam and cloth given to it for bleaching. The
| ear ned Judges of the Madras High Court held that there was
no agreement to sell the packing nmaterials as the contract
was merely one of service, but they did not exclude such an
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agreenment to sell in every case, for they pointed out that
the onus would be on the taxing authority to prove that
there was an agreenent to sell the packing material by the
sal e of the property therein. The decision in The State of
Madras v. Voltas Ltd. (4 ) relates to a contract for air-
conditioning of a building. The Court held that there was
no agreenent between the contracting parties for the sale of
any part of the nmachinery, but it was one for building an
air-conditioning unit. A sinilar view was al so expressed by
the sane Hi gh Court in State of Madras v. Voltas Ltd. : No.
2(5). These two decisions of the Madras H gh Court have no
bearing on the present question, as in the view of the
| earned Judges the decisions related to contracts for sale
of air-conditioning units.

(1) [1960)] 11 S. T.C 321. (2) [19571 8 S.T. C. 720.

(3) [1960] It S.T.C. 278. (4) [1963] 14 S.T.C. 446.
(5)[1963] 14 S.T.C. 861.
177

To conclude, in theinstant case all the ingredients of the
charging " section read with the definition of "sale" are
satisfied.  Unless it can be held that the material used for
packing is transformed into some ot her commdity not covered
by the definition of "goods", it is not possible to hold
that there is no sale of the material. The packing materia
remai ned distinct fromthe dried tobacco. Property in it
passed to the custoner, who had paid for it. On the basis
of the practice obtaining in the factory of - the assessee,
contracts of sale arose easily by inplication. The Sales-
tax authorities have rightly assessed the turnover in regard
to the packing material. The order of the H gh Court is
wong and is, therefore, set aside.
In the result, the appeals are allowed. ~ The appellant wll
have costs here and in the Court bel ow
Shah, J. \Whether the respondent Conpany is liable to pay
sal es-tax under the Madras General Sales Tax Act, 1939, on
the wvalue of "packing material” used by it for storage of
flue-cured tobacco under controlled conditions of wuniform
noi sture, is the question which falls to be determined in
these appeals. The Conpany conducts the business of ~ "are-
dryi ng" tobacco and for that purpose nmaintains a factory at
GQuntur in the State of Andhra Pradesh. Freshly cured
tobacco leaf is unfit to be used as snoking material, for it
has a rank unpl easant odour and produces irritating and
pungent snoke. To nmake it fit for wuse in cigars -and
cigarettes tobacco |eaves nust undergo . a process of
fernmentati on or aging, which gives the leaf —a distinctive
ar oma. Tobacco is highly hydroscopi c and when exposed to
atnospheric conditions it decays as a result of action by
m croorgani sms. The | eaf has to undergo fernentation, 'with
the noisture content of the |eaf nmaintained at a uniform/| ow
| evel . Fl ue-cured tobacco contains 15 to 17 “per cent
noi sture which is considered excessive. A noisture content
of 10 to 12 per cent is ideal for the process of
fernmentation, and the tine required for proper fermentation
varies fromeighteen nonths to, two years. The process  of
redrying is described by the Hgh Court in its judgnent
under appeal as follows :

"After the grading the stripping operations

are over, the leaf 1is reconditioned or

redried. For this purpose all the |eading
exporters and cigarette manufacturers use the
reordering or reconditioning plant. Thi s

pl ant consists of a series of three chanbers
in each of which the heat and humidity are
regul ated. The tobacco |eaf is passed through
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each chanber under the action of steam and
178

strong air current. The significance of the
reconditioning process lies in the fact that
it redries the leaves to wuniform nmpisture,
besi des helping to kill the insects and ’'gerns
that may be present in the leaf by the high
-tenperature maintained in the first chanber
of the nmachine. The "tobacco |eaf as it cones
out of the plant is in a -soft and pliable
condition and contains 10 to 12 per cent of
nmoi sture. Immediately afterwards the leaf is
packed either in bales, cases or hogsheads.
In order to ensure that the noisture content
is kept at the required level of 10 to 12 per
cent, the tobacco leaf as it energes from the
redrying machine is packed in water-proof
packi ng-material and stored for the requisite
period."
The Conpany purchases "packing nmaterial" such as jute cloth,
wat er - proof paper, twine fromthe nmarket. For redrying each
bale of tobacco the Conpany charges Rs. 22/- and it is
common ground that it nmakes no separate charge for the val ue
of the "packing material" used. Fromthe books of account
of the Conpany, it appears-and there is no dispute about it
that the Conpany spent for the value of "packing nmaterial"
used by it at an average per package Rs. 6-1-1 in 1950-51
Rs. 5-9-5in 1951-52, Rs. 3-13-10in"1952-53 and Rs. 4-1-6
in 1953-54. The Deputy Commercial Tax O ficer was of the
view that the "packing material” used by the Conpany for
maintaining uniformty of npisture by sealing ,off contact
with the external atnospheric conditions after ' tobacco
passed through reconditioning chanbers, and in which the
tobacco entrusted was returned by the  Conpany, nust be
regarded as sold to the constituent, and on the value of the
materials tax was exigible. The order of the Deputy
Commercial Tax Oficer was confirnmed in appeal by the Deputy
Conmi ssi oner of Commercial Taxes. That Oficer adopted a
uniform rate of Rs. 6/- as price of the material wused in
each bale. Liability to pay sales-tax on the value of the
"packing material" used by the Conpany was confirned by the
Sal es Tax Tribunal, but the turnover was reduced to Rs. ~ 51-
per each bale redried by the Conpany. The H gh Court |, of
Andhra Pradesh set aside the order of the taxing authorities
hol di ng that the assessnent of tax on the "packing naterial”
could not be sustained. Wth special |eave, the State has
appealed to this Court.
It is wunfortunate that the taxing authorities did not
analyse the ’'facts to ascertain the primary purpose for
which the packing matetrial was used by the Conpany. The
Deputy Commercial Tax
179
Oficer stated in his, order that tobacco entrusted to the
Conpany was returned after redrying properly packed. He
observed
"The dealers regularly wundertake to redry
tobacco entrusted to themand return the sane
after packing. This regular practice of
redrying and using packing material is to be
construed as 'in the course of business’ and
the sale of packing nmaterial involved is
clearly assessable. The bills issued for
redryi ng charges cannot be said to exclude the
val ue of packing material used.”
In appeal t he Deput y Conmi ssi oner of
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Conmer ci al Taxes observed that "costly packing
material" was purchased and property in them

was transferred for consideration which was
enbedded in the price charged for redrying.

He observed

"Packing is different from redrying. | f
redrying is their mmin business, packing is
their subsidiary business. It is admtted

that they are specialists in packing and it is
for that reason that the owners of tobacco
ook to them as much for redrying as for
packi ng. It cannot be said that packing is
not their business and that they have utilised
for packing wthout any profit, the «costly
materi al s~ which they have purchased. There
is, therefore, a transfer of property in the
packing materials fromthe appellant to the
cust oners which constitutes a sal e for
pur poses of the Madras General Sales Tax Act."
The Sales ~Tax Tribunal was of the viewthat the question
arising before it was covered by the decision in A S
Kri shna & Conpany v. State of “Andhra Pradesh(1).
It seens to have been-assumed by the taxing authorities that
i medi ately after tobacco energes from the reconditioning
chanbers it is packed in water-proof material and is handed
over to the owners of the tobacco, and therefore packing of
tobacco is not in integral part of the process of redrying.
The assunption appears on the evidence not to be true. In
the affidavit of D. V. Srinivasan which was not - chal | enged,
it was stated in paragraphs 4 that
"Redrying is a process designed to create
sui tabl e conditions for the proper nmaturing of
the leaf in storage. The object of ‘the re-
drying process is to reduce the noisture

content i.e., to standardise the noisture
cont ent

(1) [1956]7 S. T.C. 26.
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at the required level of 10 to 12 per cent.
In order to keep thenoisture content at the
same standardi sed |l evel which x x x i's
an essential requisite for proper aging or
fermentation, it is essential that the tobacco
as it energesfromthe redrying machi ne and

while it is still warm should be pronptly
packed with water-proof packing material. x X
X

"In the process of reconditioning the tobacco
is passed through a series of three chanbers
in each of which the heat and humidity are
regulated so that the |eaf enmerges in a soft
pliable condition and contains only 10to 12
per cent noisture. It is essential in such
cases t hat the Ileaf should be packed
imediately. x x x Thus in order to keep the
noi sture content at the standardised |evel of
10 to 12 per cent throughout the process of
aging or fermentation the tobacco as it emer-
ges from the redrying machine is packed in
wat er - proof packing material and stored for
the requite period."

The High Court accepted this description of
the "redrying" process, and observed

"The process of redrying raw tobacco brought
to the assessee by their constituents is one,
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entire and indivisible. The object of the re-
drying process is to standardi ze the noisture
content at the required level of 10 to 12 per
cent, and when the tobacco |eaf enmerges from
the reconditioning chanmber, it nmust be packed
i n wat er proof packing material and stored for
the requisite period. Unless the packing is

done i medi ately, the tobacco |oses its
st andardi zed noi sture content, and wi thout the
packi ng, the process is not conplete. It s

clear that the packing of redried tobacco and

its storage for the requisite period is an

i ntegral part of the redrying process."
Counsel for the State faintly submtted that the Conpany
mai ntai ns no storage facilities and it nust be inferred that
tobacco sealed in water-proof material would be stored by
the owner of the tobacco after it was returned to him duly
packed. But this pea was never advanced at any stage of the
proceedi ngs for assessnment, and cannot be entertained at
this | ate stage.
If the process of redrying or reconditioning does not end
with the emergence of tobacco out of the l|ast reconditioning
chamber
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as suggested by counsel for the State, but consists, as held
by the High Court, of cleansing it, processing it in the
recondi ti oni ng chanbers under controlled conditions of heat
and humidity, of packing it in water-proof material to sea
it off from external atnospheric conditions, and of storage
to enable fernentation for the requisite period to make the
tobacco mmture for usein cigarettes, cigars etc., packing
tobacco in water-proof material mnmust be regarded as an
integral part of the process of redrying and not independent
of that process.
The fact that in the execution of a contract for work K sone
materials are used and property in the goods so used passes
to the other party, the contractor undertaking to’/ do the
work will not necessarily be deened on that account to sel
the materials. A contract for work in the execution of
whi ch goods are used nay take one of three forms. The
contract may be for work to be done for remuneration and for
supply of materials used in the execution of the work for
a price; it may be a contract for work in which the use of
materials is accessory or incidental to the execution of the
work or it may be a contract for work and use or supply of
materials though not accessory to the execution  of the
contract is voluntary or gratuitous. In the Jlast class
there is no sal e because though property passes it does. not
pass for a price. Wuether a contract is of the first or the

second class nust depend upon the circunstances : if it is
of the first, it is a conposite contract for work-and sale
of goods : where it is of the second category, it |is a

contract for execution of work not involving sale of goods.

It is true that in business transactions the work contracts
are frequently not recorded in witing setting out all the
covenant s and conditions thereof, and the terns and
incidents of the contract have to be gathered from the
evi dence and attendant circunstances. The question in each
case i s one about the true agreement between the parties and
the ternms of the agreement nust be deduced froma review of
all the attendant circunstances. But one fundamental fact
has to be borne in nmnd that fromthe nere passing of title
to goods either as integral part of or independent of goods
it cannot be inferred that the goods were agreed to be
,,;old, and the price was liable to sales-tax. 1In The State
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of Madras v. Gannon Dunkerley & Conmpany (Madras) Ltd(1),
this Court held that the expression "sale of goods" was, at
the time when the Governnment of India Act, 1935, was

enacted, a term of well recognised legal inport in the
general law relating to sale of

(1) [1959]S.C. R 379.
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goods and in the legislative practice relating to that
topic, and nust be interpreted in Entry 48 in List 11 of
Sch. VIl of the Act as having the same nmeaning as in the
Sal e of Goods Act, 1930. Therefore under a statute enacted
in exercise of power under the Governnent of India Act,
1935, and in pursuance of the power reserved in Entry 48, in
List 11, Sch. VIl of the Government of India Act, 1935, a
taxabl e sale is one which anounts to sale of Goods under the
Sal e of Goods Act, 1930. Venkatarama Aiyar, J., delivering
the judgment of this Court in Gannon Dunkerley’s cave(l)
observed at p. 397
"Thus, according to the law both of England
and of India, in order to constitute a sale it
i's necessary that there should be an agreenent
bet ween the parties for the purpose of
transferring title to goods which of course
presupposes capacity to contract, that it mnust
be supported by noney consideration, and that
as @a result of the transaction property nmnust
actually pass in the goods. Unless all these
el ements are present, there can be no sale.
Thus, if nerely title to the goods passes but
not as a result of any contract between the
parties, express or inplied, there is no sale.
So also if the consideration for the transfer
was not noney but _other val uabl e con-
sideration, it may then be exchange or barter
but not a sale. _And if under the contract of
sale, title to the goods has not passed, then
there is an agreenent to sell and not a
conpl eted sale."
It was agai n observed at p. 413
“I'f the words "sale of goods"™ have to be
interpreted in their |egal sense, that sense
can only be what it has in the lawrelating to
sal e of goods. x x x both under the common | aw
and the statute lawrelating to sale of goods
in England and in India, to constitute a
transaction of sale there should  be an
agreement, express or inplied;, relating to
goods to be conpleted by passing of title in
those goods. It is of the essence of /this
concept that both the agreenent and the sale
should relate to the sane subject-natter.
Where the goods delivered under the contract
are not the goods contracted for, t he
purchaser has got a right to reject them or
to accept them and cl ai m damages for breach of
warranty. Under the law, therefore, there
cannot be an agreenment relating to one kind of
property and a sale as regards
(1) [1959] S.C.R 379.
183
anot her. We are accordingly of opinion that
on the true interpretation of the expression
"sale of goods" there nmust be an agreenent
between the parties for the sale of the very
goods in which eventually property passes."”




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 15

The authority of State Legislatures, under the Constitution
to enact legislation in respect of taxes on sale of goods,
remains the sane as it was under the CGovernment of India
Act .

In order that there should be a sale of goods which is
liable to sales-tax as part of a contract for work under a
statute enacted by the Provincial or State Legislature,
there nmust be a contract in which there is not nerely
transfer of title to goods as an incident of the contract,
but there must be a contract, express or inplied, for sale
of the very goods which the parties intended should be sold
for a noney consideration i.e. there nust be in the contract
for work an i ndependent termfor sale of goods by one party
to the other for a nobney consideration

No useful purpose will be served by entering upon a detail ed
anal ysis of the large nunber of cases cited at the Bar. The
cases relied wupon |ay down no general principle and the
ultimate decision in all the cases turned upon what the
Courts!| found were the true agreenents between the parties.
In A . S. “Krishna & Conpany’s case(1l) the H gh Court of
Andhra in dealing with a contract for redrying tobacco held
on the evidence in that case that packing material used by
the assessee did not becone an integral part of the drying
process and an intention to sell the packing could be
properly attributed tothe assessee.

In B. V. Hanumantha Rao v. The State of” Andhra (2) it was
held that gunny cloth and iron hoops-used by the assessee
who had undertaken a works contract for baling and pressing
pal ynyra fibre were intended to be transferred and that the
materials had not become an integral part of the product
entrusted to himfor baling and pressing, the price was
liable to pay sal es-tax.

In United Bleachers Ltd., v. The State of Madras(") the
assessee who had entered into contracts to bleach, dye,
cal ender, press, and fold unbleached yarn was held not
liable to sales-tax in respect of craft paper, hoop iron

hessian cloth, jute twine, palmmats etc. which were used
for packing the goods at the tine of delivery, because in
the view of the Court the primary contract was one for
service, viz. bleaching, dyeing etc. and as an incident of
the service, the goods bl eached or dyed were to -be packed
and del i ver ed.

(1) [1956] 7 S.T.C. 26.

(2) [1956] 7 S.T.C 486.
(3) [1960] Il S.T.C. 278.
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In M S Chidanbara Nadar Sons and Co., v.  State of
Madras(1l) it was held that where under an agreenent to
purchase cotton to be delivered by the seller to the buyer,
it was inmplicit that the goods should be delivered packed,
the contract to pay for and purchase the packing materia
may be inplied and the turnover relating to the packing
material would be |liable to sal es-tax.

In Mkenzies Limted v. The State of Bonmbay (2 ) the price
of notor-bus bodies supplied under a contract to construct
and deliver to the Governnent of India several notor-bus
bodies fitted on to the chassis supplied by the Governnent
was held liable to be included in the turnover. The price
was a fixed sumper motor body, and the material for the
body and the fitting were to be provided and the work of
construction was to be done by the contractors who had
undertaken to deliver to the Government the conpleted units.
It was held that in such a case there was a contract to sel
not or bodi es.

In The State of Madras v. Voltas Limted(3) the contractor
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had undertaken to install in a building under construction a
"system of airconditioning”, and for that purpose to

supervise the construction of the building itself in order
that the air-conditioning of the building my be efficiently
designed and erected. It was held on the facts and
circunmstances of the case that there was no agreenent
bet ween the contracting parties for the sale of any part of
the nmachinery and the contract was a contract for execution
of work.

In Chandra Bhan Gosain v. The State of Orissa and other(4)
this Court held that the assessee-a manufacturer of bricks-
to whomland was given free for the manufacture and supply
of bricks was liable to pay sal es-tax on bricks delivered by
hi m

Whether a contract for service or for execution of work,
i nvol ves a taxable sale of goods rmust be decided on the
facts and circunstances of the case. The burden in such a
case lies upon the taxing authorities to show that there was
a taxabl e sal e, and that burden is not discharged by nerely
showi ng. ‘that property in goods which belonged to the party
per form ng service or ~executing  the cont act st ands
transferred to the other party.

In the present case, it nmust be held on the finding recorded
by the Hi gh Court, that it was intended by the parties that
the "packing material™ should forman integral part of the
process of redry-

(1) [1960] 11 S.T.C. 321

(2) [1962] 13 S. T.C. 602.

(3)[1963] 14 S.T.C. 446.

(4) [1964] 2 S.C.R 879.
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ing and without the use of the "packing material"  redrying
process could not be conpleted, and that there was no
i ndependent contract for sale of "packing materials". It is

only as an incident of the redrying process and as a part
thereof that the respondent Conpany has to seal 'up the
package of tobacco, after it emerges fromthe reconditioning
chanmber, with a viewto protect it against atnospheric
action. In the absence of any evidence fromwhich contract
to sell "packing material" for a price may be-inferred, the
use of "packing material" by the respondent Conpany nust _be
regarded as in execution of the work contract, and the fact
that the tobacco delivered by the constituent is taken away
with the "packing material" will not justify and inference
that there was an intention to sell the "packing material".
The appeals therefore fail and are dismissed wth costs.
One hearing fee.

ORDER
In accordance with the opinion of the najority  these
appeal s, are dismissed with costs. One hearing fee.
3Sup. / 65-13
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