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I ncone Tax Act 1922- Section 23A(1) - Undi stri but ed
profits of a conpany- Conpany in whi ch public are
substantially interested-Acting in concer n-Rel ati onshi p
anongst sharehol ders i f decisive-Fam Iy concern

HEADNOTE:

Sahu Jain was a private limted conpany during the
assessment years 1952-53 and 1953-54. All the sharehol ders
of the conmpany are the famly nenber J of M. S. P. Jain
except two enployees who held 20 -out of 50,000 shares and
excepting the three Conpanies  which were also sister
concerns. Under s. 23A of the Income Tax Act, 1922, prior to
its anendnment in the year 1955, where the Incone Tax officer
is satisfied that in respect of -any previous year the
profits and gains distributed as dividends by any Conpany
are less than 60 per cent of the assessable incone of the
conpany as reduced by the Inconme Tax and Super Tax payable
by the conpany in respect there of, he shall unless he is
satisfied that having regard to the lossincurred by the
conpany in earlier years or to the snallness of the profit
made, the paynment of a dividend or a larger dividend than
decl ared woul d be unreasonable, make an order in witing
that the wundistributed portion of the income of the conpany
of that previous year as conputed for income tax purposes
and reduced by the anpbunt of incone tax and supertax payable
by the conpany in respect thereof shall be deened to have
been distributed as dividends anongst the sharehol ders. The
proviso to the said section provides that the provisions of
the section would not apply to any conpany in which the
public are substantially interested if shares of the conpany
carrying not |less than 25 per cent of the voting power have
been allotted unconditionally to or acquired unconditionally
by the public or beneficially held by public. The Incone Tax
officer held that the provisions of s. 23A were attracted in
the case of the conpany for both the years. The Appellate
Assi stant Comm ssioner confirned the order of the Income Tax
of ficer. The Tribunal held that s. 23A was not applicable to
the conpany in respect of both the assessnment years. The
Tribunal held that unless. it is presuned that because of
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relationship Shri S. P. Jain, Snt. Rama Jain and Shri A K
Jain should be regarded as acting in concert there is no
other material on record on the basis of which such a
conclusion could be supported. On a reference nade by the
Tri bunal, The H gh Court answered the question in favour of
the assessee and agai nst the Revenue.

In an appeal by special |eave the appellant contended:

1. 80 per cent of the share capital was held by S. P
Jain and his wife and two sons. One of whom was a ninor
throughout the period and another for a portion of the
period and that the remmining shares were held by tho
conpany which were under the control of S. P. Jain and that
only 20 share out of 50,000 shares were held by two
enpl oyees under the control of S. P Jain

2. A K Jain was appointed as a Director when he was a
m nor and he becane ~a Managing Director on a salary of Rs.
6, 000/ - per nonth when he was 20 years ol d.

3.7S. P. Jain who was a Director resigned making room
for his Private Secretary for appointnent as Director.

4. The Conpany showed a loss of Rs. 2 lacs and odd in a
transaction in hessian and the same was shown as profit by
Snmt. Rama Jain wife of S P. Jain.

5. S. P. Jain, “A K- Jain. R Sharma and N. C. Jain
were the pronoters of the company ant were signatories to
t he Menmorandum of Associ ati on
399

The respondent contended:

1. Sm. Rama Jain and A. K- Jain were independent
assessees. A. K Jain was taking independent decisions as a
conpetent Director. Mere relationship would not lead to the
conclusion that the said two sharehol ders acted in concert
with S. P. Jain

2. A K Jain was an independent sharehol der and was
not under the control of S. P. Jain or any other Director or
shar ehol der.

3. N C Jain was Director from 1950 to 1954 and S. P
Jai n becane Managi ng Director subject to the approval of the
CGovernment. A, K Jain was appointed as Deputy  Managi ng
Director on a remuneration of Rs. 6,000/- per nonth subject
to the approval of the Central CGovernnent.

4. The transactions like one of  hessian are conmmon
transacti ons and no undue i nportance can be attached to-it.

5. Merely because sonme persons are pronoters or
enpl oyees of a Conpany that would not affect their character
as sharehol ders of the Conpany.

Al'l owi ng the appeal s by special |eave,

N

HELD: 1. The controversy is whether the conpany is one
in which the public has 25 per cent or nore shares. [404(C]

2. This Court held in the case of Conmssioner of
I ncome Tax West Bengal v. East Coast Commercial “Co. Ltd.,
[1967] (1) SCR 321 that the word 'public’ is usedin the
explanation to s. 23A in contra-distinction to one or nore
persons who act in unison and anongst whomthe voti ng power
constitute-s a block. This Court also held that the Tribuna
had to decide in the first instance weathe there was a
group of persons acting in concert holding a sufficient
nunber of shares which may control the voting as a bl ock
But the existence of block is not decisive. The conpany
woul d still be a conpany in which public are substantially
interested if 25 per <cent or nore of the voting power has
been allotted wunconditionally to and beneficially held by
the public. This Court also held that the relationship and
position as Director are not by thensel ves decisive. But if
the relatives act not freely but with others they cannot be
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said to belong to the public. The test is not whether they
have actually acted in concert but whether the circunstances
are such that human experience tells us that it can safely
be taken that they nmust be acting together

[406A, C-D, H, 407A]

3. It is clear that this conmpany was a fam |y concern
with only 20 shares out of 50,000 shares allotted to the two
out siders who again happened to be paid enployees. The
presence of these two outsiders is of the |east significance
inthe matter of managenent of the affairs of the conpany.
A. K Jain becane a Director even when he was a. mnor. He
woul d not ordinarily be able to play the role he is supposed
to have done in the Board neetings unless S. P. Jain was
confident that the Board was carrying out its nmandates with
regard to the affairs ~of the Conpany. The fact that A K
Jain and others were authorised to sign agreenents on behal f
of the Conpany is not of great significance. There is no
evi dence whatsoever to show that Rama Jain wife of S. P
Jain was at all independently acting. [409G H, 410]

4. \When a conpany is conposed nostly of famly menber
owing lion's ~share in the entire 'share capital of the
conpany the onus to Kkeep clear of the reach of s. 23A will
be on the sharehol ders by adducing sonme positive evidence
about the absence of control by the controlling
shar ehol ders. [410-B]

5. No single factor can be decisive but having regard
tothe totality of the circunstances revealed in the case
and the conduct of 'the transacti ons of the conpany taken
with the relationship which in‘the circunstances of this
case is not a negligible elenent this Court is dearly of the
opinion that it is a case in which it cannot be said that
the public is substantially interested in 25 per ' cent or
nore shares of the company. [410D E]

6. Even if A& K Jain is said to be a nenber of the
public, his shares together wth the shares of Ashoka
Agencies Limted is 500 | ess than the r m ni mum shar ehol di ng
requisite to earn the benefit of the third proviso to s. 23A
read with the explanation. [410- E]

400

7. Between August 11, 1951 and May 1, 1952, A K Jain
and 2 enployee Directors apparently took all decisions for
the company in the Board's nmeetings. This is not ordinarily
possi bl e but for collaboration with the major sharehol ders.
This is a case where nore is neant than neets the eye.
[ 410E- F]

8. It is Aclear case of all the shareholders acting in
concert and in unison and the two enployee Directors were
nerely dummies. There is not the slightest inkling of the
public being interested far |ess substantially interested in
this company. [410G

9. The intimate relationship of the shareholders, with
not the |east evidence of disconcert anongst them the
ordi nary expectation for individual profit in comrercia
undertaking, the history of the conpany and its continued
snmooth working is inconsistent with anything but full unison
amongst the sharehol ders. The Board’'s neetings are evidence

of well organised, well knit, close unity of vie vs in al
affairs which in ordinary course of human conduct woul d not
have been at all possible but for a single or concerted

action in the conpany nmanagenent by a controlling group
[410D F]

JUDGVENT:
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ClVIL APPELLATE JURISDICTION. Cvil Appeal Nos. 761 &
762. of 1971.

(Appeal s by Special Leave fromthe Judgnent and order
dated the 14-3-1969 of the Patna H gh Court in MJ.C. Nos.
182 and 183 of 1962).

B. Sen, T. A Ranmachandran and S. P. Nayar, for the
appel | ant.

Har dayal Hardy, and Bi shamber Lal, for respondent.

The Judgnent of the Court was delivered by

GOSWAM , J. These two appeals by special |leave are
directed against the common judgnment of March 14, 1969, of
the Patna High Court in the matter of two references under
section 66(1) of the Indian Inconme-tax Act, 1922, relating
to assessnment years 1953-54 and 1954-55 of the respondent
(hereinafter to be referred to as the company) .

The case has a rather chequered history as will appear
fromthe facts narrated bel ow -

The conpany at the material time was a private limted
conpany and at the end of the relevant previous years,
nanel y, . ‘August 31, 1952 and August 31, 1953, t he
shar ehol ding was as follows: -

Nunber of shares on:
31-8-1952 31-8-1953.

1. Sri Ashok Kumar Jai n, 10, 000 10, 000
Managi ng Director.

2. Sri R Sharnm Director 10 10
3. Sri N C Jain Director 10 10
4. Sri S. P. Jain 10, 000 10, 000
5. Snt. RammJain 10, 000 10, 000
6. Sri Al ok Prakash Jain 10, 000 10, 000
7. Sri Rishabh | nvestment Ltd 5, 000 5, 000
8. Dalma Jain Co. Ltd. 2,000 2,000
9. Universal Bank of India Ltd 980 980
10. Ashoka Agencies Ltd. . . .. . 2,000 2,000
50, 000 50, 000

401

O these shareholders Ranma Jain.is the wife of S. P
Jain and Al ok Prakash Jain and Ashok Kumar Jain are the sons
of S. P. Jain and Rana Jain. Ashok Kumar Jain (briefly A K
Jain), the Managing Director, attained nmajority on March 5,
1952, while Al ok Prakash Jain was a ninor during both the
accounting years. The three conpanies, nanely, ~ Ri shabh
I nvestnment Ltd., Dalma Jain Co. Ltd. and Universal Bank of
India Ltd., are conpanies to which the provisions of action
23A of the Incone-tax Act, 1922 (briefly the Act) prior to
its-anendnent by the Finance Act 1955, applied. S. P/ Jain
was the principal sharehol der of the Universal Bank of India
Ltd. holding 980 shares. Ashoka Agencies Ltd. wth 2000
shares was a company to which admttedly section 23A did not
apply. R Sharma and N. C. Jain holding 10 shares each were
enpl oyees, N. C. Jain being the Secretary of S. P. Jain

The Inconme-tax officer by his orders of Septenber 25,
1957 and Cctober 30, 1957, held that section 23A was
attracted in the case of the conpany for both the years. On
appeal, the Appellate Assistant Conm ssioner renmanded the
matter back to the Inconme-tax officer for a finding on
certain additional facts. The Income-tax officer in his
remand report subnmitted certain additional facts to the
Appel | ate Assistant Commi ssioner who in due course affirnmed
the orders of the |Incone-tax officer. The conpany appeal ed
to the Income-tax Appellate Tribunal, Bihar, at Patna. The
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Tri bunal allowed the appeal by its order of January 26, 1961
(7) and held that section 23A was not applicable to the
conpany in respect of both the assessment years. At the
i nstance of the Conmi ssi oner I ncone-tax, Bihar, t he
following question was referred by the Tribunal to the High
Court:

"Whether on the facts and circunstances of the
case the Tribunal was justified in holding that the
provi sions of section 23A of the Inconme-tax Act were
not applicable to the assessee conpany for the
assessment years 1953-54 and 1954-55" ?

The High Court by .its order of Decenmber 9, 1965, in
view of two decisions of this Court, nanely, Raghuvansh
MIlls Ltd. v. Comm ssioner of |ncone-tax, Bonbay, (I) decided
on Decenber 7, 1960 and Conmissioner of |ncome-tax Bonbay v.
Jubilee MIls Ltd.(2) Bonbay, decided on Septenber 1, 1962,
directed the Tribunal to submt-a supplenmentary statenent of
case toit:

"Whet her bearing in mnd the principles |aid down
by the Suprene Court in Raghuvanshi MIlls Ltd. wv.
Comm-ssioner of |ncome-tax (41 '1ncome Tax Reports 613)
and Commi ssioner of |Incone-tax, Bonbay City v. Jubilee
MIlls Ltd. (48 Income Tax Reports 9) Shrimati Rama Jain
and Sri  Ashok Kumar~ Jain, or either of themcould be
safely taken /'to have acted in concert with Sri S. P
Jain during the years in question, in respect of the
affairs of the assessee conpany" ?

(1) [1961] 2 SS.C R 978. (2) [1963] Supp.. 1 S.C.R 83.

402
The High Court also directed that "the Tribunal nmay take
addi tional evidence, if it considers it necessary to enable

it to state the supplenentary case as directed above".

The Tribunal thereafter, after ~hearing the ' parties,
submitted a supplenentary statenent of case to the High
Court on Septenber 30, 1966. A controversy arose before the
Tribunal with regard to entertai nment of additional evidence
which the Revenue wanted to adduce before it, particularly
in view of the direction of the H gh Court, but the Tribuna
did not accede to the request and additional evidence was
not received. The matter then canme up before the H gh Court
resulting in the inmpugned order against the Revenue. Hence
these two appeal s by special |eave.

The Revenue reiterated its grievance before the H gh Court
about the Tribunal’s refusal to entertain additiona

evi dence without success and the matter is no  longer in
controversy in view of a decision of seven Judges of this
Court in The Keshav MIls Co. Ltd. v. Conmssioner of
| ncome-tax, Bombay North, (1) affirmng the earlier decisions
of this Court in the case of the New Jehangir Vakil MIls
Ltd. v. The Conm ssioner of I|ncone-tax, Bonmbay North(’) and
The Petlad Turkey Red Dye Wrks Co. Ltd. Petlad v. The
Comm ssi oner of |ncone-tax, Bonbay, Ahnedabad(3). It is now
wel | -settled that when the Tribunal has disposed of the
matter and is preparing a statenent of the case either under
Section 66(1) or under section 66(2), there is no scope for
any further or additional evidence and the power of the High
Court under section 66(c) can be exercised only in respect
of material and evidence which has already been brought on
the record.

It was contended on behalf of the Revenue before the
Hi gh Court that the finding of the Tribunal was perverse.
M. Sen appearing on behalf of the Revenue before us has
fairly and, in our opinion, rightly not pressed this
submi ssion before wus. Sinmilarly on behalf of the conpany
also it was contended before the High Court that there was
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no principle of law involved in drawing any inference in the
cases answer to the plea of the Revenue that the finding
whet her section 23A was not attracted was a mi xed question
of law and fact. It is not possible to hold that the
guestion referred to the H gh Court is not a question of |aw
as undoubtedly on the statement of case an inportant
qguestion of |aw does arise and the conposite reference was
conpet ent .

The question that arises for consideration is whether
on the facts and circunstances that are established before
the Tribunal the conpany in the two assessnent years can
escape the reach of section 23A of the Act.

(1) [1965] 2 S.C. R 908.

(2) [1960] 1 S.C R 249.

(3) [19631 Supp. 1°'S.C.R 871
403

Section 23A prior to its anmendment in 1956 and so far
as it i s material read as follows: -

"23A (1) ~. Power to assess individual nenbers of
certai n conpani es. -

Where the |Inconme-tax officer is satisfied that in
respect of any previous year the profits and gains
di stributed as dividends by any conpany up to the end
of the sixth month after its accounts for that previous
year are | aid before the conpany in general neeting are
| ess than sixty per cent, of the assessable inconme of
the conpany of that previous year, as reduced by the
amount of incone-tax and super-tax payable by the
conpany in respect thereof ~ he shall, unless he is
satisfied that having regard to |osses incurred by the
conpany in earlier years or to the smallness of the
profit made, the paynent of a dividend or ‘a |arger
di vidend than that decl ared would be unreasonable, nake
with the previous approval of the I'nspecting Assistant
Conmi ssi oner an order in witing that the undistributed
portion of the assessabl e inconme of the conpany of that
previ ous year as conputed  for incone-tax purposes and
reduced by the anpbunt of " inconme-tax and super-tax
payabl e by the conpany in respect thereof” shall be
deenmed to have been distributed as dividends anpbngst
the share-holders as at the date of the general neeting
af oresaid, and thereupon the proportionate share
t hereof of each shareholder shall be includedin the
total income of such shareholder for the purpose  of
assessing his total incone:

* * * *

Provided further that this sub-section shall not
apply to any conpany in which the public are
substantially interested

Expl anation.-For the purpose of this sub-section,
a conpany shall be deened to be a conpany in-which the
public are substantially interested if shares of the
conpany .... carrying not less than twenty-five per
cent of the wvoting power have been al lLotted
unconditionally to, or acquired unconditionally by, and
are at the end of the previous year beneficially held
by the public .. and if any such shares have in the
course of such previous year been the subject of
dealings in any stock exchange or are in fact freely
transferable by the holders to other nenbers of the
public’ ‘.

In this case the conpany did not declare any dividend
for the assessnment year 1953-54. |In the next assessnment year
1954-55, only a sum of Rs. 50,000/- was distributed as
dividend. It 1is not in dispute that the conmpany had
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sufficient requisite assessabl e incone out of whi ch
sufficient or larger dividend could have been paid. There is
no dispute that the paynment of an adequate dividend for the
first year and larger dividend for the next year would have
been

404

at all unreasonable in respect of these two assessnent
years. The only controversy between the parties is wth
regard to the exclusion of the conpany fromthe application
of section 33Ain viewof the third proviso read with the
Expl anation. In other words, is the conpany one in which the
public are substantially interested ? It could be so in
terns of the Explanation if 25 per cent shares of the
conpany or nore had been allotted unconditionally to, or
acquired unconditionally by, and are at the end of the
previous year beneficially held by the public and if any
such shares in the course of such previous year were in fact
freely transferable by the holders to other menbers of the
public. It was not in dispute that the shares of the conpany
were in. fact freely transferable by the holders to other
nmenbers of the public. The controversy, therefore, is within
a very narrow conpass, ~ hanely, whether, as stated earlier
the conpany is one in which the public has 25 per cent or
nore shares allotted -unconditionally to, or acquired
unconditionally by  it-and are at the end of the previous
year beneficially held by it.

It may be nentioned that section  23A(l), as it stood
before the anendrment by the Finance Act 1956, did not
aut hori se anal gamation of the shares held by "relatives" as
if they represented —a single sharehol der. 't wll,
therefore, be a question of fact and a matter of i nference
in each case whether any "relatives" formng thenselves into
a conpany acted as a group or block in concert in
controlling the affairs of the conpany. Rel ati onship woul d
not, per se, lead to such a conclusion.

The Tribunal in its order observed:
"Sri A K. Jain becamre mmjor on 5-3-1952.
Therefore, as at the end of the two previous years, his
hol di ng of 10, 000 shares cannot ipso~ facto be
amal gamated with the sharehol ding of Sri-S. P. Jain as
if he was the nom nee of his father The sharehol di ng of
10,000 shares by Ms. Rama Jain has also to be |eft out
of account since, as already observed, there is no
finding that Sri S. P. Jain provided the consideration
for the acquisition of 10,000 shares held by her
Assumi ng, therefore, that Sri S. P Jain was
control I i ng sharehol der, the shares hel d by the menbers
of the ’'public’ which would include Sri A | K Jain and
Ms. Rama Jain would be at |east 22,000 shares". "/ G
In the supplenentary statenent of case filed by the
Tri bunal enclosing various orders and ot her docunents, it is
shown that S. P. Jain was Director of the conmpany from
August 3, 1950 to September 25, 1950. He was appointed
Managi ng Director from June 6, 1953, subject to approval of
the Government. A K Jain was Director of the conpany from
August 3, 1950 even when he was a minor (his date of birth
being March 5, 1934) and was appointed Deputy Managing
Director from June 6, 1953, subject to approval of the
CGovernment. R Sharma was Director from 3-8-1950 to
405
7-9-1956. He was Secretary of R K Dalma and enpl oyee of
Sahu Jain Limted. H C Jain was Director from 25-9-1950 to
25-3-1954. He was Secretary of S. P. Jain and enpl oyee of
Ashoka Agenci es Linited.

Fromthe above it appears that the Deputy Managing
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Director and the two other Directors held anongst thensel ves
10, 000 shares and out of the bal ance 30,000 shares were held
by the relations of the Managing Director, nanely, by the
father, the nother and the mnor brother. It also appears
that S. P. Jain along with Ashok Kumar Jain, R Sharma and
N C  Jain were the pronoters and subscribed to the
Menor andum of Association at the start of the conpany in
July 1950. It also appears Ashok Kumar Jain, Director, was
getting a remuneration of Rs. 6,000/- per nonth we.f.
Septenber 1951 in accordance with the resolution passed in
an extra-ordinary general neeting of the shareholders on
Cctober 1, 1951. At the meeting of the Board of Directors
dat ed Novenber 29, 1950, ' Ashok Kumar Jain and R Sharnmg,
Directors of the company, were authorised to execute
managi ng agency agreenents with different conpanies. Ashok
Kumar Jain was generally presiding over the neetings from
Noverber 1950.

The Tribunal further observed in its statenent of case
t hat -

"A perusal of the mnutes or the proceedi ngs of
the general neetings does not lead to any inference
that Sri S, P. Jain, Snmt. Rama Jain and Sri A K Jain
were necessarily acting in concert. On the other hand,
it appears that despite his young age, Sri A K Jain
seens to have been taking active ‘interest in the
managenent of the affairs of the asses see-conmpany and
the conpanies managed by it. Unless it is to be
presumed that \ because of relationship, Sri S. P. Jain
Smt. Rama Jain and Sri A K. Jain should be regarded as
acting in concert, there is no other material on record
on the basis of which such a conclusion could be
supported".

The Tribunal al so observed:

“"that in spite of opportunity afforded by the Appellate

Assi stant Conmm ssioner, the Income-tax officer had not

brought on record materials to show that the wvoting

rights of Ms. Ranm Jain or Sri A K Jain were

controlled by Sri S. P. G

The Tribunal concluded by observing that-

" The revenue had failed to establish-that Sri S. P

Jain, his wife and his son Sri A K Jain were acting

in concert".

Section 23A again cane up for consideration before this
Court in Conmi ssioner of Income-tax, West Bengal v. East
Coast Conmmer ci al
406
Co. Ltd.(l). This Court nade a reference to the Raghuvansh
MIlls" case (supra) where it was observed

"The word ’"public’ is used (in the Explanation) in
contradistinction to one or nobre persons who act in
uni ons and anobng whom the voting power constitutes a
bl ock. If such a block exists and possesses nore than
seventy-five per cent of the voting power, then the
conpany cannot be said to be one in which the public
are substantially interested ...... the test is first
to find out whether there is an individual or -. group
whi ch controls the voting power as a block. If there be
such a block, the shares held by it cannot be said to
be 'unconditionally’ and 'beneficially held by menbers
of the public".

This Court further observed: "

The Tribunal had to decide in the first instance
whet her there was a group of persons acting in concert
hol ding a sufficient nunber of shares which may control the
voting as a block. But the existence of a block is not
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decisive. If there be a group of persons holding contro
over voting, the Conpany would still be a Conpany in which
the public are substantially interested, if twenty-five per
cent or nore of the wvoting power has been allotted
unconditionally to and beneficially held by the public and
the shares were in the previous years subject of dealings in
any stock exchange in the taxable territories or were in
fact freely transferable by the holders to other nenbers of
the public. The two enquiries are distinct".

This Court further referred to Jubilee MIIs' case (supra)
and Raghuvanshi MIlls" case (supra) and observed as
foll ows: -

"But in Comm ssioner of |Incone-tax, Bonmbay City-I| v.
Jubilee MIls Ltd. (supra) this Court held that no direct
evi dence of overt act or concert between the nenbers of the
group having control over voting was necessary to prove that
the Conpany was -~ not one in which the public were
substantially interested. It was observed in Raghuvansh
MIls’ case (supra) that 'in deciding if there is such a
controllinginterest, thereis no fornmula applicable to al
cases. Relationship and position as director are not by

thensel ves decisive. If relative act, not freely, but with
others, they cannot be said to belong to that body, which is
described as 'public’ inthe Explanation’. In Jubilee MIIs’

case (supra) this /Court elaborated those observations and
st at ed:

The test. is not whether they have actually acted
in concert but whether circunstances are such that
human experience tells us that it can safely be taken
that they nust

(1)[1967] | S.C. R 821

407
be acting together. It is not necessary to state the
ki nd of evidence that wll prove such concerted
actings. Each case A nust necessarily be decided on its
own facts".

This Court finally in the above East Coast Comercia
Conpany’s case concl uded as foll ows: -
"On an analysis of the reasons recorded by the Tribuna
and the Hi gh Court, it is clear that the Tribunal held
that the Kedias did not form-a controlling group
because there was no evidence that they actually
controlled the voting, even though they held nore than
seventy-five per cent of the shares issued by the
Conpany: the High Court observed that the nmenbers of
the Kedia famly held 4,016 shares of the Conpany and
were in a position to control the affairs of the
Conpany, but there was no evidence to show that they
did in fact act in concert and controlled the affairs
of the Conpany as a bl ock. But, as already observed, if
the nmenbers of the Kedia fanmly fornmed a bl ock-and hel d
nore than seventy-five per cent of the voting power, it
was not necessary to prove that they actually exercised
controlling interest. It is the holding in the
aggregate of a mmjority of the shares issued by a
person or persons acting in concert in relation to the
affairs of the Conpany which establishes the existence
of a block. It is sufficient, if having regard to their
relation etc., their conduct, and their conmon
interest, that it may be inferred that they nust be
acting together; evidence of actual concerted acting is
normally difficult to obtain, and is not insisted
upon".
We nay also observe in passing that it does not appear
that the East Coast Conmercial Conpany’s case (supra) was
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referred to during the hearing in, nor was It noticed by,
the Hi gh Court.
The Tribunal in the supplenmentary statenent observed as
follows: -
" Unl ess it is to be presuned that because of
relationship, P Sri S. P. Jain, Snt. Rama Jain and Sri
A. K Jain should be regarded as acting in concert,
there is no other nmaterial on record on the basis of
whi ch such a concl usion could be supported"
The Hi gh Court al so observed to the sanme effect:
"1t my be that in view of the relationship of the
parties as to a group consisting of the father, two
m nor sons and their nother, a possible inference was
that the rel ationship was such that they could
reasonably be taken to be acting as a group in
concert...." but~ "the assessee could not be placed in
the category ~of such a conpany accordingly because of
cl.ose rel ationship".
Keeping in the forefront “the test laid down by this
Court in ' East Coast Commercial Conpany’s case (supra), M.
Sen on behal f of the

408
Revenue submitted for our consideration the follow ng facts
and circunstances from which, according to counsel, an

i nference can be reasonably drawn about the <controlling
power in a block confined to a famly group hol ding nore
than 75 per cent shares:

(1) 80 per cent of the share capital (40,000 out
of 50,000) is held by S. P. Jain, his wife
and two  sons, one of whom was a mnor
t hroughout the period of the two accounting
years and the other son, A K Jain, for a
portion of the period upto March 1952. The
remai ning 20 per cent of the shares was held
by the companies which were under the contro
by S. P. Jain and out of which 20 shares were
hel d by two enpl oyees under the control of S
P. Jain.

(2) A K Jain was appointed as Director in the
conpany in August 1950  when he was a m nor
aged 16 vyears, and he becane the Managing
Director on 1-2-1954 at a salary of Rs.
6,000/ - per nonth. According to counsel this
could not have been possible if he was not
the son of the controlling shareholder, S. P
Jai n.

(3) S P. Jain who was a Director resigned making
roomfor his Private Secretary N.| C. Jain for
appoi ntnent as Director.

(4) During the assessnent year 1953-54 the
assessee conmpany clained Rs. 2,02,500/- as
loss in a transaction in hessian through
Messrs Kabra & Co. in settlement of August
18, 1952, and the sane anpbunt was shown _as
profit in hessian through the sane broker by
Smt. Rana Jain wife of S. P. Jain in the
settl enent.

(5) S P. Jain, AK Jain, R Sharma and N. C
Jain were the pronoters of the company and
were the signatories to the Menorandum of
Associ ati on.

M. Hardy, the |learned counsel for the respondent, on
the other hand, replied to the subm ssions as follows: -

(1) Rama Jain and A. K Jain are independent
assessees. The m nutes of t he Board’ s
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neetings clearly show A K Jain as a
conpet ent Director t aki ng i ndependent
deci sions. Mere rel ati onshi p, t her ef ore,

(2)

409

(3)

(4)

W are

would not Ilead to the conclusion that these
two shareholders acted with S P. Jain in
concert. He, however, admts that S. P. Jain
may be said to control the voting power of
the minor son, Alok Prakash Jain, as his
natural guardian. According to M. Hardy if
Rama Jain and A. K Jain are hol ding 20, 000
shares out of 50,000, they cannot be held to
be acting in concert with S. P. Jain and
section 23A will not be attracted.

Wth regard tn the second subm ssion of M.
Sen, M. Hardy subnmits that there is
sufficient evidence

in the record, which is even referred to in
the further A statenent of the case, that A
K.~ Jain was an in dependent sharehol der and
was not under the control of S. P. Jain or
any other Director or shareholder. He further
submits that there is no evidence what soever
that ‘the noney for purchasing the shares of
A. K. Jain or even of Ranma Jain was advanced
by S P Jain.

Wth regard to the third submission of M.
Sen, M. Hardy had to adnmit that N. C. Jain
was Director from1950 to 1954 and S. P. Jain
was Director fromAugust 3, 1950 to Septenber
25, 1950 and -S. P. Jain becane Managi ng
Director of the conpany on June 6, 1953,
subject to the approval of the Governnent on
a remuneration of Rs. 8,000/- per nonth and
A. K Jain was appointed as Deputy Managi ng
Director on a remuneration of Rs. 6,000/ per
nonth subject to the approval of the Centra
CGovernment (vide mnutes of Board's neeting
of June 6, 1953). According to M. /Hardy,
appoi ntnent of Directors or —even Managing
Director is a regular —matter of the conpany
and no particular significance should be
attached to these appoi ntnents.

Wth regard to the fourth. submssion M.
Hardy submits that such transactions are
conmon wi th brokers and even the purchaser is
not known in nmost of the cases.  Hence no
undue i nportance should be attach ed to the
hessai n transaction so as to influence the
conclusion. It is also pointed out that there
was no controversy about the genuineness of
the hessi an transacti on.
of the view that the genuineness of the

aforesaid transaction is, however, irrelevant for the
purpose of considering its effect in acting in concert by
t he sharehol ders.

(5)

Wth regard to the fifth subm ssion M. Hardy
submits that it is true that S. P. Jain, A
K. Jain R Sharma and NN C. Jain were the
promoters of The conpany but admittedly two
of them nanely, R Sharma and N C. Jain
were outsiders. That they were enployees
woul d not af f ect their charact er as
shar ehol ders of the conpany or even as
Directors.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 14

It is clear that this conpany was a fam |y concern with
only 20 shares out of 50,000 shares allotted to two
out siders who again happened to be paid enployees. The
presence of these two outsiders is of the |east significance
inthe matter of managenment of the affairs of the conpany.
It is true that nost of the neetings of the Board of
Directors were presided over by A K Jain with either of
the two enployees or one of themattending the sane. It
must, how ever, be noted that A K Jain becane a Director
even when he was a minor aged 16 years. He would not
ordinarily be able to play the role he is supposed to have
done in the Board' s neetings unless S. P
410
Jain was confident that the Board was carrying out his
mandates with regard to the affairs of the conpany. It is
also true that A° K Jain and the other Directors were
authorised to sign agreenents on behalf of the conpany, but
this is not of great significance since this was in
pursuance of ~a decision of the Board s neeting which could
not have ' been passed but for the concurrence of S. P. Jain
There is no evidence whatsoever to show that Rama Jain, wfe
of S. P. Jain, was at all independently acting.

VWhen a conpany i's composed nostly of family menbers
owning lions share in the entire share capital of the
conpany the onus to Kkeep clear of the reach of section
23A(l1) will be on the sharehol ders by adducing sone positive
evi dence about the absence of control by the controlling
shar ehol ders.

So far as Rama Jain is concerned it is not possible to
hold that S. P. Jain would not be able to control his wife's
voting power along with that of his m nor son, ‘Al ok Prakash
Jain. It is true that nere relationship or being a Director
is not decisive. As a matter of fact no single factor can be
deci sive but having regard to the totality 'of the
circunmstances revealed in the case and the conduct of the
transactions of the conmpany taken  with the relationship
which, in the circunstances of the case is not a negligible
element, we are clearly of the opinion that it is‘a case in
which it cannot be said that the "public’ is substantially
interested in 25 per cent or nore shares of the conpany.
Even if we allow A. K Jain to be a nmenber of the 'public’
he only holds 10,000 shares and taken with 2,000 shares of
Ashoka Agencies Ltd., the total sharehol ding conmes only to
12,000 shares, that is to say, 500 less than the mininum
sharehol ding requisite to earn the benefit of the “third
proviso to section 23A read with the Expl anation

Further, between August 1], 1951 and May 1, 1952, A K
Jails and two enployee-Directors, the latter having a
nodi cum of 10 shares each, apparently took all decisions for
the conpany in the Board s neetings. This is not ordinarily
possi bl e but for collaboration with the nmajor sharehol ders.
This is a case where nore is neant than neets the eye. W
are unable to hold in this case, in absence of any reliable
evidence to the contrary, that the voting power of the three
Directors was free and uninhibited and not within the orbit
of control of the other nmjor shareholders, S. P.* Jain and
Rama Jain acting in concert. It is a clear case of all the
sharehol ders acting in concert and in unions and the two
enpl oyee-Directors were nerely dummies. There is not the
slightest inkling of "public® being interested, far Iless
substantially interested, in this conpany. There was no one
who could cone within the term’public’ outside the ring of
the sharehol ders acting in concert for their own ends with a
conmon purpose. There is no evidence whatsoever in this case
that the sharehol ders did not cohere together in the matter
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of transaction of the conpany's affairs. Wien the reality is
mani fest sone reliable evidence within the special know edge
of the assessee mnust be forthcoming from its side to
contradict the obvious in order to be covered by the
exception. This has not happened in this case.
411

Unl ess the two enpl oyees were nonminees of the nmgjor
shareholders it is ordinarily absurd to suppose that they
could aspire to be and becone Directors of the conpany. The
Appel | ate Assistant Commissioner in his order, which is
annexed with the statenent of the case, nentions that-

"In fact Shri S P. Jain as a controlling
shar ehol der had brought hinself in as a Director of the
conpany right fromthe inception of the conpany and was
the first Director of the conpany from 3-8-SO to 25-9-
50. From Septenmber SO . to Mrch 54, however, he
temporarily gave up the directorship by putting in an
enpl oyee as a nom nee-director, Sri N. C Jain, for the
i ntervening period so that there may be no hitch in the
appel l-ant - conpany bei ng -~ appoi nt ed as Managi ng Agent of
certain other conpanies under hi's control on which al so
Sri S, P. Jain was a Director, such as the Rohtas
Industries Ltd., Bharat Collieries Ltd., S. K G Sugar
Ltd., Dehri Rohtas Light Railway " Co. Ltd. and New
Central Jute 'MIls Ltd. As soon as this objective was
achieved, Sri. S. P. Jain staged a conme back as a
Director of the appellant conmpany on 25-3-54 when the

nom nee-director  Sri N C Jain re signed his
directorship to nake room for his master Sri S p
Jain".

The factual position, not theopinion, reveal edin the above
extract is nore than eloquent with regard to the core of the
conpany.

Having regard to the intinmate relationship of the
sharehol ders, with not the least evidence of any disconcert
anongst them the ordinary expectation for individual profit
in conmercial undertakings, natural reluctance to forego the
same, the history of the conmpany and its continued snooth
working in a manner which is normally inconsistent wth
anything other than full unison anongst the shareholders in
deci si ons about the conduct of conpany’s affairs in conmon
inter est of all, this was a conpany of one paranmount m nd
operating with out the | east doubt. The Board s neetings are
evi dence of a well organised, well-knit close unity of views
inall affairs and which in ordinary course of human conduct
woul d not have been at all possible but for a single or
concerted action in the conpany’s rmanagenent by a
controlling group. When all the above conditions are present
in a conpany, the onus would be on the assessee to satisfy
by sone reliable evidence that what appears on the surface
is that whichis real. That is not to say that the Revenue
has no burden to bring the case within the mischief of
section 23A.

Application of |aw cannot be bereft of commobnsense. The
object of section 23A being to prevent avoi dance of super-
tax by the share holders by piling up the profits of the
conpany in its own hands, the facts and circunstances
revealed in this case clearly bring the conpany within the
reach of that section. W are wunable to accede to the
subm ssion of M. Hardy in this case that because A. K Jain
and Rama Jain were independent assessees and A. K Jain was
pre siding in the Board s neetings and as such was taking
i ndependent
412
decisions and was also doing extra work for the company in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 14

Calcutta on salary basis, they should be held to be nmenbers
of the ’'public’ who were substantially interested in the
conpany with the requisite shareholding for the purpose of
the Explanation read with the third proviso.

The High Court was therefore, not right in answering
the question in favour of the assessee and against the
Revenue. W, therefore, answer the original question in the
negative and the revised question in the affirmative both in
favour of the Revenue. The appeals are allowed but we | eave
the parties to pay and bear their respective costs.

P.H P. Appeal s al | owed.
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