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ACT:

HEADNOTE

JUDGVENT:
JUDGMENT

Pari poor nan, J.

Speci al | eave granted.
2. The appellant herein was the respondent in Mtter
No. 1268 of 1984, an application filed by the respondent in
this appeal wunder Section 41 of the Arbitration Act. The
appel l ant and the responent entered into 11 contracts dated
21.8.1979 whereby the respondent herein was to construct 11
schools in Nalut, Libya at a cost of LD 2,437,525.000. The
United Commercial Bank, Calcutta (hereinafter referred to as
‘Bank’) gave two Bank Guarantees to the appell ant” on behalf
of the respondent. The first is dated 16.8.1979 for a sum of
Rs. 6.50 lacs (No. 350/79) renewed on 4.5.1982, 10.5.1983
and 3.5.1984 whereby the original date expiring on 15.5.1982
was extended fromtine to tine. The other Bank Guarantee is
for a sumof Rs.32.50 lacs (No.399/79) dated 10.10.1979,
renewed on 10.6.1981, 9.7.1982, 22.2.1983 and 7.7.1983,
whereby the date of expiry, 10.7.1981, was extended  from
time to tinme. The Bank renewed the Guarantees on the
i nstructions of the respondent.
3. It is seen that disputes arose between the appellant
and respondent regarding the performance of the contract
resulting in a reference to arbitration. It is further seen
that the reference is still pending. Wile so, the
respondent prayed to court for the issue of a grant  of
injunction to restrain the appellant from encashi ng the Bank
CGuarantees aforesaid. By an order dated 29.8.1988 a | earned
single Judge of the Calcutta Hgh Court restrained the
appel l ant by an order of injunction from encashing the Bank
CGuar ant ees, bearing No.350/79 dated 16.8.1979 (Rs.6.50 |acs)
and No. 399/79 dated 10.10.1979 (Rs.32.50 |lacs), furnished
by the Bank to the appellant. The | earned single Judge took
the view that as against the agreenment between the
respondent and the Bank, that the Guarantee No.399/79 wll
be for only nobilisation advance, the bank had issued the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 4

Mobi | i sation Advance-cum Perfornmance guarantee in favour of
the appellant in a standard form which is unjustified. The
| earned single Judge also took the view that Cuarantee
No. 350/ 79 dated 16.8.1979 is a Performance Cuarantee and
before invoking the sane the appellant should assess the
guantum of | oss and damages and should nention the
ascertained figure in the letter of invocation and, if it is
not so done, the Guarantee could not be invoked. The
appel l ant has cone up in appeal fromthe aforesaid order
after obtaining special |eave.
4. We heard counsel. The Bank Guarantee No.350/79 dated
16.8. 1979 for Rs.6.50 lacs is available at pages 36 to 39 of
the paper book (Volune '|I), and Bank Guarantee No.399/79
dated 10.10.1979 for Rs.32.50 lacs is avail able at pages 40
to 45 of the paper book (Volune 1). There is slight
variation in sonme of" the clauses of the above said two
Guarantees. Substantially the the two Bank Guarantees are of
same inport. We will only quote clauses 1,4 and 5, appearing
at pages 41 and 42 of the paper book (Volune |), of the Bank
Guar antee No. 399/79 dated 10.10.1979: -

"1. ~ln consideration  of the Creditor

M s. Hindustan Steelworks Construction

Limted, Calcutta, agreeing to nmake to

the "DEBTOR Ms.” G S. Atwal & Co.

(ENG NEERS) P. LTD. at Calcutta, a

Mobi | i sation Advance of Rs.32.50 (Rupees

thirty tw lakhs and fifty thousand

only) upto a nmaxi mrum of the value of the

contracts under the said Agreenents,

agai nst Bank Guarantee in favour of

Creditor by the United Commercial Bank

Cal cutta. SURETY United Commercial “Bank

Cal cutta hereby guarantees that the

contractor will dul y perform - the

services in accordance wth the said

terms and conditions wunder the above

sai d Agreenents, failing (which the

Sur ety does uncondi tional |l y and

irrevocably agree and undertake to pay

to the Creditor (Principal) on dermand

such anount or anmounts as the Surety may

be called wupon to pay to the aggregate

of Rs.32.50 (Rupees thirty two | akhs and

fifty thousand only)."

"4. On account of non-fulfilment of the

Cont r act ual obl i gati ons by t he
Associ ate, the Surety shall, on sinmple
demand from the Creditor, pay at

Calcutta within 48 hours to the Creditor
the sum under Cause 1 above, wi thout
denmur and without requiring the Creditor
to invoke any legal renedy that nmay be
available to themto conpel the Surety
to pay the sane, even if Associate
consi der such demand of the creditor
unjustified."

"5. The Surety further agrees and
declares that the Creditors shall be the
Sol e Judge of and as to whether the said
Associ ate has committed any breach of
any of terms and conditions of the said
contract and the extent of | oss,
danages, costs, charges and expenses
caused to or suffered by or that may be
caused to or suffered by the Creditor
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(Principal) on account thereof and the

decision of the Creditor (Principal)

that the said Associate has conmitted

such breach as and as to the anmpunt or

amounts of |oss, damages, costs, charges

and expenses caused to or suffered by or

that may be caused to or suffered by the

Creditor (Principal) fromtinme to tine

shall be final and binding on us."

(enphasi s suppli ed)

5. It is comon ground that at the request of the
respondent the Bank has furnished Bank Guarantees to the
appel l ant. The respondent is the beneficiary. In the dispute
pending for adj udi cation. in arbitration, between the
appel l ant and the respondent, the Bank is not a party. The
principles to be borne in nind by the Court in the matter of
grant of i njunction _against enf orcenent  of a Bank
CGuarantee/lrrevocabl e Letter of Credit have been |aid down
in a catena of decisions of this Court. W have referred to
the said principle in Larsen & Toubro Ltd. vs. Mharashtra
State Electricity Board and ors., Cvil Appeal No....... /95
(arising out of SLP (C) No. 18378 of 1994), which was heard
along with this appeal. It is unnecessary to restate the
said principles. Suffice it to say that in the case of
confirmed Bank Guarantees/Irrevocable Letters of Credit, the
Court will not interfere with the same unless there is fraud
and irretrievabl e danages are involved in the case and fraud
has to be an established fraud.
6. On a persual of the rel evant clauses of the Guarantees,
it is evident that the Bank has wunconditionally and
irrevocably agreed and undertaken to pay to theappellant on
denmand the suns specified therein. It is further seen that
the anount should be paid wthout dermur and wthout
requiring the creditor (the appellant) to invoke any |ega
remedy and it is further specifically provided that the
appel l ant shall be the sole judge of and as to whether the
respondent, a party to the contract, has comitted any
breach and the extent of the | oss and danages etc. caused to
the appellant. It is stated that the decision of the
appel l ant as to the outstandi ng anbunt due will be final and
binding. A look at the particulars contained at page 83 of
the paper book (Volune 1) shows that the appellant has put
forward a plea that LD 36,986 is due to it on account of
security deposit and LD 11,37,627 is the bal ance due, to be
recovered by the appellant. One Libyan Dinar is equival ent
to Rs.27/- approximately and so the ampunt due wll be
approximately Rs.6.50 lacs and Rs.32.50 |lacs respectively,
whi ch are covered by the Guarantees. W are of the viewthat
the Guarantees furnished by the Bank to the appellant are
uncondi tional and the appellant is the sole judge regarding
the question as to whether any breach of contract has
occurred and, if so, the anount of loss to be recovered by
the appellant fromthe respondent. The entire dispute is
pendi ng before the Arbitrator. Whether and if so, what is
the anbunt due to the appellant is to be adjudicated inthe
arbitration proceeding. The order of the learned single
Judge proceeds on the basis that the amounts clainmed were
not or cannot be said to be due and the Bank has viol ated
the understanding between the respondent and the Bank in
gi ving unconditi onal Guarantees to the appellant. The
reasoning of the |earned single Judge to hold that the Bank
had i ssued a CGuarantee in a standard form covering a w der
specturmthan agreed to between the respondent and the Bank
cannot be a reason to hold that the appellant is in any way
fettered in invoking the unconditional Bank Guarantee.
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Simlarly, the reasoning of the |learned Single Judge that
before invoking the Performance GGuarantee the appellant
shoul d assess the quantum of |oss and damages and nention
the ascertained figure, cannot be put forward to restrain
the appellant frominvoking the unconditional CGuarantee. As
stated, the claimof the appellant, regarding the balance to
be recovered on account of security deposit and other
out st andi ng advances, is not |less than the amount covered by
the Bank Guarantees. In this view of the matter, we hold
that the | earned Judge acted illegally and w thout
jurisdiction, in affirmng the interimorder of injunction
agai nst the appellant restraining it fromenforcing the Bank
Guarantees till disposal of the Arbitration proceedi ngs. The
order dated 29th of August, 1988, passed by the |earned
single Judge, is set aside and this appeal is allowed. There
shall be no order as to costs.




