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HEADNOTE

JUDGVENT:
JUDGMENT
K. Venkat aswami , J.

These three appeals arise out of the comon judgnent
and order made in S. T.A Nos. 174, 181 and 210 of 1974 on the
file of the Madras Hi gh Court.

The brief facts leading to these appeals as noted in
the Hi gh Court judgnment are the follow ng :-

The first respondent-tenple was the grantee of a mnor
i nam conprising of lands bearing old S. Nos. 173 and 175 of
the total extent of 19.58 acres in Pollachi village. The
terns of the original grant as such were not —avail able,
however, the Inamfair register produced in the proceedi ngs
showed that the grant was a devadayamreligi ous inam of a
per manent character given rent-free for the support of the
temple. The Inamwas confirned in the year 1863 under the
title deed No. 161. By the Tami| Nadu M nor Inam (Abolition
and Conversion into Ryotwari) Act, 1963, (hereinafter called
the Act) mnor inanms were abolished and Ryotwari settl enent
was introduced. The Settlement Tehsildar No. |17/ Gobi
Chettipalayaminitiated an enquiry for the purpose of grant
of a Ryotwari patta under the provisions of the'said Act.
The appellants herein and also the first respondent tenple
appeared before the said Settlenment Tehsil dar and asked for
Ryotwari patta to be issued in their favour in regard to the
lands in their respective possession. The appellants in
particul ar, contended before the Settlenent Tehsildar that
the first respondent tenple had | ost possession of the |Inam
| ands soon after the grant as the |lands were alienated by
one Thirumalai Ayyan, pujari of the tenple in whose favour
the I nam Comm ssioner had conferred the grant. Be it noted
that no sale deed by the said individual was produced by the
appel l ants before the Settlenent Tehsildar at the tinme of
the enquiry, nor before the appellate authority or before
the High Court or even before this Court. Instead the
appel l ants placed strong reliance on a partition deed dated
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17.2.1888 between three nenbers of a joint famly by nane
Kuppanna Mudal i ar, Marianna Midal i ar and Lakshmana Mudal i ar
Placing reliance on the recitals in the said partition deed
and also the sale deeds subsequent to the said partition
deed executed by the successors-in-interest of the said
joint famly nmenbers, the appellants contended that the
tenmple had lost its title to the I naml ands.

Though the Settlenent Tehsildar did not agree with the
contention of the appellants that the partition deeds relied
on by the appellants could be taken as an alienation by the
I nandar of the lands in question, strangely granted patta to
the appell ants under Section 8(2) (i) (b) of the Act hol ding
that the appellants were in continuous possession of the
| ands for nore than 12 years before 1.4.1960.

The appellants not satisfied wth the grant of patta
under Section 8(2) (i) (b) of the Act preferred appeals to
the M nor I nam_~Tri bunal (Principal Subordinate Judge)
Coi nbatore claimng patta under Section 8(i) of the Act.

Before the Tribunal, the appellants contended that what
was grantedto the tenple was only nelwaraminterest and the
appel l ants _alone were rightfully “entitled to kudiwaram
interest and on the abolition of Mnor Inanms they al one were
entitled to Ryotwari patta.

The Tribunal accepting the case of the appellants
granted patta under Section 8(i) of the Act in their favour

Aggrieved by the grant of patta to the appellants, the
first respondent tenple preferred further statutory appeals
to the High Court  which were heard by a Division Bench and
the | earned Judges disagreeing with the conclusions reached
both by the Settlenment  Tehsildar and the Tribunal reversed
their findings and granted patta in favour of the tenple.

Aggrieved by the decision of the Hgh Court, the
present appeals are filed by the appellants.

M. A T.M Sanpath, |earned -counsel appearing for the
appel l ants submitted that the H gh Court ought to have
accepted the contention of the appellants raised before it
placing reliance on a Division Bench judgnment of that Court
reported in 1949 (2) M.J 609 entitled Bagavathi A man Tenpl e
vs. Krishna Goundar. Learned counsel further subnitted that
in view of he partition deed of the year 1888, the
subsequent sale deeds and continuous possession of the
lands, it was established that the appellants were in
continuous possession and enjoynent of the lands, and
therefore, they nust be given Ryotwari patta under Section
8(i) of the Act on the basis of prescriptionof title to
kudi waram ri ght by adverse possession. He also submtted
that the view taken by the Tribunal that the grant in favour
of the tenmple was only of nelwaraminterest was correct in
the facts and circunstances of the case and the contrary
finding given by the H gh Court is not sustainable. In
addition to the judgnment relied on by the appellants before
the Hi gh Court, |earned counsel placed reliance on two other
judgrments of the Madras High Court in STA Nos. 21/1976 and
103/ 1975 entitled Peria Al agunachiamman oil & Ors. vs. The
Settlement Tehsildar, Coinbatore & Os. and Sri Ayirathan
Vi nayakar Tenpl e Arunughanmangal amvs. State of Tami| Nadu &
O's. respectively.

Contending contra, |earned counsel appearing for the
first respondent Tenple invited our attention to Sections
8(2) (i) and 44 of the Act. According to the |earned
counsel, there is nothing on record to show that the inandar
or any person claimng through himhas legally parted with
the title to the land. Al the docunents produced by the
appel l ants were only transactions anobng the transferees
wi t hout establishing who the original transferor was. That
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being the admtted position, according to the |earned
counsel, Section 44 of the Act is attracted and the
presunption that follows is that the grant in favour of the
Tenpl e was both warans/iruwaram This argument having
rightly been accepted by the H gh Court, according to the
| earned counsel for the first respondent Tenple, there is no
case for interference.

Before considering the rival subnmissions, it wll be
useful to refer to sone of the relevant provisions of the
Act. The Act was enacted as per Preanble "to provide for the
acquisition of the rights of inandars in mnor inams in the
State of Tam | Nadu and for the introduction of Ryotwar
settlenent in such inans." Section 3(a) explicitly declares
inter alia that as and from the appointed day, the
provisions of the Act ~alone shall be applicable to the
m nors inans and that any other existing | aw on the subject
shal | be deenmed to have been repeal ed. Section 3( ) declares
that all rights created by theinandar in or over his inam
before the appointed day shall cease and determne as
agai nst  t'he Governmnent.

Sections 3(g), 8(i) & (2) and Section 44 read as
follows : -

Section 3(Q)

"any rights and privileges which my

have accrued /in the mnor inam to any

person before the appointed day agai nst

the inandar shall cease and determne

and shall not 'be enforceabl e against the

Covernment or —against the -inanmdar and

every such person shall be entitled only

to such rights and privileges as are

recogni sed or conferred on him by or

under this Act."

Section 8(1)

"Subject to the provisions of sub-

section (2) every person who is lawfully

entitled to the Kudivaram in an inam

land i medi ately before the appointed

day whet her such person is an._ inandar

appoi nted day, be entitled to Ryotwari

patta in respect of that land."

Section 8(2)

"Notwi t hst andi ng anything contained in

sub-section (1) in the (Tam | Nadu)

H ndu Rel i gi ous and Charitable

Endownents Act, 1959 (Tami| Nadu Act 22

of 1959) and in the (Tam | Nadu)

Transferred Territory) Incorporated and

Uni ncor por at ed Devaswons Act , 1959

(Tam |  Nadu) Act 30 of 1959), the

followi ng provisions shall apply in the

case of lands in an iruvaram m nor inam

granted for the support or mmintenance

of a religious institution or for the

performance of charity or service

connected therewith or of any other

religious charity -

(i) where the | and has been

transferred by way of sale and the

transferred by way of sale and the

transferee or his heir assignee |ega

representative or person deriving rights

through him had been in exclusive

possessi on of such | and;

(a) for a continuous period of
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sixty years inmmediately before the 1st

day of April 1960, such person shall

with effect on and fromthe appointed

day, be entitled to a Ryotwari patta in

respect of that |and;

(b) for a continuous period of

twel ve years imediately before the 1st

day of April, 1960, such person shall

with effect on and fromthe appointed

day, be entitled to a Ryotwari patta if

he pays as consi derati on to t he

CGovernment in such manner and in such

nunber of i nstal nents as nay be

prescribed an ampount equal to twenty

times the difference between the fair

rent, in respect of such |and deternmnned

in accordance wi-th t he provi si ons

contained in the Schedule and the | and

revenue on such | and;

(i) in the case of any other | and,

the —institution or t he i ndi vi dua

rendering service shall with effect on

and from the appointed day, be entitled

to a Ryotwari patta in respect of that

l and. "

Expl anation :- For the purposes of

this sub-section, "land revenue™ -means

the Ryotwari ‘assessment including the

addi ti onal assessment, water-cess and

addi ti onal water-cess."”

Section 44 :

"“I'n proceedings under this Act relating

to any inamgranted for the benefit of

any religious educational on-charitable

institution or granted to any individua

for rendering service to a religious,

educational or charitable institution or

for the purpose of rendering any ot her

service it shall be presuned, unless the

contrary is proved, that the inam

consists not nmerely of a grant of the

mel varam in the land but also the

kudi varam t herein."

Wth this background, let us now proceed to consider
the cases before us.

As noticed wearlier, the Settlenent Tehsildar though
negatived the contention of the appellants that by reason of
the partition deed dated 17.2.1888 and subsequent numerous
sal e deeds, it nmust be deened that the first respondent had
parted with disputed | ands, has granted Ryotwari patta under
Section 8(2) (i) (b) on the ground that the appel llants were
in possession of the lands in question for a continuous
period of 12 years imediately before the 1st April, 1960.
This view of the Settlenent TEhsildar was rightly set aside
by the High Court in view of the adnmtted fact that the
appel l ants mserably failed to establish that the first
respondent tenple (inandar) has transferred the |ands by way
of sale and nmere possession of lands for the said period
will be of no avail. It may be pointed out here that the
Settlement Tehsil dar has rightly held that the first
respondent was granted a devadayam religious inam of a
per manent character consisting of iruwaranms (both nel waram
and kudiwaran). This position is also strengthened/ supported
by the statutory presunption in favour of religious
institution like the 1st respondent herein as per Section 44
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extracted above especially in the premse of appellants’
failure to prove the contrary. Once the position that the
first respondent tenple was granted both waranms, the claim
of the appellants that they nust be granted Ryotwari patta
under Section 8(1) nust fail as there is no scope for
i nvoki ng Section 8(1) by the appellants in view of Section
8(2) extracted above and also on the facts of these cases.

W have seen earlier that the Inam Abolition Tribuna
on appeal s by the Appellants herein held that the tenmple was
granted only nelwaram and the appellants were lawfully
entitled to the kudiwaram and therefore, entitled to
Ryotwari patta wunder Section 8(1) of the Act. This view of
the Tribunal cannot stand a nonent’s scrutiny in view of
statutory presunption provided in Section 44 of the Act.
Further the Tribunal for comng to the above conclusion
assumed certain facts which were either not established or
substanti ated. Therefore, very.rightly the H gh Court set
aside that view of the Tribunal. W may al so point out that
the | earned counsel for the appellants before the H gh Court
factually did not support that view of the Tribunal and
theref ore, advanced argunents claimng title to kudiwaram
ri ght based on adverse possession which also did not find
favour with High Court. Learned counsel for the appellants
reiterated before us the claimfor Ryotwari patta on the
basis of |ong and’/ continuous possession coupled with sale
deeds following partition deed dated 17.2.1888. Here again
the contention based on adverse possession-is msconceived
one. After cominginto force of the Act, the right, title
and interest in mnor i nam~ l-ands vested free from
encunbrance with the Governnment -~ and Ryotwari pattas had to
be clai ned only under the provisions of the Act ~not outside
the Act. If this positionis borne in nmind, there will be no
difficulty in rejecting the contention based on adverse
possession. Further in view of Section 3(g) extracted above,
the claimof adverse possession cannot be count enanced.

The High Court has rightly distinguished the case on
which reliance was placed by the appellants, nanely 1949
(21) M.J 602 (supra) by pointing out that that was a case
which did not deal with a statute like the present Act and
Hi gh Court was called wupon in the present case to consider
the grant of Ryotwari patta under the provisions of the Act
and not outside the Act. As pointed out earlier, before us
two nore decisions were cited and we find in both the cases
the admtted fact was that the alienation was by the inandar
temple itself. That nakes all the difference. ~ Therefore,
those decisions will not help the appellants. At the risk of
repetition we may point out that it is an admtted fact that
the appellants have failed to establish that there was any
alienation by the inandar to enable the appellants to claim
Ryotwari patta wunder Section 8(2). The inamin question, as
found earlier, was an inamgranted for the benefit of a
religious institution and so the statutory presunption
provi ded under Section 44 wll come into full play.in the
absence of the appellants proving anything contrary to get
over the said statutory presunption. In this context, the
decision relied on by the first respondent before the Hi gh
Court and also relied on before wus reported in Vol. 87
(1974) Law Wekly p. 652, helps the first respondent in
sustaining the judgment and order of the High Court. The
| earned judges have clearly pointed out while considering
the provisions of Section 8(2) as follows :-
<SLS>

"That provision, in our opinion will not

apply to a case of alienee. The policy

of the law, as it stood prior to Madras




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 7

Act 30 of 1963, was that alienations by

way of sale would be null and void. The

Madras Hindu Religious and Charitable

Endownrent s Act of 1959 and its

predecessors provided for resunption and

re-grant of such alienated service inam

| ands. W have got to approach S.8 in

that context. The policy of the lawin

respect of al i enat ed religi ous or

charitable inam lands is indicated in

Sub. S. 2(i) of S. 8. The alienation

shoul d have been nade by the inandar and

the transferee or his heir, assignee,

| egal representative or person deriving

rights through himshould have been in

excl usive possession for the period

provided by d.(a) or d.(b). These two

clauses lead to-different results. |If

possession with the alienee is proved as

conm'ng” within the anbit of d.(b)

subject to paynment of consideration to

the Governnent as provided by the

Section, patta may be granted to the

al i enee. \Where a religious or charitable

inam | and had been al i enat ed but

possessi on was not proved as provided in

ad. (i) of Sub. S (2) of S 8, the

alienee will not be entitled to patta.”

Lastly, one argument advanced by the |earned counse
for the appellants remains to be dealt with, nanely, that in
any event, the appellants are entitled to have patta under
Section 8(2) (i) (b) as granted by the Settlenent Tehsildar
even though their claim for patta under Section 8(1l) was
rejected by the High Court. This was elaborately dealt with
by the High Court and while repelling such argument, it
observed as follows : -

"The entire schenme and structure of the

Act as wel | as t he pur pose of
constituting t he aut horities and
functionaries under t he Act to

ef fectively adm nister the provisions of
this Act and to carry out the principal
objective of introduction of ryotwari
settlenents in the place of the mnor
inams in the State. In this context,
therefore, we do not think that the
rules of procedure applicable to tria
of suits in courts of first instance and
the entertainnment of appeals against
decree and orders of Courts of first
instance provided under the Code of
Cvil Procedure can at all be regarded
as applicable to proceedings under the
Act. M. Nar ayanaswam , referred to
section 30(3) of the Act which | ays down
that the Special Appellate Tribuna
shall, subject to the provisions of
Section 47-A, have the sanme powers as
are vested in a Cvil Court wunder the
Code of Givil Procedure 1908 (Centra
Act V of 1908) when hearing an appeal

He also referred to us Section 46 of the
Act whi ch/ provi des that any order passed
by any officer, the Government or other
authority or any decision of t he
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Tri bunal or t he Speci al Appel | ate
Tri bunal under this Act in respect of
matters to be deternined for the purpose
of this Act shall, subject only to any
appeal or revision provided wunder this
Act, be final. But, we do not regard
these provisions in the Act as in any,
way restricting or limting our powers
as an appellate Tribunals to determ ne
finally and effectively the question of
i ssue of ryotwari patta or any other
matter that may cone before wus in
appeal . Section 46 itself indicates that
the orders to be passed by the Specia
Tribunal s and Appellate Tribunal shal

not be liable to be questioned in a
Court of law, thereby inplying that
while acting wunder Section 30 the High
Court does not function ~as a Court of

| aw. "
For the —-above reasons, we hold that the Settlenent
Tehsildar and the Inam Abolition Tribunal fell into two

different types of errors for granting ryotwari patta to
appel l ants under Section 8(2) (i) (b) .and Section 8(1)
respectively which 'errors have been renmoved and set right by
the H gh Court.

In the result, the appeals fail" -and are accordingly
di sm ssed. However, there will be no order as to costs.




