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The present appeal is directed against the final judgnent and order dated

24.09. 2002 passed by the H gh Court of Judicature for Rajasthan, Jaipur Bench, Jai pur
in S.B. Cvil Second Appeal No. 239 of 1997 whereby the Hi gh Court has dism ssed the
second appeal filed by the appell ant-Corporation

The respondent was appoi nted as conductor on daily wages with the Rajasthan

State Road Transport. Corporation. He was appointed as conductor on probation for a
period of two years. The services of the respondent were term nated on 08.05.1984 as
the sane were not found to be satisfactory. Necessary conmpensation was paid to the
respondent as per the rules of the Corporation vide Order No. 297. Against the order of
term nation, the respondent-plaintiff filed an appeal before the appellate authority,
whi ch was di sm ssed on 22.10.1984.

The respondent filed a suit for declaration in the Court of Additional Minsiff,

Jai pur alleging that the order of ‘term nation dated 08.05.1984 and the order of the
appel | ate Authority dated 22.10.1984 being illegal, bad in |aw and agai nst the principles
of natural justice and, therefore, is liable to be set aside and that the respondent-
plaintiff is entitled to continue in service wthout any break.

It was further alleged that the services of the respondent were term nated

sinmpliciter but in fact, the sane were term nated on the basis of the remarks nmde by

the checking staff on 01.05.1984 when the respondent was on duty. The trial Court

franed four issues. Issue No. 2 relates to the jurisdiction of the Civil Court to entertain

and try the suit. The trial Court held that since the services of the respondent have
been term nated on the basis of the remarks w thout hol ding any enquiry, the order

dat ed 08.05.1984 term nating the services of the respondent and the order passed by
the appellate Authority dated 20.10.1984 dism ssing the appeal are illegal and agai nst
the principles of natural justice. Accordingly, the trial Court set aside the above two
orders. The trial Court finally passed the foll ow ng order: -

"In the result, it is ordered that the suit of the plaintiff i's decreed against the
defendant. It is declared that the order No. 297 dated 08.05.1984 passed

by the defendant term nating the services of the plaintiff, and the order

passed by the Appellate authority dated 20.10.1984 dism ssing the appeal is

illegal, bad in | aw and agai nst the principle of natural justice, therefore, is set
aside. It is further declared that the plaintiff would be entitled to continue in
service without any break and would al so be entitled to all the nonetary

benefits and al |l owances, as he woul d have been entitled while continuing in

service."

Aggri eved by the order passed by the trial Court, the appellant-Corporation filed
an appeal before the District Judge, Jaipur Cty, Jaipur being Cvil Regular Appeal No.
138 of 1989. The said Court dism ssed the appeal. The second appeal filed by the
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Cor poration before the High Court was al so dism ssed on 24.09.2002. The H gh Court
declined to interfere with the orders passed by the | ower Courts since there is

concurrent finding of fact by both the Courts bel ow and that no substantial question of

| aw ari ses. Being aggrieved, the appellant-Corporation preferred the present Specia

Leave Petition No. 5978 of 2003 questioning the correctness of the orders passed by

the Courts bel ow and of the High Court particularly on the question of jurisdiction of the
Cvil Courts to entertain and try the suit in respect of an industrial dispute.

We heard M. Sushil Kumar Jain, |earned counsel for the appellant and M. Anis
Ahrmed Khan, |earned counsel for the respondent. W have been taken through the

rel evant pl eadi ngs, documents and annexures filed along with the appeal and al so of
the case laws cited by the counsel appearing on either side at the tinme of hearing.
M. Sushil Kumar Jain, |earned counsel for the appellant-Corporation submtted

as follows: -

1. That the di spute between the parties being an industrial dispute, the G vi
Court has no jurisdiction to entertain and try the suit;
2. That the respondent was appoi nted on probation and the services were

term nated during the period of probation; it was not obligatory on the part of
the Corporation to hold an enquiry before terminating the services;

3. That the respondent was only an enpl oyee of the Corporation and not a
Gover nment._servant and has- got no protection under Article 311 (2) of the
Constitution of India;

4. That the respondent was not entitled to back wages on the principle of 'No
Work, No Pay’.

M. Anis Ahnmed Khan, /[|earned counsel for the respondent submitted that a

noti ce dated 05.05.1984 was given to the respondent in which a remark for carrying 11
passengers w thout ‘ticket was mentioned and that the appell ant-Corporation neither
conduct ed any departnental enquiry nor gave the respondent an opportunity of being

heard. Thus the termnation order was illegal, unlawful and contrary to the principles of
natural justice.

He invited our attention to the relevant discussion by the trial Court on this point.
Citing the judgnent of this Court i'n Rajasthan State Road Transport Corporation

And Anr. Etc. v. Krishna Kant Etc. Etc. reported in [1995] 3 SCR 1118, | earned
counsel submitted that in the present case the decree in favour of the respondent has
been passed by the trial Court on(28.07.1989 and that the appellant-Corporation filed
an appeal before the District Court on 27.09.1989 which was pending prior to the
judgrment in Krishna Kant (supra). Thus, the entire judicial pronouncenent of this
Court favours the respondent and di sfavours the appellant herein. He invited our
attention to the two passages fromthe above judgnment which are reproduced

her eunder : -

"These principles enunciated in this judgnent shall apply to all pending

matters except where decrees have been passed by the trial court and the

matters are pending in appeal and second appeal, as the case nmay be."

"These orders are made in view of the fact that position of |aw was not cl ear
until now and it cannot be said that the respondents had not acted bonafide
ininstituting the suits.”

It was further submitted that the services of the respondent had not been

termnated sinpliciter, a remark agai nst the respondent on the way bill was nade which

led to the termination of his services without enquiry. Therefore, the termnation of the
respondent was punitive and penal in nature and by lifting the veil alittle, it manifests
that the appellant has tried to canouflage the punitive order of term nation by the cover
of termination sinpliciter but has failed. Learned counsel cited the case of The
Managenent of Ut kal Machinery Ltd., vs. Wirknman, Santi Patnaik, AR 1966 SC

1051 in this regard.

Jurisdiction of Gvil Courts in Industrial D spute

We shall first take up the question which relates to the jurisdiction of the Gvi
Courts in the industrial matters. The respondent was appointed by the appellant-
Corporation on daily wages to the post of conductor. He was put on probation for a
period of two years vide Order No. 225 dated 28.03.1984. According to the
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respondent, he has been working carefully and honestly and continuously. However,

his services were term nated w thout conplying with Section 35 of the Standing O ders
and wi t hout conducting any enquiry and w thout affording an opportunity of being heard
vi de order No. 207 dated 08.05.1984. The appeal preferred agai nst the order of

term nation was al so di smssed on 20.10. 1984 by the appellate Authorities. A civil suit
was, therefore, filed by the respondent to declare that the order of term nation being
illegal and unconstitutional are liable to be set aside and that the respondent is entitled
to continue on the post of the conductor and is entitled to get wages, allowances and

ot her nonetary benefits till the relief is given by the Corporation. The appointnment
order has been filed and marked as Annexure-P5. It is seen fromthe appoi nt ment

order that the respondent and several others were appointed as conductors on

probation for a period of two years subject to several conditions mentioned in the order
of appointment. It is also nentioned that the services of the respondent will be
governed by the Standing Orders of the Rajasthan State Road Transport Corporation

Wor kshop Enpl oyees. Two things are clear fromthe appointnent order, (a) the order

of appointnent is purely on adhoc basis and (b) the respondent was appointed as a

dai |y wage enpl oyee and that the probation is for a period of two years.

Prem er  Aut omobiles Limted vs. Kanl akar Shantaram Wadke and O's., 1975 (2)

LLJ 445 (Three Judges Bench) is a |leading authority on jurisdiction of civil courts in

i ndustrial disputes. This Court, after elaborate discussion, held as under

"The principles applicableto the jurisdiction of the civil Courts in relation to

an industrial dispute may be stated thus:

(1) If the dispute is not an industrial dispute, nor does it relate to enforcenent of
any other right under the Act, the renmedy lies only in the civil Court.

(2) If the dispute is an industrial dispute arising out of a right or liability under
the general or conmmon | aw and not under the Act, the jurisdiction of the

Cvil Court is alternative, leaving it to the election of the suit or concerned to
choose his renmedy for the relief which is conpetent to be granted in a

particul ar renedy.

(3) If the industrial dispute relates to the enforcenment of a right or an obligation
created under the Act, then the only remedy available to the suitor is to get
an adj udi cati on under the Act.

(4) If the right which is sought to be enforced is a right created under the Act,
such as chapter VA, then the renedy for its enforcenent is either S. 33C or
the raising of an industrial dispute as the case may be.

In relation to principle No.2 stated above, their Lordships feel there will hardly
be a dispute which will be an industrial dispute within the neaning of S.2 (K)
and yet will be one arising out of a right or liability under the general or common

law only and not under the Act. Such a contingency, for exanple, nmay arise in
regard to disnissal of an unsponsored worknman whi ch'in view of the provision

of law contained in S. 2A will be an industrial dispute. Civil Courts, therefore,
wi Il have hardly an occasion to deal with the type of cases falling under principle
2. Cases of industrial disputes, by and |large, are invariably bound to be

covered by principle 3 stated above.™

Raj ast han State Road Transport Corporation And Anr. Etc. v. Krishna Kant Etc.

Etc, 1994 Supp (1) SCC 268: 1In this case, the appellant Transport Corporation
constituted under the Road Transport Corporation Act, 1950 contended before this
Court that the suits filed by the respondent-enpl oyees inpugning the term nation of
their services for misconduct on the ground of contravention of standing orders were
barred and that the only remedy available to the respondents was a reference of the
di spute for adjudication to a Labour Court. This Court held as under

"The instant cases are governed by the decision in Jitendra Nath Bi swas

case and in accordance with the said decision it nust be held that the

jurisdiction of the civil courts is excluded. It may be stated that fromthe

poi nt of view of the workmen also the remedy of adjudication avail abl e

under the Act would be nore beneficial to themthan that of a civil suit

i nasmuch as the civil court cannot grant the relief of reinstatenment which

relief can be granted by the Labour Court/Industrial Tribunal. But in view of

the constraint placed by the Order dated COctober 18, 1989 in SLP No. 9386

of 1988 passed by a two-Judge Bench of the Supreme Court it is

appropriate that the matter be heard by a Bench of three-Judges.”
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Pursuant to the above order, all the appeals were placed before a Bench conprising of
Three Judges. This Court summarized the principles flowing fromthe di scussi on nmade
by themin Rajasthan State Road Transport Corporation And Anr. v. Krishna Kant

and OGthers, reported in (1995) 5 SCC 75.

"(1) Where the dispute arises fromgeneral |aw of contract, i.e., where reliefs

are clained on the basis of the general |aw of contract, a suit filed in

civil court cannot be said to be not nmintainable, even though such a

di spute may al so constitute an "industrial dispute’’ within the neaning

of Section 2(k) or Section 2-A of the Industrial D sputes Act, 1947.

(2) VWere, however, the dispute involves recognition, observance or
enforcenent of any of the rights or obligations created by the Industria
Di sputes Act, the only renmedy is to approach the foruns created by the
said Act.

(3) Simlarly, where the dispute involves the recognition, observance or
enforcenent of right and obligations created by enactnent |ike Industria
Enpl oynment, (Standi ng Orders) Act, 1946 - which can be called "sister
enactments" to Industrial D sputes Act-and which do not provide a forum
for resolution of such disputes, the only renmedy shall be to approach the
forunms created by the Industrial Disputes Act provided they constitute

i ndustrial disputes within the neaning of Section 2(k) and Section 2-A of
Industrial Disputes Act or where such enactnent says that such dispute
shall be either treated as an industrial dispute or says that it shall be
adj udi cated by any /of the foruns created by the Industrial Disputes Act.
Q herwi se, recourse to civil court is open.

(4) It is not correct to say that the renmedi es provided by the Industria
Di sputes Act are not equally effective for the reason that access to the
forum depends upon a reference being nade by the appropriate

Government. The power to nake a reference conferred upon the

CGovernment is to be exercised to effectuate the object of the enactnent

and hence not unguided. The rule is to nmake a reference unless, of

course, the dispute raised is a totally frivolous one ex facie. The power
conferred is the power to refer to refer and not the power to decide,

though it may be that the Governnment is entitled to exam ne whether the
dispute is ex facie frivolous, not neriting an adjudication

(5) Consistent with the policy of |aw aforesaid, we reconmend to
Par | i ament and the State Legislatures to make a provision enabling

a workman to approach the Labour Court/lndustrial Tribunal directly-
i.e., without the requirement of a reference by the Governnment \026 in
case of industrial disputes covered by Section 2-A of Industria

Di sputes Act. This would go a long way in renoving the msgivings

with respect to the effectiveness of the renedi es provided by the

I ndustrial D sputes Act.

(6) The certified Standing Oders framed under and in accordance with
the Industrial Enploynent (Standing Orders) Act, 1946 are

statutorily inmposed conditions of service and are binding both upon

the enpl oyers and enpl oyees, though they do not anount to

"statutory provisions". Any violation of these Standing Orders

entitles an enmpl oyee to appropriate relief either before the foruns
created by the Industrial Disputes Act or the civil court where

recourse to civil court is open according to the principles indicated
her ei n.

(7) The policy of [aw emerging fromlndustrial Disputes Act and its sister
enactments is to provide an alternative dispute-resolution

mechani smto the worknmen, a nechani smwhich is speedy,

i nexpensive, infornmal and unencunbered by the plethora of

procedural | aws and appeal s upon appeals and revi sions applicable

to civil courts. Indeed, the powers of the courts and tribunals under

the Industrial Disputes Act are far nore expensive in the sense that

they can grant such relief as they think appropriate in the
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circunstances for putting an end to an industrial dispute."”

Appl yi ng the above principles, this Court held that the suits filed by the enpl oyees of
the Corporation were not maintainable in law. However, considering the peculiar facts
and circunstances of the case, this Court declined to set aside the decree concerned in
the appeals. This Court, having regard to the facts and circunstances of those matters,
nodi fied the decrees in those matters by reducing the back wages to half. This Court

al so has further observed that these orders are made in view of the fact that the
position of |aw was not clear until now and it cannot be said that the respondents had
not acted bona fide in instituting the suits and di sposed of the appeals accordingly in
the peculiar facts and circunstances of the case. W have already reproduced the
principles laid down in para 35 (supra). Applying the above principles, this Court has
categorically held that the suits filed by the respondents in the appeals were not

mai ntai nable in | aw.

U P. State Bridge Corporation Ltd. And Gthers vs. U P. Rajya Setu N gam S.

Kar anchari Sangh, (2004) 4 SCC 268

The appellant, in this case, is a Government Construction Conmpany wi thin the neaning
of Section 617 of the Conpanies Act. The ternms and conditions of enployees of the
appel | ant' were governed by standing orders certified under the U P. Industria

Enpl oynment (Standi ng Orders) Rules, 1946. According to the appellant, despite
repeated notices, the workmen continued to absent thenselves and ultimately on

19. 01.1996 an order was issued putting an end to the services of the 168 workmen that
t hey had abandoned their services with the appellant Corporation on their owmn. One of
the wor knmen whose services were so ternmnated filed a wit petition in the H gh Court
chal l engi ng the order of ternmination. The wit petition was dism ssed on the ground that
the workman coul d raise an industrial dispute if he so desired. A second wit petition
was filed by the respondent Union in the Hi gh Court which was allowed. The appea
filed by the Corporation was rejected by the Division Bench. This Court allowed the
appeal s filed by the appell ant Corporation. ~Ruma Pal, J. (one of us) speaking for the
Bench after referring to the judgnents cited and, in particular, Rajasthan State Road
Transport Corporation And Anr. v. Krishna Kant and OQhers, 1995 (5) SCC 75 and

Prem er Autonobiles Linmited vs. Kanml akar Shantaram Wadke and O's., 1975 (2)

LLJ 445 (Three Judges Bench) observed inpara 12 as foll ows: -

"Al t hough these observations were made in the context of the jurisdiction of

the civil court to entertain the proceedings relating to an industrial dispute

and may not be read as a limtation on the Court’s powers under Article 226,
nevertheless it woul d need a very strong case indeed for the H gh Court to

deviate fromthe principle that where a specific renedy is given by the

statute, the person who insists upon such remedy can avail of the process

as provided in that statute and in no other manner."

It was further observed in paras 14, 15 and 17 as under:

"It is an established practice that the Court exercising extraordinary
jurisdiction under Article 226 should have refused to do so where there are
di sputed questions of fact.

In the present case, the nature of the enploynent of the workmen was in

di spute. This was an issue which should have been resolved on the basis

of evidence |led. The Division Bench erred in rejecting the appellant’s

subm ssion sumarily as also in placing the onus on-the appellant to

produce the appointment letters of the respondent worknen. There was

also a dispute as to the nature of the absence of the respondent workmen.
Significantly, the High Court has not relied upon the correspondence said to
have been exchanged between the parties with regard to the denmands

rai sed by the respondent Union nor has it cone to any decision on the

qguestion whether the strike in question was illegal or legal. 1In fact the H gh
Court has proceeded on the basis that it was the accepted case that there
was no notice given by the workmen that they were on strike. It cannot,

therefore, be said, without nore, that the absence of the respondent
wor knen from work was because they were on strike.

Doubt | ess the issue of alternative remedy should be rai sed and deci ded at
the earliest opportunity so that a litigant is not prejudiced by the action of the
Court since the objection is one in the nature of a denurrer.”
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In the case of Krishnan and Another Vs. East India Distilleries and Sugar Factories
Ltd., Nellikuppam and Another reported in 1964 (1) LLJ 217, a |earned Single Judge

of the Madras High Court has held that the jurisdiction of the Cvil Court is ousted
inpliedly to try a case which could form subject-matter of an industrial dispute
collectively between the workmen and their enpl oyer.

In the case of Madura MI1ls Conpany, Limted vs. Guruvammal and another 1967

(2) LLJ 297, a learned Single Judge of the Madras Hi gh Court has pointed out that the
Act creates a special machinery under Section 33C (2) to enforce specially created
rights and that the parties could not, therefore, approach the ordinary GCvil Court. This
Court affirmed the above two decisions of the Madras Hi gh Court in the judgnent
reported in Prem er Autonmpbiles Ltd. (supra) (para 26).

In Jitendra Nath Biswas vs. Ms Enpire of India and Ceyl one Tea Co. and Anot her
(1989) 3 SCC 582, this Court held as under

"The schene of the Industrial Disputes Act clearly excludes the jurisdiction

of the civil court by inplicatioon in respect of remedi es which are avail able
under this Act and for which a conplete procedure and nmachi nery has been
provided in this Act.

In so far-as the appellant-is concerned, the Industrial Disputes Act not only
confers the right on a worker for reinstatenent and back wages if the order
of termnation or dismssal is not in accordance with the Standing Orders but
al so provides a detail ed procedure and machinery for getting this relief.
Under these circunstances therefore there is an apparent inplied exclusion

of the jurisdiction of the civil court.

It cannot be contended that nerely because the conciliation officer has

di scretion to proceed or not and-that after his report the government may

make a reference or not, the jurisdiction of civil court is not inpliedly barred.
The di scretion cannot be exercised arbitrarily and there is renedy agai nst

i mproper refusal to exercise the discretion.”

This Court further held that the Industrial Disputes Act not only confers the right on a
wor ker for reinstatenment and back wages if the order of termination or disnissal is not
in accordance with the Standing Orders but also provides a detail ed procedure and

machi nery for getting this relief. Under these circunstances, there is an apparent

i mplied exclusion of the jurisdiction of the civil ‘court.

The case of Rajasthan State Road Transport Corporation vs. Krishan Kant

above was relied upon by this Court in the case of B.S. Bharti Vs. IBP Co. Ltd.
reported in (2004) 7 SCC 550 and Chandrakant Tukaram Ni kam and O's. Vs.
Muni ci pal Corpn. of Ahnmedabad and Anr. reported in (2002) 2 SCC 542

In B.S. Bharti vs. IBP Co. Ltd., (2004) 7 SCC 550, this Court held as under
"The appell ant was a probationer in the enploynment of the respondent

Conpany. At the end of his extended probation period, finding his
performance not to be satisfactory, the respondent term nated his service on
24-1-1974. The appel l ant sought to raise an industrial dispute challenging
his term nation but on 1-1-1975, the appropriate Governnent refused to

nake a reference. The appellant then filed a civil suit challenging his

term nation and claimng arrears of salary. The trial court decreed the suit.
But, follow ng Rajasthan SRTC case, (supra), the Del hii H gh Court set aside
that decree. The appellant then filed the present appeal

Referring to para 37 of Rajasthan SRTC case, the appell ant

contended before the Supreme Court that the principle of relief enunciated
therein ought to have been extended to the appellant and the decree of the
trial court ought to have been uphel d.

Rej ecting the appellant’s contention and dism ssing the appeal, this
Court hel d:

The prayer of the appellant to refer the dispute to the Industria
Tri bunal / Labour Court was refused by the appropriate Governnment on 1-1-
1975. The appellant did not challenge that order till date. He filed a suit in
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the year 1975 without making an effort to get his dispute settled through the
provi sions of the Industrial Enmploynent (Standing Oders) Act, 1946, which

was applicable to himand the renedy for which was under the Industria

Di sputes Act which in terms clearly prohibited maintainability of a civil suit."

I n Chandr akant Tukaram Ni kam & Ors. Vs. Munici pal Corpn. of Ahmedabad

and Anr. reported in (2002) 2 SCC 542, this court held as under: -

"The Industrial Disputes Act was enacted by Parlianent to provide speedy,

i nexpensive and effective forumfor resolution of disputes arising between

wor kmen and the enpl oyers, the underlying idea being to ensure that the

wor kmen do not get caught in the labyrinth of civil courts which the worknen
can ill-afford. The procedures followed by civil courts are too | engthy and
consequently, are not an efficacious forumfor resolving the industria

di sputes speedily. The power of the Industrial Courts also is w de and such
forunms are enpowered to grant adequate relief as they think just and
appropriate. It is in theinterest of the workmen that their disputes, including
the dispute of illegal term nation are adjudi cated upon by an industria

forum ~The legality of the order of term nation passed by the enpl oyer wll

be an industrial dispute within the neaning of Section 2(k) and under

Section 17, every award of the Labour Court, Industrial Tribunal or Nationa
Tribunal is required to be published by the appropriate government within a
period of thirty days fromthe date of its receipt and such award publi shed
under Section 17(1) is heldto be final. Therefore, having regard to the reli ef
sought for in the suits filed in the civil court, it has to be held that in such
cases the jurisdictionof the civil court is inpliedly barred and the
appropriate forumfor resolution of such dispute is the forumconstituted

under the Industrial Disputes Act."

It is awell settled principle of law as laid down by this Court that if the Court has

no jurisdiction, the jurisdiction cannot be conferred by any order of Court. This Court in
the case of AR Antulay vs. R'S. Nayak & Another reported in AIR 1988 SC 1531

paras 40 to 42 wherein it is, inter alia, held and observed as under: -

"40\005..This Court, by its directions could not confer jurisdiction on the High

Court of Bombay to try any case when it did not possess such

jurisdiction\005."

41\ 005\ 005. The power to create or (enlarge jurisdiction/is legislative in
character\005.. Parlianent alone can do it by |law and no Court, whether
superior or inferior or both conbined can enlarge the jurisdiction of a court
or divest a person of his rights of revision and appeal \ 005. ."

42\ 005\ 005But the superior Court can always correct its own error brought to its
notice either by way of petition or ex debito justitiae. See Rubinstein's
Jurisdiction and Illegality’ (supra)"

In the instant case, the respondent was appoi nted as a conductor purely on ad
hoc basis for a period of two years. It is not in dispute that the appellant is governed by

the Standing Orders of the Rajasthan State Road Transport Corporation, Wrkshop
Enpl oyees and al so governed by the ternms of appoi ntnent.

This apart, the respondent has pl aced reliance on the standing order and,
therefore, the only remedy available to the respondent was by way of reference under
the provisions of the Industrial Disputes Act.

Appoi nt mrent on Ad-hoc Basis \026 Term nation

In Ravi ndra Kumar M sra vs. U P. State Handl oom Corporation Ltd. & Anr., JT

1987 (4) SC 105, this Court was considering term nation of a service of a tenporary
enpl oyee. This Court held in paras 11 and 12 as under: -

"Keeping in view the principles indicated above, it is difficult to accept the
claimof the appellant. He was a tenporary servant and had no right to the

post. It has also not been denied that both under the contract of service as

al so the Service Rules governing himthe enmployer had the right to
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term nate his services by giving himone nmonth’s notice. The order to which
exception is taken is expressly an order of termination in innocuous terns
and does not cast any stigma on the appellant nor does it visit with any evi
consequences. It is also not founded on misconduct. In the circunstances,
the order is not open to chall enge.

We nay point out that the learned Solicitor General appearing for the
Corporation had at the comencenent of the argunments suggested that the
appel I ant coul d be given sonme conpensation for termnation. Odinarily,
under the |aw he would not be entitled to conpensation in a case of this
type, but since he has been put out of enploynent at an advanced age and

it my be difficult for himto get an alternate enploynment, while dism ssing
his appeal we think it reasonable to call upon the Corporation to pay a
consol i dat ed ambunt of Rs. 25,000/ (Rupees Twenty-five Thousand only)."

Commodor e Commandi ng, Sout hern. Naval Area, Cochin vs. V.N Rajan, AR 1981

SC 965 (three Judges): This case deals with a tenporary Government servant whose
services were term nated on the ground of unsuitability for the post. This Court
observed as foll ows: -

"Where the decision to termnate the services of the servant had been taken

at the highest-level on the ground of unsuitability of the servant in relation to
the post held by himand it was not by way of any punishment and no

stigma was attached to himby reason of the termination of his services,

term nation could not be said to be vitiated for non-observance of Art. 311

(2)."

In State of Utar Pradesh & Anr. vs. Kaushal “Ki shore Shukla, JT 1991 (1) SC 108,
this Court has observed in para 6 as under:

"The Hi gh Court held that the termnation of respondent’s services on the

basi s of adverse entry in the character roll was not in good faith and the

puni shnent i nposed on him was di sproportionate. ~ It is unfortunate that the

Hi gh Court has not recorded any reasons for this conclusion. The

respondent had earned an adverse entry and conpl ai nts were made

against himw th regard to the unauthorised audit of the Boys Fund in an
educational institution, in respect of which a prelimnary inquiry was held

and thereupon, the conpetent authority was satisfied that the respondent

was not suitable for the service. [ The adverse entry as well as the

prelimnary inquiry report with regard to the conplaint of unauthorised audit
constituted adequate nmaterial to enable the conpetent ‘authority to formthe
requi site opinion regarding the respondents suitability for service. Under the
service jurisprudence a tenporary enployee has no right to hold the post

and his services are liable to be term nated in accordance wi th the rel evant
service rules and the terns of contract of service. If on the perusal of the
character roll entries or on the basis of prelimnary inquiry on the allegations
nmade agai nst an enpl oyee, the conpetent authority is satisfied that the

enpl oyee is not suitable for the service whereupon the services of the
temporary enployee are term nated, no exception can be taken to such an

order of term nation."

The respondent in the instant case is a tenmporary enpl oyee of the Rajasthan State

Road Transport Corporation on probation for a period of two years. Hi s services were
term nated by an order of termination sinpliciter. The order, in our opinion, is

i nnocuous wi thout any stigma nor evil consequences visiting him 'In our view, the order
is not open to challenge.

G| and Natural Gas Comm ssion and Gthers vs. Dr. Ml. S. Iskander Ali, AR 1980

SC 1242 (Three Judges): |In this case, the respondent was appointed on a purely
tenmporary basis to the post of a Medical Officer in the Gl and Natural Gas Comi ssion
Under the terns and conditions of his service, he was to remain on probation for a
peri od of one year which could be extended at the discretion of the appointing
Authority. This Court observed as under: -

"Where the short history of the service of the probationer appointed in a

temporary post clearly showed that his work had never been satisfactory

and he was not found suitable for being retained in service and that was

why even though sonme sort of an enquiry was started, it was not proceeded
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with and no punishment was inflicted on himand in these circunstances, if
the appointing authority considered it expedient to term nate the services of
the probationer it could not be said that the order of ternmination attracted the
provisions of Article 311, when the appointing authority had the right to
term nate the service w thout assigning any reasons. |In such a case even if
m sconduct, negligence, inefficiency mght be the nmotive or the inducing
factor which influenced the enployer to term nate the services of the

enpl oyee a power which the enpl oyer undoubtedly possessed, even so as

under the terns of appointnent of the enployee such a power flowed from

the contract of service, termination of service could not be terned as
penalty or punishment. Further adverse remarks in the assessment roll and
recomendati on therein to extend the probationary period could not be said
to indicate that the intention of the appointing authority was to proceed
agai nst the enpl oyee by way of punishment."

Gujarat Steel Tubes Ltd. And Others vs. Cujarat Steel Tubes Mazdoor Sabha and

O hers, 1980 (2) SCC 593 (Three Judges)

The term nation order in the instant case would clearly show that the m sconduct

on the part of the worknman-respondent is not the foundation of the order of discharge.

For an order to be 'founded on mi sconduct, it must, be intended to have been passed

by way of punishment, that is, it nmust be intended to chastise or cause pain in body or
mnd or harmor loss in reputation or noney to the concerned worker. Such an

intenti on cannot be spelled out of the present order of discharge. It cannot be regarded
as an order of dism'ssal.” Such would be the case when the enpl oyer orders di scharge
inthe interests of the Corporation. So, the real criterion which forned the touchstone of
a test to deternm ne whether an order of term nation of services is an order of discharge
sinmpliciter or ampunts to dismissal is the real nature of the order, that is, the intention
with which it was passed

The respondent is a tenporary enpl oyee of the Corporation and a probationer
and not a Governnent servant and, therefore, is not entitled for any protection under
Article 311 of the Constitution. He was a party to the contract. |In view of the fact that
the respondent was appoi nted on probation and the services were termninated during
the period of probation sinpliciter as the sane were not found to be satisfactory, the
appel | ant - Cor poration is not obliged to hold an enquiry before terminating the services.
The respondent being a probationer has got no substantive right to hold the post and
was not entitled to a decree of declaration as erroneously granted by the | ower Courts
and al so of the High Court.

bj ect of Industrial Disputes Act:

The object of the Industrial Disputes Act, as its preanble indicates, is to nmake
provision for the investigation and settlenent of industrial disputes, which neans

adj udi cation of such disputes al so. The act envi sages col |l ective bargaining, contracts
bet ween uni on representing the workmen and the nmanagenent, a matter which is

outside the realmof the conmon |aw or the I'ndian | aw of contract. —~The expression
"industrial dispute" is defined in S. 2(k) to say that:

"industrial dispute" means any dispute or difference between enpl oyers and

enpl oyers, or between enployers and worknen, or between worknen and

wor knmen, which is connected with the enpl oynent or non-enpl oynent or

the terms of enploynent or with the conditions of labour, of any person;"

Section 2(p) gives the definition of the word "settl enment" thus:
"'settlement’ neans a settlement arrived at in the course of conciliation
proceedi ng and includes a witten agreenent between the enpl oyer and

wor kmen arrived at otherwi se than in the course of conciliation proceeding
where such agreenent has been signed by the parties thereto in such

manner as nmay be prescribed and a copy thereof has been sent to an

of ficer authorised in this behalf by the appropriate Governnent and the
conciliation officer;"

The Act al so provides for constitution of various conmittees and conferred extensive
powers on different kinds of authorities in the matter of settlenent of adjudication of
i ndustrial disputes. It also provide remedi es under Section 10, 12, 18, 19 and 31(2), 33
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(1) (a), 33C (1) and 33C (2).

WHETHER THE ORDER OF TERM NATI ON | N THE PRESENT MATTER WHERE
THE RESPONDENT WAS ON PROBATI ON CAN BE HELD TO BE | NVALI D?

The order of termination in the present case is termnation sinpliciter order and does
not anpbunt to any stigma. |In this respect follow ng cases are inportant:

(i) This Court in the case of Chanpaklal Chinmanlal Shah vs. The Uni on of India
reported in AIR 1964 SC 1854 at page 1862 in para 13 has held and observed: -

"\ 005..The nmere fact that sone kind of prelinmnary enquiry is held against a
temporary servant and follow ng that enquiry the services are dispensed

with in accordance with the contract or the specific service rules (e.g. R5 in

this case) would not nean that the term nation of service anpunted to

infliction of punishnment of dismssal or renoval within the neaning of Article
311(2)\005."

(ii) This Court in the case of Shamsher Singh & Anr. vs. State of Punjab reported
in [1975] 1 SCR 814 (7 Judges Bench) has held and observed as under: -

"The fact 'of holding an enquiry is not always conclusive. Wat is decisive is

whet her the orderis really by way of punishnent\005. A probati oner whose

terns of service provided that it could be term nated without any notice and

wi t hout any cause bei ng assigned could not claimthe protection of Article

311(2)."

(iii) This Court in the case of Ol and Natural Gas Conmi ssion and Qthers vs. Dr.
Ml. S. Iskender Ali reported in (1980) 3 SCC 428 in para 3 of the said matter shows
that in the said matter departnmental enquiry -was initiated agai nst the enpl oyee
concerned but the enpl oyer neither proceeded with the inquiry not inposed puni shnent
and the order of termnation sinpliciter was passed. This Court after considering
various cases in para 12 (at Page 434) has held: -

"12. The facts of the present case appear to be on all fours with those of

the aforesaid decision. Fromthe undisputed facts detailed by us in an early

part of the judgnment, it is nmanifest that even if m sconduct, negligence,
inefficiency may be the notive or the inducing factor which influences the

enpl oyer to term nate the services of the enployee, a power which the

appel | ants undoubt edl y possessed, even so as under the terms of

appoi nt nent of the respondent such a power flowed fromthe contract of

service it could not be terned as penalty or punishment."

(iv) This Court in the case of K'V. Krishnamani vs. Lalit Kala Acadeny reported in
(1996) 5 SCC 89 in para 4 at page 90 has held and observed: -

"\ 005..They have expl ained that the driving of the staff car was not satisfactory

and that, therefore, they have term nated the services of the appell ant

during probation. The very object of the probationis to test the suitability

and if the appointing authority finds that the candidate is not suitable, it
certainly has power to terminate the services of the enployee. ~ Under these

ci rcunmst ances, it cannot but be held that the reasons nentioned constitute

notive and not foundation for termnation of service\005.."

(v) This Court in the case of Kunwar Arun Kumar vs. U P. H Il Electronics
Corporation Ltd. And Os. reported in (1997) 2 SCC 191 at page 193 has ‘held and
observed as under: -

"\ 005. . Under these circunstances, necessarily the appointing authority has to

| ook into the performance of the work and duties during the period of

probation and if they record a finding that during that probation period, the
work and performance of the duties were unsatisfactory, they are entitled to
termnate the service in ternms of the letter of appointnent without

conducting any enquiry. That does not amount to any stignma\005.."

(vi) This Court in the case of State of Punjab and Ot hers vs. Bhagwan Singh
reported in JT 2001 (Suppl.1) SC 7 in para 6 at page 9 has held and observed as
under: -

"6. Learned counsel for the respondent however, contended that the

reference in the inpugned order to the reports of the inspectors on the basis
of which the above assessnent was made, would itself anobunt to stigma
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Thi s again cannot be accepted. The said reference has al so becone

necessary because the respondent was working under the said officers and

it was their assessnent that was referred to and that was the source for the
opi ni on expressed by the conmpetent authority to discharge the respondent.
The | earned District Judge and the H gh Court were, therefore in error in
treating that the renoval order caused stigma."

(vii) This Court in the case of Radhey Shyam Gupta vs. U. P. State Agro Industries
Corporation Ltd. And Anr. reported in (1999) 2 SCC 21 in para 33 at page 35 has
hel d and observed as under: -

"33. It will be noticed fromthe above decisions that the term nation of the
services of a tenporary servant or one on probation, on the basis of

adverse entries or on the basis of an assessment that his work is not
satisfactory will not be punitive inasmuch as the above facts are nerely the
notive and not the foundation. The reason whey they are the notive is that

the assessment is not done wth the object of finding out any mi sconduct on

the part of the officer, as stated by Shah, J. (as he then was) in Ram

Narayan Das case. It is done only with a view to deci de whether he is to be
retained or continued in service. The provision is not different even if a
prelimnary enquiry is held because the purpose of a prelimnary enquiry is

to find out if-there is prima facie evidence or naterial to initiate a regular
departrmental enquiry. It has been so decided in Chanpakl al case. The

purpose of the prelimnary enquiry is not to find out m sconduct on the part

of the officer and if a termination follows w thout giving an opportunity, it wll
not be bad. Even in a‘case where a regular departmental enquiry is started,

a charge-neno issued, reply obtained, and an enquiry officer is appointed \026

if at that point of time, the enquiry is dropped and a sinple notice of

term nation is passed, the sane will not be punitive because the enquiry

of ficer has not recorded evidence nor given any findings on the charges.
That is why is held in Sukh Raj Bahadur caseand in Benjamn case. In the
|atter case, the departnmental enquiry was stopped because the enpl oyer

was not sure of establishing the guilt of the enployee. |In all these cases,

the all egations agai nst the enpl oyee nerely raised a cloud on his conduct
and as pointed by Krishna lyer, J. in Gujarat Steel Tubes case the enpl oyer
was entitled to say that he would not continue an enpl oyee agai nst whom

all egations were made in truth of which the enployer was not interest to
ascertain. In fact, the enployer by opting to pass /a sinple order of
termnation as permitted by the terns of appointnment or as permtted by the
rul es was conferring a benefit on the enpl oyee by passing a sinple order of
termination so that the enpl oyee woul d not suffer from any stigma which
woul d attach to the rest of his career if a dismissal or other punitive order
was passed. The above are all exanples where the allegations whose truth
has not been found, and were nerely the notive."

(vii) In the matter of Jagdish Mttar vs. - Union of India reported in 1964 (1) LLJ 418,
this Court has placed reliance on the judgnent of Constitution Bench in the case
reported in 1967 (1) LLJ 718, Benjanmin (A G) vs. Union of India [Constitution Bench]
and the judgnent of Chanmpakl al mentioned above.

It is settled | aw that where an Act creates an obligation and enforces the

performance in a specified manner, the performance cannot be enforced in any other
manner .

It is seen frompara 11 of the witten statenent that the managenent has

subsequently raised the jurisdiction of the Cvil Court in deciding an industrial dispute.
Learned District Munsiff has also framed an issue in regard to the jurisdiction of the
Cvil Court to hear the suit. The same issue was raised before the other foruns.

However, |lower Courts and the High Court has mserably failed to advert to this issue

and failed to render a satisfactory finding. As already noticed, the services of the
respondent were termnated sinmpliciter and does not contain any stigma and, therefore,
there was no requirenment under the law to hold any enquiry before term nating the
services. The Courts bel ow have al so commtted serious error in granting back wages

along with reinstatenent. Even otherw se, the respondent has not |ed any evidence

before the trial Court except his own ipsi dixit to show that his services were term nated
on the ground of any alleged m sconduct. Therefore, it was not obligatory on the part of
the Corporation to hold an enquiry before ternminating the services. It is also settled that
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the enpl oyees of the Corporation are not civil servants and, therefore, they are not
entitled to protection under Article 311 of the Constitution of India. Their terns of
appoi ntnent is governed by the letter of appointment and, therefore, the managenent

was well within its right to ternminate the services of the respondent-probationer during
the period of probation if his services were not found to be satisfactory during the said
period. The Courts bel ow and the H gh Court have conmtted serious error in

decreeing the suit as prayed for and for directing reinstatement with full back wages.

Learned counsel for the respondent placing strong reliance on the judgnment in

Raj ast han State Road Transport Corporation And Anr. v. Krishna Kant and

O hers reported in [1995] 3 SCR 1118 submitted that since the decree has been

passed by the trial Court on 28.07.1989 and the appeal filed by the Corporation was

di smi ssed on 27.09.1989 which was pending prior to the judgnent reported in 1995

SCR (3) 1118, the respondent \is right in approaching the civil court. This contention
has no force. This Court has very explicitly sumarised the principles flowing fromthe
di scussion in the judgnent in para 35 and applying the above principles this Court has
categorically held that the suits filed by the enployees in those appeals were not

mai ntai nabl e in law. But, however, granted certain reliefs by reducing the back wages
etc. etc. in the peculiar facts and circunstances of the case. Therefore, in our opinion
the above judgment will not be of any assistance or aid to the claimof the respondent.

For the foregoing reasons, we hold that the respondent ought to have
approached the renedi es provided under the Industrial D sputes Act. He has
mserably failed to do so but approached the Cvil Court, which on the facts and
circunst ances of the case has no jurisdiction to entertain and try the suit.
The respondent has not acted bona fide in instituting the suit. It is seen fromthe

order of the Hi gh Court that the respondent had been reinstated in service in the year
1990 and the back wages had also been paid to him - Though in |aw, the respondent is
not entitled to any back wages, having regardto the facts and circunstances of this
case, we are not inclined to order refund of the back wages already paid to the
respondent. But we make it very clear that the respondent shall not be allowed to
continue in service any further. He shall not be entitled to any further enolunents or
service benefits except the amount, which has already been paid to him The

respondent shall be discharged forthwith. No costs. The appeal stands all owed.




