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CASE NO. :
Appeal (civil) 7990 of 2004

PETI TI ONER
I ndustrial Paper (Assam) Ltd. Enps. Union

RESPONDENT:
Managenent Assam | ndustrial Dev. Corpn. Ltd.

DATE OF JUDGVENT: 10/01/2007

BENCH
Dr. ARIJIT PASAYAT & S. H. KAPADI A

JUDGVENT:
JUDGMENT

Dr. ARIJI'T PASAYAT, J.

Appellant calls in questionlegality of the judgnent

rendered by a Division Bench of the Guwahati H gh Court
dismssing the wit petition filed by the appellant. The wit
appeal was directed agai nst the common judgnent and order

dated 7.5.2002 passed by | earned Single Judge wherein the

wit petition filed by the respondent No.2 i.e. Mnagenment of
Assam | ndustri al Developnent Corporation Ltd. (in short the
"AIDC ) was allowed while dismssing the wit petition filed by
the appellant. Both the wit petitions were directed agai nst the
Award of the Presiding Oficer, Labour Court, Assam ' at

Guwahati (hereinafter referred to as the 'Labour Court’). The
appel l ant clainms to be the Union of enployees of Ms

I ndustrial Papers (Assam Ltd. (in short the "I PAL’). Learned
Singl e Judge held that there is a clear cut finding in the Award
to the effect that workmen were not enpl oyees of AIDC, and
therefore, the question of giving thembenefit as was done by
the Labour Court did not arose and consequently that part of

the Award was quashed.

Background facts in a nutshell are as follows:

The appel | ant, being the regi stered Trade Uni on, looking

after the welfare of its nenbers enployed by AIDCin its
Extensi bl e Sack Kraft. Paper Project (for sake, called as

" ESKPP’ ) under |PAL, raised a dispute for non-paynent of
salaries of its nmenbers by AIDC after October 1998 on the

pl ea that the nenbers of the appellant were not the enpl oyees

of AIDC but of the IPAL. Accordingly the appropriate Govt.
vide notification dated 20.2.1999 referred the follow ng issues
to the Labour Court for adjudication. The issues are quoted

bel ow.

"1. Wether the managenent of Assam

I ndustrial Devel opment Corporation is justified
to deny as owner of the Sack Kraft Paper
Project of Ms Industrial Papers (Assam Ltd.
(I'PAL), though they have signed an agreenent
with a contractor as ’'owner’ of the Sack Kraft
Paper Project, Dhing District-Nagaon, Assam

2. \Wether the Assam I ndustria
Devel opnent Corporation AIDC is justified to
deny to take the responsibility of the Industria
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Papers (Assam Ltd. enployees, though the
enpl oyees were appointed by the Al DC
through the adverti senent published in the
News Paper.

3. Wiet her The nmanagement of AIDC is

justified by not absorbing or engaging the

enpl oyees of the IPAL, in their other Pronoted
i ndustries or give themsalary regularly though
they have failed to install or run the proposed
Paper MI1 in Dhing, Nagaon.

4. |f not, then the said affected enpl oyees
are entitled for either regular nmonthly salary
fromthe managenent or absorption in the

other Industrial Units pronpted by the Assam

I ndustrial Devel opment Cor poration,

Guwahati .

5. And the Al CC should not recruit or

appoi nt new enpl oyees to say other their
Pronoted | ndustries until and unless the

enpl oyees of the Industrial paper are engaged
or absorbed by the Managenent.”

The Labour Court issued notice dated 22.5.1999 to the
respective parties to the alleged di sputes. In pursuance of the
notice, both the AIDC and the appellant filed their respective
witten statenents and additional” witten statenents. Al DC
intheir witten statenment, raised prelimnary objection
specifically with the issues under reference, inter-alia,
guestioning the nmaintainability of the reference stating that
the purported dispute referred to by the Notification is not an
i ndustrial dispute within the meaning of Industrial Disputes
Act, 1947 (hereinafter called as the Act’) and the Notification
i ssued by the CGovernment cannot constitute an industria

di spute because AIDC was not a proper or necessary party

and the nenbers of the appellant, being enpl oyees of a

separate conpany i.e. |IPAL, cannot claimto be enpl oyees of

Al DC whi ch was only a Pronoter Conpany.

Apart fromthe prelimnary objection so raised as

nmenti oned above, AIDC gave its reply in respect of all other

i ssues. Regarding issue No.1, it was stated that AIDC, being a
pronoti onal organi zation, had al so pronoted- the I'PAL by
signing various docunents and agreements with I'PAL since it
was in the nascent stage for the project for protection of
ESKPP at Dhing. The role of AIDC was nerely to assist |PAL as
its pronoter for setting up its project. AIDC clainedthat
under no circunstances Al DC could be called as owner of the
proj ect because | PAL was a separate Conpany registered

under the Conpanies Act, 1956 with an independent Board of
Directors having its separate Menmorandum and Articl es' of
Associ ation. In support of its claim AIDC mentioned that the
Govt. of Assamvide Notification dated 23.2.88 re-constituted
the Board of Directors of I PAL Insofar as issue No.2 is
concerned, it was stated that since the ESKPP of |PAL was not
owned by AIDC, the appellants were the enpl oyees of |PAL,

and Al DC bei ng a nodal agency of the State Governnent for

i mpl enent ati on of various projects as pronoter only, cannot
be saddl ed with any responsibility of the enpl oyees of |PAL
and the appellant’s nenbers were not the enpl oyees of Al DC
Besi des | PAL, the AIDC pronoted several other conpanies |ike
Fertichem Ltd., Assam Syntex Ltd. Assam Petrochemnical Ltd
etc. and those are managed by their independent Board of
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Directors. The enpl oyees who were clainmed by the appellant to
be the enpl oyees of AIDC, on being appointed in pursuance of
the advertisenent, were not the worknmen as defined under the
Act. According to them none of 11 categories of posts
advertised, nentioned in the reference itself, were workmen as
defined under the Act arid the persons appoi nted agai nst

those posts had not raised dispute. Such dispute had only

been rai sed by the | PAL Enpl oyees Union, the appellant,

whi ch did not represent the persons appointed as per the
advertisenent. As regards issue No.3, the contention of AlIDC
was that they were already overstaffed for which Voluntary
Retirement Schene had al ready been introduced to reduce

excess nanpower and as such absorption of enployees of |PAL

in AIDC did not arise. Wth regard to issue No.4, AIDC stated
that AIDC as a pronoter-was not liable for paynent of salaries
to the enpl oyees of |'PAL which was a separate and di stinct
Conpany. On issue No.5, the stand of AIDC was that due to

the precarious financial position, the question of fresh
recrui tment did not cone.

The appellant -in the witten statenent alleged that the

ESKPP was owned by Al DC- i nasnuch as ESKPP, bei ng

establ i shed under the licence obtained fromthe Centra
CGovernment under the Industries (Devel oprent and

Regul ation) Act, 1951 (for short, the "IDR Act’), AIDC cannot
claimthat they established the said project as a 'Pronoter’ as
they failed to show that the Industrial Licence obtained by it
was either transferred or revoked at any stage. According to it,
Al DC al so admitted that ESKPP was never amal gamated with

any ot her conmpany under the Conpani es Act and as such, the

Al DC remai ned the 'owner’ for the said project even under the
Act itself and no further docunent or any evidence was
necessary to prove the same fromthe appellant’s side.
Accordingly it was pleaded that issue No.1 should be decided
in favour of the appellant holding that AIDC was not justified
in denying the ownership of the project. Regarding issue No. 2,
it was alleged that since AIDC was owner of the project, it
could not deny its responsibilities to its enpl oyees who were
appointed in the project. Insofar as issue No.3 and 4 are
concerned, it was clainmed that the AILDC, being the owner of
the project, was liable to pay regular salaries to its workmen.
As regards issue No.5, it was submitted that Al 'DC shoul d be
restrained fromrecruiting or appointing new enpl oyees unti

and unl ess the enpl oyee of | PAL were engaged or absorbed by

Al DC.

The Labour Court inits Anmard held as foll ows:

(A There was no material on record to show that AlDC
had transferred Sack Kraft Paper Project Dhing to
the IPAL at any point of time. It was observed that

t hough both parties have approved the appoi nt nent
of candidates at | PAL and Al DC none of them cane
within the categories of those post advertised

(B) The Issue is redundant as nmenbers of the Union do
not come within the categories of posts advertised.

(O It was not incunmbent of AIDC to absorb nmenmbers of
the appellant union to any other AIDC industry.

(D) | PAL could not be run it was incunbent for AIDC to
term nate the services of the menbers of the
appel | ant-Union giving themterm nal benefits

according to relevant industrial and |abour |aws.

(E) Until that was done AIDC was obliged to give the
menbers of the appellant union regular sal aries.
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As noted above, both the appellant and AIDC filed wit
petitions. Wiile the wit petitions filed by the Al DC was

al l owed and one filed by the appellant was dism ssed. Learned
Si ngl e Judge hel d that since worknen were not enpl oyees of

the AIDC, the question of giving thembenefit as done by the
Labour Court did not arise. The question of enployer and

enpl oyees (of AIDC) was not the subject matter of reference.
Wit appeal was filed by appellant before the H gh Court. The
Hi gh Court inter alia held while dismssing the wit appea
that AIDC is not the owner of the Extensible Sack Craft Paper
Project of IPAL. Being a separate and i ndependent conpany,

the nenbers of the appel llant-union are not the enpl oyees of

Al DC whi ch could not be saddled with the responsibility of
these enpl oyees. Therefore, AIDC was not liable for absorption
or engagenent of the enployees of IPAL in any other Al DC
pronoted industry and to give themsalaries regularly after the
cl osure of the project.

I'n support of the appeal |earned counsel for the appellant
submitted that the Labour Court had taken a practical and
pragmatic view. Learned Single Judge and the Division Bench
shoul d not have interfered with the findings recorded.

Learned counsel for the respondent AIDC on the other

hand subnmitted that in view of nmaterials placed on record,
both | earned Single Judge and Division Bench-of the Hi gh

Court was justified in its conclusionand no interference is
called for. There is anple material on record to show that
enpl oyment was for a specific project and onan expiry of that
project the question of any claimto be appointed by | PAL
much | ess by Al DC does not arise. According to AIDC the
project was closed in 1991 whose assertion-is denied by the
appel | ant .

There is no claimthat the nenmbers of appellant union

were enpl oyees of AIDC. In the reference | PAL was not a party.
It is evident fromnaterials on record that | PAL was pronoted
by AIDC and was incorporated in 1974. It was not ‘even
subsi di ary of Al DC

Learned Single Judge and the Division Bench have
categorically found that | PAL was a separate, independent
conpany and the nenbers of the appellant union are not

enpl oyees of AIDC. That being so the concl usions of |earned
Si ngl e Judge and the Division Bench that Al DC cannot be
saddled with the responsibility of those enployees is
irreversible.

The Menorandum and Article of Association of both
AIDC and | PAL as well as the Certificate of Incorporation of

| PAL has been referred to by the Division Bench in the

i mpugned judgnent. It has, with reference to those cone to
hol d that they have separate independent existence having

i ndependent Board of Directors. The Notification dated
22.2.1988 by which Board of Directors of |IAPL has al so been
referred to for the purpose of coming to the conclusion that
both the compani es have i ndependent exi stence. Al DC was a
nodal agency of the Governnent of Assam and was acting only

as a pronotional organization for pronoting IPAL at the initia
stages. As is rightly pointed out by the Al DC cannot be
branded as a owner of the establishnment. The expression
"Omer" has been defined in Section 3(f) of the Act. It reads as
fol | ows:
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"(f) "owner", in relation to an industria
undert aki ng, neans the person, who, or the
authority which, has the ultinmate control over
the affairs of the undertaking, and, where the
said affairs are entrusted to a nanager
managi ng director or managi ng agent shall be
deened to be the owner of the undertaking"

In Black’s Law Dictionary 6th Edition, the expression
"pronoter"” has been described as foll ows:

"One who pronotes, urges on, encourage,

in cites, advances etc. one pronoting a plan by
which it is hoped to insure the success of a
busi ness, entertai nment etc. venture. The
person who, for thenselves or others, take a
prelimnary steps to the finding or organization
of a corporation or other venture. These person
who first associ ate thensel ves together for the
pur pose of organizing the conpany, issuing its
prospectus, procuring subscriptions to the
stock, securing a charter etc. From an

ordinary reading of the meaning of 'pronoter’

it can be well deduced that ’prompter’ can not
be treated as owner."

In the witten statenent before the Labour Court, AIDC
has taken specific stand in the follow ng manner:

"That when the enpl oyees were paid

regul ar salary by I PAL Project fromits own
fund/account at that time no such demand

was rai sed by the enpl oyees of | PAL. ~When
they found that the Project is virtually closed
and they are not getting salary fromtheir own
Project, they demanded that they belong to

Al DC for the sake of getting salary from Al DC
wi t hout doing any job for AIDC. '|In such
situation the enpl oyees of | PAL cannot be
treated as enpl oyees of AIDC. These enployees
wer e appoi nted/recruited agai nst the Project
agai nst the Project as per the job specification
and as per requirenment and sanctioned

strength of | PAL while seeking requisition
from Enpl oynent Exchange the requisition

was signed by Ceneral manager, Sack Kraft
Paper Project as the enployer. Al the

enpl oyees have been appoi nted on behal f of

the I PAL Project. They are enployees of |PAL
governed by all rules and regul ati ons of

I ndustrial Papers Assam Ltd. Under these

ci rcunst ances stated above the managenent

of AIDC cannot take any responsibility for the
enpl oyees of |PAL."

Above being the position, the judgment of the Division

Bench affirmi ng that of |earned Single Judge cannot be faulted
and the appeal stands dism ssed. Subject to what is stated
above, dism ssal of the appeal shall not stand in the way of the
concer ned enpl oyees or recogni zed Uni ons naking claimfor
arrears of salaries or clains to be due from | PAL.

It has been submitted by | earned counsel for the
appel l ant that the comm ttee has been appointed by the High
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Court in the matter of arrears of salary and on the question of
absorption of various sick public sector undertakings. It
needs no enphasis that those are the aspects about which we
have not expressed any opinion

The appeal is disnmissed but without any orders as to
costs.




