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Leave granted.

This judgnent is in continuation of two earlier
judgnents of this Court rendered-in this very case, which is
a public interest case concerning the hawkers, squatters,
etc, in the public streets in the New Delhi Minicipa
Conmittee area. The first of the judgments WAS rendered by a
Connot ati on Bench on 30.8.1989 in Sodan Singh Vs. ND.MC. :
1989 (4) SCC 155 and the second was rendered on 13.3.1992 by
a three Judge Bench in Sodan SinghVs. N.D.MC 1992 (2) SCC
458. In sub - para 6 of para 10 of the latter judgnment, al
cases then pending except one (the case now before us) were
treated as disposed of an clainants were permitted to seek
further directions in future as and when the Thareja

Conmittee Report (to which we shall presently refer) was
given. The said report WAS given in May 1996 and thereafter
about 130 I. As were filed in this S. L.P. pursuant-to the

perm ssion granted as stated above. W heard there | As.” W
have al so heard the objections of the ND.MC to the
Thareja Commttee Report. Counsel rmade various subm ssions
on 6th, 7th & 8th January. Several |As were rejected at the
time of the said hearing. In some |IAs were the claimnts
were found ‘eligible bu the Thareja Conmttee, orders were
passed adopting the recomendations of the Commttee as
orders of the Court subject to "general directions" to be
given in the case now before wus. Sonme [|As of ‘eiligible’
claimants were adj ourned and are being di sposed of
separatel y.

We shall make a berried reference to the events which
have taken place hitherto and then deal with the issues
argued before us.

The first Sodan Singh case- 1989 (4) SCC 155:

This decisions was by a Constitution Bench of this
Court and was rendered on 30.8.1989. It was held that the
right to carry on trade or business was not covered by
Article 21 of the Connotation of |India but was covered by
Article 19 (1)(g) and could be reasonably restricted by | aw
made under Article 19(6). It was held that hawking on road -
sides fell wthin the expression ‘occupation, trade or
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business’ in Article 19(1)(g). It was also held that al
puce streets and roads vest in the State but the State hol ds
themas trustee on behalf of the public and the nenbers of
the public are beneficiaries entitled to use them as a
matter of right. The Minicipality has full authority to
permt ‘hawkers and squatters’ on the side walks wherever
the Municipality considers it practicable and convenient,
under the provisions of the Punjab Municipal Act, 1911 (or
Del hi Muni ci pal Corporation Act, 1957). But there cannot be
a fundanental right vested in a citizen to occupy any
particul ar place on the pavenmrent where he can squat and
engage in trading business. Nor can the hawkers assert a
fundanental right to occupy any place permanently on a
paverent. If the circunstances are appropriate and snall
trader can do sonme _business for personal guanine the
pavermrent to the advantage of the general public and w thout
di sconfort or annoyance to others, there can be no
obj ection. Hawkers cannot be permtted to squat on every
road. Whether it is |located close to a hospital or whether
there is " need for security neasures in a particular area,
etc. and simlar eleventh  factors has to be taken into
account for permtting business on a particular road.
Li cence has to be given for trading but this does not mean
that licence is to be given on a daily basis. Regard nust be
had al so to the provisions of the Del hi Police Act, 1978 and
Del hi Control of Vehicular and other Traffic on Roads &
Streets Regul ation, 1980. This Court, on a consideration of
all the above factors, directed the” New Delhi Minicipa
Committee to frame a schenme in regard to the areas or places
where hawking / squatting is to be permtted and as to the
nunber of squatters that could be allowed. The authorities
woul d be fully justified in refusing any facility to hawkers
who sell costly luxury articles. The'right is basically for
poor hawkers and not to sellers of luxury itens or smuggl ed
goods. Broadly, these are the directions given in the first
Sodan Sing’s case.

The NDMC Schene: (10.11.1989)

Pursuant to the directions above stated, the ND. MC.
came forward with a detailed scheme on 10.11.1989. Under the
said schene, the NND.MC. area was divided into 5 Zones and
the places where these squatters or hawkers could be
permtted to trade in each zone were identified. It was also
stated that squatting will not be permitted in certain areas
because of certain unique characteristics of the area or
because of the place being security-sensitive. However,
exi sting permission of Tehbazari or Kiosks in some of these
areas were not to be disturbed. Squatting would not be
permtted on the footpaths or on road so far as mmjor roads
are concerned. No perm ssions, in verandah of markets which
have been declared as public streets, were to be granted.

Annexure A of the schene gives details of “places in
each zone where squatting/hawki ng could be permtted and the
total nunber, of the stalls, kiosks, pan tharas, Mcho
tharas, cycle repair tharas, telephone booths, tax booths,
vegetabl e tharas, tehbazari or tolerations which could be
given in each zone and also those which could be given on
conpassi onate grounds. Annexure B of the schene gives the
total of stalls, kiosk, etc. already built as 108 degree and
states that the nunber of existing perm ssions for Tehbazari
is 228 and tolerations 106. Still, there are 1500 squatters
in NDMC area to be provide for a eligibility of
claimants was to be considered as per criteria stated in
para 6 of the Schene.

Under para 6 of the scheme squatters were divide into 3
categories, (i) those before 1977. (ii) those between 1978
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to 1980 and (iii) those between 1981 and 1987. The first
category who are the senior nobst, would get kiosks/stalls
subject to availability. Further, "till they are allotted
ki osks/stalls, they wll be given perm ssion for tehbazari
on usual charges". The second category of eligible squatters
of 1978-1980 will be given tehbazari permissionin their
respective area subject to availability f stalls, unless
there are kiosks/stalls available as per their seniority.
The third category of eligible squatters of 1981 to 1987
woul d al so be considered for allotment of tehbazari, in case
sui tabl e vacant spaces in respective zones are available for
such allotment. A further procedure for reservation was
spel l ed out as follows:

(a) general category (60% ; (b) SC ST category (12 1/2%;
(c) physically handicapped. (10%; (d) Ex-serviceman (2
1/2%; (e) war-widows (2% ; (f) freedomfighters (3% ; (9Q)
extreme hardshi p and humani tari-an grounds (109 .

Paras 7 and 8 of the Schene mention the conditions for
al | ot ment ‘of tehbazari. Only non-licensable trades excl uding
sophi sticated |uxury itens, inported or smuggled goods) are
to be permitted i.e. Pan, Biri, Cgarette, etc. No cooking
or sale of food items exposed to dust which could cause
health hazard, - was to be allotted. Para 9 of the Scheme
dealt with the issue of hawking |licences. This question of
eligibility was to be examned by a Committee to be
appoi nt ed.

The Lok Adalat (Dated 19.11.1989) and reconmendation as to
‘finality’.

After the Schenme was franed as above, a Lok Adal at,
presided by a learned Judge of ~ this Court and.a retired
Judge of the Allahabad H gh Court was held and the | earned
Judges observed that the job allotnent “to individua
claimants should be given to a Committee consisting of 2
menbers fromthe ND.MC. and a Judicial Oficer of the rank
of a District Judge. It was further directed that

"the decision by the Committee

shal | be binding and final".

In other words, the decisions of the said “allotnment
Commttee was to be final

Supreme Court Orders dated 21.12.1989. 1.2.1990.
9.2.1990

We shall next briefly to refer to certain orders of
this Court. It was directed on 21.12.1989 that the Di'strict
Judge, Del hi should nomnate a judicial officer with the
previ ous concurrence of the H gh Court to carry out the
suggesti on made by the Lok Adalat. It was again directed on
1.2.1990 that initially 100 cases should be examne. By
another order dated 9.2.1990 it was directed that the
Judicial Oficer nom nated. could even nmake surprise
i nspections etc. and work on a whole tine basis.

The Judicial O ficer nom nated was M. Thareja. He gave
an interim repot. On 29.1.1991 this Court noticed that 5000
applications were pending before the Oficer. This Court
directed that the Comrmittee wll consist only of M.
Thareja. In a latter order dated 28.10.1991. this Court
stated that the timngs 4.00 Pmto 9.00 PM suggested by the
N.D.MC. for the hawkers were not acceptable and that 12.00
Noon to 7.00 PM coul d be nore appropriate.

The second Sodan Singh Case: [1992 (2) SCC 458]
(13. 3.196)

The second judgnent is dated 13.3.1992. This court,
initially rejected the conplaint that the Thareja Committee
was applying very strict standards of proof for eligibility
and that this was affecting interests of bonafide claimants.
But in order to protect genuine claimnts, this Court gave a
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set of nine directions. W do not propose to refer to all of
them except two. Under direction 8, the Thareja Conmittee
was to draw up a list of squatters/hawkers identified by it.
Under direction 9. the Conmittee was to draw up a seniority
list of squatters/hawkers and the Committee was to al ready
identified". Al pending cases were to be treated a di sposed
of , except one case. No Court was to entertain any fresh
case.

Public notice & cut off dated (22.5.1992):

As directed in para 12 of the second Sodan Singh’'s
case, public notice was give inviting clainms before the
Thareja Commttee and cut off date nanely 22.5.1992 was
fixed. Pursuant thereto, several clainms were received. In
all, there were 5627 clains before the Comm ttee, including
126 review petitions.

The Thareja Conmmittee Report (May, 1996):

The Conmittee examned 5627 <claims in a very detailed
fashion during a period of 5 1/2 years and passed detail ed
orders'in / every case, examning the evidence produced by
both sides.~ W have gone through the Report and have al so
read a large nunber of individual ~orders passed by the
Conmittee. It was against those orders that the 130 |. As
were filed in this Court questioning the adverse orders
passed agai nst sone of the clainmants.

We nust place on‘record our deep sense of appreciation
for the trenmendous work dome by M. Thareja and the trouble
he had taken in conpleting these cases. He had al so visited
the places where the hawking was being done or was claimed
as being done, - on various occasions with or without notice
to verify facts. He has also applied a judicial and
humani tari an approach to the problens of the hawkers. At the
sanetine, he has also took care to apply principles which
elimnated any possible nmanipulations by the enployees of
t he N.D. M C. or exploitation by~ them of t hese
squatters/hawkers regarding which there were conplaints
bef ore him

The Thareja Conmittee took up the question of
identification of sites. Fourteen sub areas in the 5 zones
were identified., Qhers areas which were not accepted by
N.D.MC., were subjected to detailed serenity to find out if
the objections raised by the NDMC were tenable. The Thareja
Commttee, in Chapter Il, has dealt wth the individua
sites in each zone (page 56 to 310) and took up the
objections to the NDMC in respect of each site, and rejected
almost all the objections of the ND.MC., particularly in
regard to lucrative areas. The Conmittee has given el aborate
and very tenable and rational reasons. This part of the
Report is frompage 56 to page 310, nearly 250 pages. we
shall deal wth these areas |ower down. The Committee has
al so gone into clainms of individual claimnts and found only
760 as eligible persons to be accommodated. This figure is
in addition to the cases of ‘hardship’. The Committee al so
conpiled a separate volune (volume 2) of the Report in
respect of the nanes of eligible applicants, their trade,
and their seniority and details of the area occupied (6" x 4’
or 4 x 3 or stall - kiosk) along with the photograph of the
particular claimant. The Committee here referred to the 760
claimants and al so the other cases com ng under the category
of hardship. This volune 2 runs to nore than 200 pages. As
to eligibility of squatting at various places, the Conmttee
consi dered several claimants eligible and nmde tentative
al lotnments, subject to final allotnent later on. The
Conmittee said (page 38 of its Report):

"Since the N.D.MC is contesting

the sites identified, it is yet not
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finally settled which sites are

avai |l abl e for pur poses of

allocation to the squatters. The

sites identified have been dealt

with in Chapter Il1....Thus even the

list of squatters is not final as

yet. In this views of the matter,

no site has ben allocated to an

i ndi vi dual squatter. The schenme of

all ocation of sites, however, bas

been described in brief in Chapter

[1l. The sites can be actually

al l ocated only after the identified

sites are approved by the Hon' ble

Supreme Court, the Schene for

allocation is approved and al so the

list of identified squatters is

finalised".

Thus ' the occupation of these places by eligible
squatters as decided by the Thareja Conmittee is only
tentative and subject to regular allotnment after a decisions
arrived at as to whether the places in regard to which the
NDMC cl ai med excl usion (see bel ow) woul d be accepted by the
Thareja Conmttee and - by this Court. The tentative
allocation by the /' Thareja Commttee is also subject to
further final allotnment on the basis of priorities between
the three groups of squatters i.e. ~those before 1977 to
1987. Final allotrent depended also on ‘Seniority and
reservation ratio of the squatters in each of. the three
gr oups.

An inportant aspect of timngs as to  "squatting.
hawkers " was considered by the Conmittee (pages 44-45) to
say that neither the hawkers nor the N.D.MC officials were
acting in accordance with the timngs referred to by this
Court in one of its orders dated 28.10.1991. It was pointed
out by the Commttee that those who were settling wth
N.D.MC. officials were being allowed all 24 hours while
others not so inclined were being harassed and di scri m nat ed
against. This resulted din a flood of |As being filed before
the Conmittee in regale to timngs alone.~ The Thareja
Conmittee therefore reconmmended time schedule as "sun-rise
to sun-set" - as has been granted to tehbazari". W accept
this recommendation to the above said extent. One of the
eligibility criteria followed by Thready Committee;

In respect of the period
(1) prior to 1977
(2) 1978-80
(3) 1981-87
The Thareja Conmittee was prepared to condone absence of
proof of squatting/hawking only for one vyear. Further the
squatting/ hawking after 187 putto date of inspection by the
Conmittee has been also gone into. In other Wrds those who
were squatting in the periods (wthal one year gap) were to
be squatting even after 1988. For the period after 1988 also
only one year gap has ben condoned. This principle was
followed wuniformy. Sone clai mants whose clains were
rejected on this basis have filed | As. W have rejected them
as we have agreed with the principles adopted by the Thareja
Conmittee.

Submi ssions of ND.MC. in this Court in regard to rejection
of NDMC' s objections to sone sites:

In regard to the sone inportant and if fact lucrative
areas to which the N.D.MC had objection before the
Conmittee and which objections were rejected by the Thareja
Conmittee, the N.D.MC has filed before us its witten
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submi ssions on 19.7.1997. The said objections (at pp 77 to
84 in the paper book of A 3/91) also list out 76 sites for
which the N.D.MC has no objection. Wile nmaking these
witten subnmissions, the NDMC has also given nunmber of
ki osks and/or tehbazari which could be accommopdated in
various places for which there was no objection. Tota
nunber of the available places is also given.

In addition 7 sites are proposed by the NND.MC. nostly
for kiosks or for covered Thara and, one place for 6
tehbazari .

The Thareja Committee while rejecting the objection of
the NDMC in respect of these areas and including themin the
list of acceptable places, has also given the figures of how
many ki osks, squatter or' tehbazari can be accommbdate in
t hese areas.

hj ections were raised before us by the NDMC in regard
to (i) 26 inportant places in the various zones, (ii) place
in Sarojini  Nagar and (ii) six other places in sonme zones -
in all 33. Learned senior counsel for the NDMC Sri RK
Maheshwari made his submi ssions in regard to each of these
items and referred to the reasons —give by M. Thareja and
contended that these sites were wongly included by the
Conmittee and have to be  excluded and further that the
reasons given by the Thareja Conmittee are not sound.

The objections of the N.D.MC in respect of these
sites fall into the various categories : (i) Pedestrians
hi ndrances and major road, (ii) falls wunder devel opnent
scheme (iii) adds' to congestion (iv) disturbs unique
character of Connaught Place (v) traffic congestion (vi)
security problem and nmajor road (vii) over crowded (vii)
over congested (ix) no further scope. Part 9 of the report
of the Thareja Committee frompp 56 to 310 dealing wth
these aspects has been read before us by the | earned counse
for NDMC for 2 days on 6th and 7th January. taking up item
by item The reasons given by the Thareja Committee were
chal | enged.

We have heard these subnissions and have al'so gone
through the el aborate reasons given by the Thareja Conmittee
inregard to each of these 33 places. W do not propose to
record our reasons nor to deal with each itemindependently.
We are indeed not sitting in appeal. Further, we are keeping
in mnd the recommendation as to ‘finality  made in the Lok
Adal at on 19.11.1989. Further the plea of the NDMC that
certain areas fall under ‘devel opnent schene’ was a pl ea not
rai sed before the Thareja Committee and has been raised for
the first tine before us. W find that the Redevel opnent
Schene prepared by the DDA is of March 1993 and the NDMC had
full know edge thereof |ong before May 1996 when the Thareja
Conmittee Report was submitted to this court. Hence 'this
ground is liable to be rejected. W are satisfied that M.
Thareja has based his conclusions on valid materiial and on
the existing factual position at the grass-root |evee. He
has also relied upon factual information gathered from
personal visits made by himto these places and kept in mnd
the manner in which, the ND.MC had itself already granted
certain kiosks, squatting or tehbazari rights in these very
areas earlier. |In our view no exception can be taken to the
reasoni ng and concl usi ons of the Thready Committee in regard
to these itens and to its wultimte reconrendations to the
suitability (or otherwi se) of these areas. W do not find
any grounds to nodify or set aside the reconmendations in
regard to these sites. In the result, we accept the
recomendation, reject the objection of the NDMC and
therefore these 33 sites would get added to the 76 and 7
sites already mentioned - resulting in 116 sites. (In this




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 15

connection, our order in IA No. 114/97 may al so be seen).

As already stated, the Thareja Conmittee al so decided
the relative seniority of each claimant and wherever
i ndi vidual claimnts have questioned the adverse orders
passed by the Committee, we have passed separate orders in
the 1As. Subject to the orders passed in the I1As, the
recomendati ons of the Committee as to seniority are
accepted by us.

The Conmittee has recommended the procedure that could
be followed while making final allotments. It reads as
foll ows (p.309):

"....the squatters who have been

identified have been shows as per

the seniority in_ the list of

squatters squatting in. respective

areas. The allocation of sites,

accordingly is to be made as per

the seniority of the squatters

identified in the area. To do this,

it i's “proposed that the squatters

of the particular area be invited

to give their preference for sites

available in that area, Wit h

respect to the trade as approved in

consultation withthe NDMC. Were a

site is preferred by an individual

squatter only, t he same be

al | ocat ed to hi m Wher e a

particul ar site ‘has been preferred

by nore than one squatter, then the

sanme be allocated by seniority or

by the systemof draw of lots for

the first five senior squatters for

one site. A squatter shall be

eligible to give his preference for

only three sites so that a large

nunber of applications for one

single site is avoided. Such an

approach, it 1is felt shall " not
result in objection fromany of the
squatters and will be in fair
play."

In other words, apart fromseniority, each eligible
squatter should be allowed three sites as options in-the
zone.

We accept the above procedure recomended by the
Thareja Commttee and the recomendation for giving three
options in the zone subject only to one nodification that
the allocation wll be accordingly to seniority as decided
by the Conmittee and not by draw of lots as alternatively
suggested by the Committee.

The concluding para of the Conmittee report reiterates
that the allotnments nmade by the Conmittee are only tentative
and that final allotment has to be nade after this Court
passes orders on the Committees Report. This part of the
recomendation (which is simlar to recomendations at page
38 of its report) reads as follows (p.310):

"At present. it is not possible to

allocate a site to an individua

squatting in the area of NDMC as

the NDMC is contesting the

identified sites and it is not yet

finally decided by the Honorable

Supreme Court as to which sites are

avail abl e f or pur poses of
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al l ocation to t he
squat t er s/ hawkers. Vari ous
petitions for directions against
t he cl ai s rejected by the
squatters are still pendi ng

consi deration before the Suprene

Court. The |lists of the squatters

al so cannot be said to be final as

yet. it is only after the petitions

for directions are decided that the

list of squatters can be said to be

final and the identified sites are

approved by the Suprene Court. that

the task of allocation of sites can

be done. Accordingly, the report is

submitted wth respect. to t he

allocation of = sites as was desired

by the Honorable Suprene Court in

its Order dated 23.9.1994. "

Ther'efore, the allocation of palaces, if any, done by
the Thareja Committee in individual cases, is only tentative
i nasmuch as new pl aces ~have been added, seniority is now
fixed and three options are to be now given by each person
and question of reservation is also to be considered. Now
that the I As regarding clains of squatters whose clains have
been rejected by the Conmittee have al so been di sposed of by
us and the seniority list stands accepted, and the
objections of the NDMC for excluding certain areas stand
rejected, while some areas ares suggested by the NDMC have
got added, the stage is therefore set for final allocation
of the sites to the various claimants. Wile nmaking
allotments for squatters\tehbazari the proportion as to
reservation notioned in the scheme will -also have ' to be
followed. W are, therefore, proposing that after a public
notice to be issued by the —~authority whom we propose to

nomnate, clainms wll be filed in  Part I by the eligible
claimants (Part Il will deal with arrears of Tehbazari
char ges).

Arrears if tehbazari charges:

The Thareja Conmittee has reconmended that al
squatters who have been given seniority and eligibility for
allotment should pay arrears of dues towards tehbazari
within 2 weeks and that in case of failure to pay, the
claimant would not be entitled to benefit under the Schere.
The said Conmittee also suggested that all approved
claimants - though they were squatting prior to 1.1.1990 and
were all owed to continue wunder orders passed by the
Conmittee, - should pay the arrears of tehbazari charges
only from1.1.1990 and that the arrears proof to 1.1.1990 be
wai ved by the NDMC.

So far as waiver of the arrears of tehbazari charges
prior to 1.1.1990 by the NDMC is concerned, we heard
argunents and considered the facts and circunstances of the
case and we accept this reconmendation

So far as arrears after 1.1.1990 are concerned, it has
been stated before us that the tehbazari charges for a space
of 6 x 4 are Rs. 240/- p.m and that for a space of 4" x
3’ are Rs. 120/- p.m There was consi derabl e argunent before
us as to whether in order to avoid dispute as to what is the
actual amount in arrears after 1.1.1990. we should fix a
[ unp sum anpunt applicable to all claimnts or whether we
shoul d order an enquiry into individual cases where there is
dispute as to the period of occupation. Having considered
this aspect carefully we are not inclined to fix a lunp sum
W are of the viewthat the authority whom we propose to
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nom nate should examine, in case of dispute, the facts in
each case relating to arrears of tehbazari charges for the
period after 1.1.1990 and decide the extent of arrears in
each case after giving a reasonable opportunity of being
heard, to the claimants found eligible by the Thareja
Conmittee wherever there is a dispute as to the amount of
arrear. W also direct that deduction will be given for any
amounts already paid for the period after 1.1.1990 provided
adequat e proof is produced therefor.

It has been argued for the NDMC that unless the arrears
are paid, the eligible claimants should not be allowed to
conduct their trade at the places tentatively allocated to
themor where they have been lawfully conducting their
trade. W are unable to agree wth this contention
particul arly because we have directed an iniquity into the
arrears after 1.1.1990, wherever the quantumis in dispute.
We are of the view pending a decision on arrears that the
current tentati ve occupation by these persons of any places,
as decided by the Thareja Commttee, need not be disturbed.
The claimants wi Il be permtted to carry on their avocations
at the places tentatively designated by the Thareja
Conmittee, subject of course to final allotnent of places by
the authority to whomwe propose to entrust the job for such
final allotnent.

The authority’ whomwe propose to designate shall, as
per the procedure for public notice indicated below, require
eligible claimants, to file in Part LI of their application

details as to the Tehbazari charges paid after 1.1.1990, so
that the issue of arrears, if any, is not raked up after the
issue of allotnent of site is finalised. Booth issued could
be decided nore or |ess sinmultaneously, so that in case the
arrears finally determ ned are not paid, the final allotnent
of site could be made to another eligible person by the new
Commi ttee.

Construction of Kiosks: time to be fixed etc.:

As pointed by the Thareja Commttee, those claimants
who are senior nost would be allotted kiosks/stalls as
nentioned in the Report. It is however stated by the |earned
counsel for the NDMC that the kiosks to be constructed are
92 in nunber and that construction of these kiosks at the
pl aces identified by the Thareja Committee would take some
time and there is also need for obtaini ng adequat e budgetary
provi sion for these purposes. Question has also arisen as to
whet her at these places where the kiosks are to be
constructed by the NDMC, the places should be kept idle til
such time as the kiosks are constructed.

It has been rightly suggested by Shri Miheshwari for
the NDMC that it 1is not necessary to keep ‘these places
identified for construction of kiosks idle till the kiosks
are actually constructed. In the neantine, those to whom
these ki osks have been allocated by the Thareja Conmittee
tentatively or who have al r eady been aut hori sedly
continuing, will continue to squat at the places where the
ki osks are to come up and conduct their avocation subject to
any final allotnment that nmay be nade by the authority whom
we propose to dom nate

It has been argued for the NDMC that so far as the
construction of these kiosks is concerned, perm ssion nmay be
obtained from Delhi Uban Arts Comm ssion and also fromthe
Archaeol ogi cal Survey of India and the Departnent Capita
Territory, New Delhi. If such a procedure is warranted by
law, surely the NDMC nmay follow the same. But, in the
neanwhile, if tentative allotnment is already nmade by the
Thareja Committee or there are authorised occupants, they
will not be disturbed, pending construction of kiosks.
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Further if there are any ‘unauthorised persons at these
pl aces where kiosks are to be constructed - conducting
tehbazari or squatting, - such persons shall forthwith be
renoved fromthose places by the NDMC

In the event of the Uban Arts Commission or the
Ar chaeol ogy Departnments nentioned above not approving any of
these sites for kiosks identified by the Thareja Comrttee,
the said places shall be available for tehbazari and the
authority whom we propose to nom nate, shall consider the
said places for tehbazari and make such allotnment as he nmay
deem fit, in accordance with the procedure already
i ndi cat ed.

For the purpose of obtaining clearance from the
aforesaid authorities, we grant tine to the NDMC putto
30.6.1998. Copy of our order will be comunicated to the
above departnments i.e. ~Delhi Urban Arts Conmi ssi on
Archaeol ogy Survey - of India, New Delhi and Department of
ARCHAEQLOGY, N.C.'T., New Del hi .

| mredi at e evi ction of unauthorised squatters/hawkers:

A reading of the Thareja Report and connected docunents
does show that is several areas unauthorised squatters or
hawkers have been allowed to conduct their operations. It is
al l eged by the |earned counsel appeari ng f or t he
squatters/hawkers that this is done is collusion with the
NDMC or officers of other departnments 'and this should be
stopped forthwith. In fact, it is vehenently argued that
such unaut hori sed | squatters/hawkers are there in places in
respect of which the NDMC clained exclusion on pleas of

heavy traffic sensitivity etc. It was therefore agreed
before us by the learned counsel for ~the  NDMC, Sri
Maheshwari that these unauthorised squatters/hawkers wll be

renoved by the NDMC forthwith

We are of the view that these persons should be renoved
forthwith and that it is not necessary to wait till the
final allotnment of these sites to the eligible claimnts. W
accordingly direct that the ‘unauthorised squatters/hawkers
trading at the places recomended by the Thareja Conmittee
or suggested by the NDMC - which have now been accepted by
us - should be renoved by the NDMC within one week from
today and the NDMC shall also ensure that, —in future, no
unaut hori sed squatter/hawker conduct his triad at the pl aces
accepted by the Thareja Committee and by this Court. W make
it clear that if the above directions are violated by the
NDMC, it nmay call for serious action from this Court. It
will also be open to the authority whom we propose to
appoint to bring to the notice of this Court any breach by
the NDMC of this direction.

Mode of issuing public notice. fixing cut-off. and
procedure for hearing before the authority:

We have already stated that for the purpose of fina
allotment of the places to the authorised squatters/hawkers
as per their seniority, and to consider the three options of
each person, and for the purpose of deciding the quantum of
arrears of tehbazari charges for the period after 1.1.1990,

we will be nomnating a particular authority. Question-has
arisen s to what procedure he shoul d adopt.

Public notice: inviting applications - Par t I
(al lotment of sites)

Initially he wll issue a public notice that the
eligible claimants nmay submit their applications in respect
of the 116 sites and in Part | of their application they

shall state their claimin regard to the size (whether 6 x
4 or 4 x 8) within the respective Zones - restricting
choice to three places in each Zone - and quoting their
seniority ad decided by the Thareja Conmmittee. (The option
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inall wll be only for 3 places in the zone). The public
notice shall also require the eligible claimants to state in
Part Il details of the arrears of tehbazari charges from
1.1.90 and if there are arrears as on date or not. Public
Notice will be issued in one English and one H ndi Newspaper
having circulation in Delhi 1in this behalf. Such notices

will also be put wup at the various offices of the NDMC. It
will also be stated that claimants can purr forward their
clainse within three weeks (a specific cut off date is to be
given) before which the applications is to reach the
authority whom we propose to nomnate. It shall also be
stated in the public notice in the newspaper that for the
purpose of giving the three options, the claimants can
ascertain. if necessary, the details of the location and
size of these 116 places for which they would give their
options - fromthe Notice Board of the NDMC at specified
pl aces. W are enphasising this aspect to obviate any
grievance that the eligible claimnts did not know details
of the available places in each Zone or the size and to
elimnate any grievance that they did not have a reasonabl e
opportunity of submtting the three options.

Public notice - Part |l of application: (arrears of
Tehbazari)

As already stated, we have also Trequired a statenent
fromthe claimants regarding arrears of tehbazari charges in
Part Il so that the question of arrears can also be
si mul taneously decided and so that in case the anount is
decided and not paid and the claimant | oses his eligibility
but to non-payment, the new Commttee can proceed to
consider if the vacancy so available could be allocated to
sone other eligible candidate, if any, who did not got any
al | ot ment .

Cut off date for filing application and further notice
of hearing to petitioners or counse

After receipt of the clains which are received on or
before the cut-off date indicatedin the public notice the

nom nated authority shall issue notices to the clainants by
regi stered post-A D. fixing particular dates for hearing. It
could also - if it considers it necessary - issue a genera

public notice through the NDMC that —eligible clainmant who
have | odged their clains, could appear before the nom nated
authority on or before a particular date, for orally
submitting their case.

The nom nated authority will decide rival options for
each place and for the that purpose it nmay evolve its own
procedure consistent wth natural justice. On the question
of arrears from 1.1.1990 also separate orders wll be
passed. Hearing wll be given to the claimants who could
either represent their cases personally or through counsel
Reasoned orders will be passed by the nomnated authority

and the decisions shall be final and shall not be questioned
before any authority, tribunal or court or |law or the High
Court of Delhi nor in this Court. In other words, as
recormended in the Lok Adalat on 19.11.1989. the decision of
the authority both on questions of allotnment of place and
arrears due shall be binding on the clainmnts and the NDMC
as wel | .

Ban on further |As:

We also direct that as from today, no IAs wll be
allowed to be filed against the Thareja Comrittee Report or
agai nst individual orders passed by the said Commttee
before it subnmitted its Report in his Court. The IAs, if any
pending, as of date wll be listed for final disposal so
that by the tinme the authority we propose to nom nate, gives
its public notice, all the pending |As are disposed of by
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this Court.

W are giving this direction to put a seal of finality
to the decisions of the authority so that the problens
arising out of this PIL case in respect of the squatters /
hawkers which have been pending in this Court since 1989
could come to an end atleast in 1998.

Change of trade:

(i) ogeneral right to change in trade:

This aspect is sonewhat inportant. The first Sodan
Singh Case upheld the right to trade under Article 19(1)(g)
of the Constitution of India on the payment and si dewal ks
wi t hout however, interfering with the freedom of others
using these places. This right could also be subject to
reasonabl e restrictions, 'if any, nmade by |aw under Article
19(6). As yet no such- special |aw has been brought to our
noti ce except the Delhi Police Act, 1978 and Del hi (Contro
of  Vehi cul ar and other traffic on Roads and Streets
Regul ation) Act, 1980, referred to in the first Sodan Sing’s
Case. O course, certain provi sions of the Punj ab
Muni ci paliity Act, Rules or bye | aws thereunder could al so be
relevant. In —addition, the Schenme issued by the NDMC
pursuant to orders of this Court pernmits non-licensable
trades (excluding luxury and snuggled outlets) Further this
Court had also stated in the first Sodan Singh’s Case that
the grant of hawking/squatting right is not neant for
| uxurious itens or snuggl ed goods.

In A No.83 of 1995. in which we have today passed a
separate order, the clainmant, Bishwanath 'Roy, who was
trading in ‘tea’ wanted to change over to garnents. The NDMC
took the stand that it had a discretion either to grant or
not to grant the change in trade to garments-and it woul d
take up the issue after the Thareja Conmittee gave no
objection. The Thareja Committee did not pass final orders
but dealt wth this question in its report. It pointed out
that absolute discretion for change of trade even in respect
of non-licensable trades cannot be granted to the NDMC and
that, for exanmpled there are sonme |ocations where the
busi ness of hawkers could yield substantial gross i'ncone per
day and therefore abuse of discretion by the NDMC officials
could not be ruled out. Bearing all these factors in mnd
we have allowed IA No.83 of 1995 for_ change of trade to
garnments in that case as such trade was not unlawful and was
not one in ‘luxurious goods’ or ‘snuggled goods’ and we
added the NDMC could, at the npbst, inposer reasonable with
Article 19(1)(g) (and Article 19(2). W have also stated
that in the matter of change of trade, if the NDMC's orders
or the conditions inposed are unreasonable or arbitrary or
contrary to any provisions of law, if would be open to the
aggrieved parties to avail all renedies at law. W reiterate
the same position in this order also.

(ii) Lotteries:

In certain cases the eligible squatters were presently
selling lotteries which have since been barred. As agreed to
before us by some counsel appearing for those selling
lotteries, such claimants wll, apply to the concerned
authority in the NDMC for change of trade. The NDMC shall
if such newtrade is not a prohibited one nor one relating
to inmported or luxury items, grant the request for change in
trade. Such claimants will indicate in Part 1 of their
application as to whether they have (or are proposing to),
applied for change of trade fromlottery to any other non-
prohi bited trade.

Appoi ntment of Shri V.C. Chaturvedi and infrastructure:

W hereby nominate Sri V.C. Chaturvedi, presently
working as Joint Registrar in the H gh Court of Delhi to
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undertake the various duties and functions enunerated as
above (which are again sumarised below) and conplete the
job, as far as possible, within a period of a 6 nonths from
the date of receipt of this order. W request the H gh Court
of Delhi to spare his services, during the remaining period
of his service as Joint Registrar in the Del hi H gh Court,
for the aforesaid purpose. ( W are passing separate orders
in connection with his renmuneration, in this very SLP.) W
direct the NDMC to issue orders directing the Directorate
of Estates and the Director of Enforcement to help and
i mpl enent the decisions or directions or orders of Sri V.C.
Chaturvedi. The NDMC is directed to provide a place for the
office of Sri V.C Chaturvedi, clerical staff, stenographer
and class |1V enployees and all other infrastructure required
by Sri V.C. Chaturvedi for the purpose of facilitating early
di sposal of the matters. If any assistance or clarification
is required by Sri V.C. Chaturvedi, it shall be open to him
to seek appropriate directions fromthis Court by filling
I As in thi's SLP, even though this SLP is disposed of. Nobody
else will be entitled to file any application or proceedi ngs
before any other tribunal, Court of law, H gh Court or this
Court to challenge any orders passed by Sri V.C. Chaturved
on any ground what soever.

Sunmary of procedure to be followed by the Chaturved
Commttee and N.D. M C.

1. Sri Chaturvedi /Committee (sole nenber) shall issue
public notice in an English and a Hi ndi Newspaper (expenses
to be borne by ‘the NDMC) within 15 days from today
permtting the eligible claimants so found eligible by the
Thareja Conmttee to submit their application in Part |I.
containing options in regard to the identified places and
sizes (whether 6° x 4" or 4 x 3') in the particular zone to
whi ch these clains belong. The public notice in he newspaper
will state that the details regarding the available sites
and their locations and size is put up on the Notice Boards
of the NDMC at various place, whose addresses are given.
The notice wll also require the/claimants to state in Part
Il of their applications the details as to paynment of
Tehbazari charges due after 1.1.1990 and if there are or nor
any arrears as on date. The notice will also be put up in
the varies offices of the NDMC within the above said peri od.
The notice in NDMC office will also give a detailed |ist of
the places available for squatting/hawking and stating
whether it is a kiosk/stall or a place for nere vendi ng on
Tehbazari basis as decided by the Thareja Conmittee and
indicating their sizes (6° x 4 or 4 x 3).

2. The eligible claimants will be given 3 weeks time to
filein Part I of their application their three options,
i ndi cating the zone concerned, their seniority as decided by
Thareja Conmittee, stating whether they cone under any
reservations category, the type of trade they have been
trading in or the newtrade for which they have applied to
the NDMC and such other particulars as may be called for or
relevant. In Part Il the eligible claimants shall specify if
they have nade paynents of Tehbazari arrears due for the
period after 1.1.1990 and it there are any arrears as on
dat e.

3. After receipt of the clainms, Committee shall issue
notice to the concerned parties and the NDMC in regard to
each of the places at which squatting/hawking is permtted
as per the Thareja Commttee Report and decide on the basis
of seniority and reservation, size of place and such ot her
relevant material as may be placed before the Conmmttee, as
to who should be allotted at what place. The Comittee shal
fix up dates of hearing by issuing Registered A D. notices
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to the parties concerned. (The expenditure in this behalf
shall be borne by the NDMC.) The Conmittee shall give an
opportunity of being heard and pass reasoned orders and its
deci sions shall be final and shall not be questioned before
any other authority, tribunal, Court, nor the H gh Court nor
in this Court.

4, It shall however be open to Sri Chaturvedi to obtain

if necessary, such direction or clarifications from this
Court by way of filing IAs in this SLP, even though it is
now di sposed of.

5. The claimants wll be permtted to appear before the
Chaturvedi Committee either in person or through their
counsel

6. In case it is decided by the Chaturvedi Conmittee after
the hearing of the case in Part 11 that any eligible
claimant is in arrears of tehbazari dues for any period
after 1.1.1990 then the said Conmittee shall fix a date
bef ore which the arrears have to be paid and informng that
if the amount is not paid by that date, the claimant wll
|l ose his claimfor the kiosk/stall or for the place. |In case
the claimants rights cease as stated above, the Chaturved

Conmittee will consider if the vacancy can be allotted to
any other clainmnt already declared eligible by the Thareja
Conmi ttee.

7. In case any of the placed found eligible for
ki osks/stalls by the Thareja Comrittee are not accepted by
the Uban Arts Commission or the Archaeol ogical Survey of
I ndia and the Departnent of Archaeol ogy of the Govt. of NCT,
the said places neant. for kiosks/stall shall be avail able
for tehbazari and the Chaturvedi Conmittee shall pass
appropriate orders of allotnent on that basis. As and when
the above said authorities informthe NDMC that the places
earmarked for kiosks/stalls are not- acceptable for that
purpose, the NDMC shall inform the Chaturvedi Committee
about the said decision. (W _have already observed that
pendi ng construction of kiosk/stall the clainmant tentatively
allotted the place or other person authorisedly using the
pl ace for vendi ng on Tehbazari; shall continue. W also said
unaut hori sed persons vending at these places be evicted by
the NDMC forthw th.)

For the purpose of obtaining clearance for the said
authority, the NDMC is granted time putto 30.6.1998 and for
construction of the Kiosks/stalls putto 31.10.1998.

8. In regard to eviction of unauthorised squatters  of
ot her persons wusing the placed identified by the Thareja
Committee the NDMC has undertaken to have them  evicted
forthwith and in case this is not done, it will be open to
the Chaturvedi Committee to bring it to the notice of this
Court for appropriate orders, as stated earlier

9. The NDMC in general and the Director of Estates and the

Director of Enforcenment in particular wll “help and
i mpl enent the decisions, directions or orders of Sri V.C
Chaturvedi. The NDMC shal | al so provide t he ot her

infrastructure to Sri Chaturvedi as stated in the main body
of this order and pay his remuneration (in regard to which
we are passing separate orders in this SLP)

10. The decisions of the Chaturvedi Comrittee both on the
guestion of allotnment of the kiosk/stall or the sites for
tehbazari and also as to quantum of arrears of tehbazari
shall be final as indicted in the body of this order and
shall not be questioned either by the claimnts or the NDMC
before any authority. Tribunal, a Court of Law, the High
Court or in this Court. No petition shall be registered in
this behalf by the above bodies. W have only pernitted the
Chaturvedi Committee to file I1As in the appeal seeking any




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 15

direction or clarification and none others. So far so orders
of NDMC in regard to change of trade, it is open to the
affected parties to resort to all appropriate renmedies. W
have so permitted Sri Chaturvedi to nove this court in
certain respects.

The above summary is in addition to directions
contained in the main body of this Judgnent. The GCivi
Appeal stands di spose of.




