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PETI TI ONER
J.K. JAIN & ORS
Vs.
RESPONDENT:

DELH DEVELOPMENT AUTHORI TY & ORS
DATE OF JUDGVENT26/ 09/ 1995

BENCH:
SINGH N.P. (J)
BENCH:

SINGH N.P. (J)
FAI ZAN UDDI N (J)

Cl TATI ON
1996 AIR 318 1995 SCC (6) 571
JT 1995 (7) 409 1995 SCALE (5)625

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
N.P. SINGH J

Leave granted.

The appel l ants have questioned the wvalidity of the
order, passed by the High Court, rejecting the claimof the
appel l ants that there was no ~agreenent bet ween the
appel | ants and t he respondent - Del hi Devel opnment Authority,
(hereinafter referred to as ‘the respondent’) to'refer the
di spute between themto an Arbitrator

The appel | ant No.4-M's Jain Rolling MIls is a
regi stered partnership firm and t he appel l-ant No: 1
(hereinafter referred to as ‘the appellant’) is the Managi ng
Partner. The respondent issued a notice inviting tenders for
supply of steel bars of various dianetres to the extent of
20,000 M. Tonnes. The appellant obtained a tender form from
the said respondent on 16.11.1982. The tender was subnitted
alongwith a covering letter dated 18.11.1982. After
negoti ations, the tender was accepted only for supply of
10. 000 M. Tonnes of steel bars of various dianmetres. A
formal agreenent was executed. Thereafter sone dispute arose
between the parties and it appears that the respondent vide
its letter dated 23.10.1984 rescinded and annulled the
contract for the balance quantity of 3512.285 tonnes. The
Engi neer Menmber of the authority in purported exercise of
the powers wunder clause 14 of the agreenent, appointed an
Arbitrator to make an Award relating to the disputes between
the appellant and the respondent. An Original M scellaneous
Petition was filed before the Del hi Hi gh Court on behal f of
the appellants challenging the appoi ntnent of an Arbitrator
on the ground that appellants were not party to any
Arbitration Agreenent. That petition was dismssed by a
| earned single Judge. On appeal being filed the Division
Bench cane to the conclusion that in view of Cause 14 of
the agreement any dispute between the parties had to be
referred to an Arbitrator to be appointed by the respondent.
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In the agreement which was entered into between the
appel l ants and the respondent it was stated:-

"WHEREAS the Contractor has subnitted

tender for the work "Supplying and

stocking of Cold Twi sted deformed Stee

Bars Conforming to 1S: 1786-1979 of

various dias at any D.D.A Stores in

Del hi/New Del hi" and the same has been

acepted by the Authority on the terns

and condition contained in the tender

fornms and conditions attached herewith

inthe letter of acceptance dated the

27.12. 82.

NOW THI S DEED W TNESS AS UNDER

That the terns and conditions contained

in the tender formand conditions of the

contract attached to this deed, and al so

the letter of -~ accept ane dated the

27.12.82 shal |l be binding between the

parties."

To that very agreenent, the tender  formw th the heading
‘Tender and Contract for supply of materials’ was encl osed.
The tender form has ~an endorsenent "issued to Ms Jain
Rolling MI1s", signed by the Executive Engineer, Housing
Division, on 16.11.1982. Appellant has signed the agreenent
aforesaid and the different pages of the tender form on
behal f of appellant No.4, the firm The Executive Engi neer
has signed on behalf of the respondent. Paragraph 14 of the
said tender formcontains the arbitration clause, saying
that 'except where otherwi se provided in the contract al
guestion and disputes relating to the neaning of the
speci fications, desi gns, dr awi ngs and i nstructions,
her ei nbefore mentioned and as to the quality of workmanship
or materials used on the work or to _any other question
claim right mtter or thing whatsoever, in any way arising
out of or relating to the contract, designs draw ngs
specifiation, estimtes i nstruction orders or t hese
conditions or ot herwi se concerning the works or the
executions on failure to execute the sane whether arising
during the progress of the work or after the conpletion or
abandonnent t her eof shall be referred to the sole
arbitration of the person appointed by the Engi neer Menber,
DDA at the tine of dispute....’

The stand of the appellants is that the said clause
shall not be deened to be a part of the agreenent, inasnuch
as it is only part of the tender formwhich is issued to
every contractor intending to supply materials to the
respondent. It is just general rules for the guidance of the
contractors. It nmay be pointed out that the notice inviting
tenders clearly stated ' Contract docunents consisting of the
detail ed plans, conplete specifications, the schedule of
gquantities of the various classes of work to be done and the
set of conditions of contract to be conplied with the person
whose tenders may be accepted will also be found printed in
the formof tenders, can be seen/purchased at the Divisiona
of fice between the hours of 11 A M and 4 P.M every day,
except on Sundays and Public Holidays’ (enphasis supplied).
Fromthe notice inviting tenders it is apparent, that to
whonsoever the contract was to be allotted, the conditions
inthe printed form of tender had to be complied with. It
appears because of the aforesaid condition nentioned in the
notice inviting tenders, at the tinme of the execution of the
agreenment, the appellant, the Managi ng Partner, on behal f of
the firm signed each page of the said form of tender
i ncluding the |ast page. On behalf of the respondent, it has
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been signed by the Executive Engi neer and the form of tender
has been attached to the agreenment referred to above. In the
agreenment it has been clearly stated that the ternms and
conditions contained in the tender formand the conditions
of the contract attached to the said deed and also the
letter of acceptance dated 27.12.1982 shall be binding
between the parties. The effect of the aforesaid agreenent
shall be that the tender form and conditions of the contract
attached to the said deed to agreenent including the letter
of acceptance dated 27.12.1982 shall be deened to be the
part of the agreenent between the appellants and the
respondent including that in event of dispute in respect of
any claim right or matter or thing whatsoever in any way
arising out of or relating to the contract shall be referred
to the sole arbitration of the person appointed by the
Engi neer Menber of the respondent.

The | earned counsel appearing for the appellants
subm tted that the expression ’'Tender Form mentioned in the
agreenment ‘does not refer to the aforesaid formrelating to
"tender and contract for supply of materials’ in which there
is an arbitration clause,  rather it refers to form No.9
whi ch had been filled up by the appellants saying that they
had submitted their tender~ for supply to the respondent,
materials described therein within tinme specified 'subject
to the conditions /of the contract’. Towards the end of that
form under headi ng ' Specification and Additional Conditions’
details of the steel bars to be supplied and that ISl test
certificate in original to be given along wth each
consi gnnent etc. have been mentioned.

On the direction being given by Court the origina
agreenment alongwith all docunents attached thereto were
produced on behalf of the respondent. The form of tender in
which clause 14 contains condition regarding referring the

disputes to the arbitration, as well as the formNo.9 on
whi ch reliance has been placed on behalf of the appellants
are attached to the agreenent and as such both shall be

deened to be the part of the agreement. These docunents have
been signed on behalf of the appellants and the respondent.
In the agreenent, a clear and specific statenment has been
made that the ternms and conditions contained in the tender
formshall be binding between the parties, which shal
include the condition in clause 14 thereof, to refer any
dispute to an Arbitrator to be appointed by the Engineer
Menber of the respondent.

It is true that there must be an arbitrati on agreenent,
to confer jurisdiction on the Arbitrator to hear and decide
the dispute. Were there is no such agreement there is an
initial want of jurisdiction. That is why it has  been
i npressed by Courts that one of the essential ingredients of
submission to arbitration is that the parties should agree
that the dispute should be determined by an Arbitrator.
Where there is an arbitration clause in a contract, it
ampunts to two contracts into one, one relating to the
execution of the work entrusted in the manner prescribed and
the other howto resolve the dispute in event any such
di spute arises in respect of the said contract. Wenever one
party to the dispute asserts that there is an arbitration
agreement by which the parties had agreed to refer the
di spute to an Arbitrator which is disputed and chal | enged by
the other party to the agreenent, it has to be exam ned and
determ ned. To constitute "an arbitration agreenent” it is
not necessary that there should be a formal agreenent or
that the terns should all be contained in one docunent. Al
that is necessary that fromdocunents it nust appear that
parties had agreed to submit present or future differences
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to arbitration.

Section 2(a) of t he Arbitration Act defi nes
"arbitration agreenent’ to nmean a witten agreenent to
submit present or future differences to arbitration, whether
an arbitrator is named therein or not. But when Section 2(a)
whil e defining "arbitration agreement’ speaks about a
witten agreenent to subnmit present or future differences to
the arbitration, it is not necessary that it should al so be
signed by the parties like any formal agreement relating to
a contract. |In the case of Jugal Kishore Raneshwardas vs.
Ms. Goolbai Hormusji, AIR 1955 SC 812 = 1955 (2) SCR 857
it was said:

"But it is settled law that to

constitute an arbitration agreenment in

witing it is not necessary that it

shoul d be signed by the parties, and

that it is sufficient if the terns, are

reduced to ~witing and the agreenent of

the parties thereto is established.™
It was said in the case of - Banarsi Das vs. Cane
Comm ssi soner,AlR 1963 SC 1417 = 1963 (2) SCR 760:

"It may be pointed out that t he

arbitration clause in'the agreement was

enforceable if ~ agreed to, even w thout

the signature/ of ‘the appellant as it is

a settled law that to constitute an

arbitration agreement in witing it is

not necesary that it should be signed by

the parties and.it is sufficient if the

terns are reduced to witing and the

agreement of the parties thereto is

establ i shed. "

In the case of Union of India vs. A-L.Rallia Ram AIR
1963 SC 1685 = 1964 (3) SCR 164, it was said:

"A  witing i ncor por ating a valid
agreenment to submt differences to
arbitration is therefore requisite: it

is however not a condition of an

effective arbitration agreenent that it

nmust  be i ncorporated in a_ forma

agreement executed by both the parties

thereto, nor is it required to be signed

by the parties. There nmust be an

agreement to submt present or future

di fferences to arbitration, this

agreement must be in witing, and nust

be accepted by the parties."

In Coomercial Arbitration by Mistill & Boyd, second
edition at page 105, it has been stated:

"...the parties need not set out the

terms of their arbitration agreenent in

the contract itself. It is sufficient

for the clause to be incorporated by

reference either to a standard form of

clause or to a set of trade ternms which

thensel ves include provisions requiring

di sputes to be submitted to arbitration

Nor need t he contract itself be

contained in a single document."

As already pointed out above, so far the present case
is concerned, the arbitration clause has not been included
inthe agreenent itself. But it shall be deened to be part
of the agreenment because the agreenent specifically says
that the terns and conditions contained in the tender form
shal |l be binding between the parties which obviously wll
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include clause 14 of the tender form which adnmttedly
requires any dispute between the parties to be referred to
an arbitration. The other special feature of the present
case is that each page of the tender formwhich forms part
of the agreenent has been signed by the appellant, on behal f
of the firmand the Executive Engineer on behalf of the
respondent. A nere denial of the existence of the contract
of arbitration by one party does not denude the arbitrator
of jurisdiction. The Arbitrator gets jurisdiction to decide
the disputes on basis of the agreement to refer such
di sputes and not by its acceptance or denial. The objection
on behalf of the appellants, that there was no condition in
the main agreement to refer the disputes to arbitration can
be accepted only if it is held that the different terns and
conditions nentioned in the tender formare not binding on
the parties, because parties never agreed to those terns and
conditions, while “entering into a contract. But the fact
about which there is  no dispute, is that both the parties
had signed the tender formin token of having accepted the
terns and conditions nentioned therein including about
reference of disputes, if - any, to -an Arbitrator. They had
also agreed in the main agreement,that the ternms and
conditions contained in the tender form shall be binding
between the parties. In this background, it is difficult for
us to conmprehend 'as to how it can 'be held that the
appel l ants had never agreed to refer ~any dispute arising
between the parties to an Arbitrator in terns of O ause 14
of the tender form

In the result, the appeal fails and is dism ssed. There
shall be no order as to costs.




