http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 35

PETI TI ONER
EDW NGSON BAREH

Vs.

RESPONDENT:
STATE OF ASSAM AND OTHERS

DATE OF JUDGVENT:
29/ 11/ 1965

BENCH

GAJENDRAGADKAR, P.B. (QJ)
BENCH

GAJENDRAGADKAR, P.B. (CJ)
WANCHOO, K. N.

H DAYATULLAH, M

RAMASWAM ;. V.
SATYANARAYANARAJU, P.

Cl TATI ON
1966 AlR 1220 1966 SCR (2) 770

ACT:

Constitution of India, 1950, VI Schedule, Para 1(3)-
Scope of Governor’'s power-If Parlianentary | egi sl ation
necessary to nake changes effective.

HEADNOTE:

On  26th January 1950, the United Khasi-Jaintia Hills
District was formed as one of the Tribal Areas of Assam
The area along with other Tribal Areas nmentioned in Parts A
and B of the Tabl e appended to paragraph 20 of the Sixth
Schedul e to the Constitution, are governed by the provisions
prescribed by that Schedule. Under Paragraph 2(4) of the
Schedul e, the adnministration of the United Khasi-Jaintia
Hills District vested in the District Council -inaugurated on
27t h June 1952. The appell ant was el ected as Chi ef Executive
Menber of the District Council in March 1963, and by vari ous
notifications the termof the District Council has been
extended up to 2nd May 1965. On 26th August 1963, the
Governor of Assam appoi nted a Conmi ssion ~under paragraph
14(1) to exam ne and report on the creation of a new autono-
mous district for the people of Jowai sub-division and for
excluding it fromthe United Khasi-Jaintia Hlls District.
The Commission nade its report for such creation and

exclusion on 20th January 1964. The Council of Mnisters
consi der ed t he "report, deci ded to accept t he
recomendat i on, drew up an explanatory nmenorandum as

required by paragraph 14(2) of the Schedule and sent the
entire file to the Governor who noted on it "seen thanks".
The Mnister in charge, then laid the report of the
Conmi ssion and t he expl anatory nenorandum stating that the
CGovernment had decided to accept the recommendation of the
CGovernor on the report, before the Assenbly, and the
Assenbly passed a resol ution approving the action proposed.
On 23rd Novenber 1964, the Governor issued a Notification by
which the new autononous district was created and was
"eluded fromthe United Khasi-Jaintia HIlls District wth
effect from 1st Decenber 1964. The appellant chall enged the
Notification by a petition for the issue of a wit in the
H gh Court., which was disnissed.
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In appeal to this Court, it was contended that : (i)
Paragraph 1(3) of the Schedul e does not confer upon the
CGovernor power to constitute a new autononous district and
that it could be done only by Parliamentary |egislation
under Paragraph 21 of the Schedul e under which powers are
granted to Parliament to amend the Schedul e and even if Dbe
had the Dower, the Governor’'s decision nust be confirnmed by
Parlianmentary legislation; and (ii) the Notification was
i nval i d because the mandatory provisions of paragraph 14 bad
not been conplied with.

HELD (Per Chief Justice, Winchoo, Ramaswam and
Sat yanarayana Raju, JJ.): (i) Wen paragraph 1(3)(c) provides
that the Governor may, by public notification, create a new

autonomous districts; it does not contenplate, that the
Constitution requires sonmething nore to be done by
Parliament, in order to nake the notification effective.
[782 A]

771

Par agraph 1(3) confers on the Governor power to issue a
notification for the purposes of bringing about any of the
results enunerated by cls. (a) to (g) of the paragraph
Clause (c) refers to the power of Governor to create a new
aut onormous district; cl. (e) refers to the power to dininish
the area of any autonompus district, and cl. (g) refers to
the power to define the boundaries of any autononous
district. The proviso to the paragraph inposes a condition
on the exercise of the powers conferred by cls. (c) to (f)
by requiring the Governor before exercising the powers to
appoint a Commi ssion under Paragraph 14(1) to report on
those matters and then to consider its report Paragraph 1(3)
indicates that the Constitution has delegated to the
CGovernor a part of the power conferred on Parlianent. itself
by paragraph 21. |If the Governor has been clothed with the
rel evant power, the exercise of the power must by itself, be
effective to bring about the results intended by cis. (c) to
(i) of paragraph 1(3). The power nust be exercised  subject
to The condition prescribed by the proviso, but once it is
properly exercised it becones effective and there i's no need
for parlianmentary legislation in that behalf. [780 H 781 A-
B, CD;, 782 B, CD

The two Acts, nanely Act 18 of 1954 and Act 42 of 1957,
one for renaming a District and the other for excluding an
itemfromPart A and including it in Part B, do not show any
| egislative practice requiring parlianmentary | egislation
with respect to the matters covered by the Notification.
[782 G 783 DO

It is not necessary that for an effective exercise of
his power by the Governor there should be confirmation by
Parlianmentary | egislation, because, the power of . Parlianent
under paragraph 21 is very wide and includes the power to
take away the CGovernor’s power, and in the very -unlikely
event of the Governor attenpting to challenge the decision
of Parlianent in respect of any of the matters mentioned in
Par agr aph 1(3), Parlianent can take away hi s power
al together by suitable |egislation.[783 F]

The nodification nade by the inpugned Notification does
not affect the contents of paragraph 20(1), because, even
after the Notification the paragraph truly and correctly
provides that the areas specified in Parts A and B of the
table shall be tribal areas within the State. VWhat the
Notification purports to do is to change one iteminto two.
Since the power to bring about the change is expressly
conferred on the Governor by paragraph 1(3)(c) to (g), the
exercise of that power, which leads to a consequentia
change in paragraph 20(2) which just gives a description of
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the areas, does not require Parlianmentary legislation to
nake the change effective. Therefore, it would not be
reasonable to hold that without Parlianentary |egislation
the inmpugned Notification cannot validly effect any change
in item1 of Part A of the table appended to paragraph 20.
[784 CE, H 786 B, C

(ii) The power conferred on the Governor by paragraph
1(3) had been validly and properly exercised by him

One of the conditions prescribed by paragraph 14 is

that the Governor should consider the report submtted by
the Comm ssion and make his recommendations. Even if the
CGovernor was expected to apply his mnd and make a
recormendation., he is not precluded from receiving the
assi stance of the Council of Mnisters before he makes up
his mnd, and on the record it nust be held that the
Commi ssi on reconmended that a new aut ononmous district should
be creat ed and- that~ the Governor agreed with t he
recommendation. [789 F, 790 B

Though the Comm ssi on appoi nted under paragraph 14 used

t he wor'ds "Di-strict Counci | " on consi deri ng its
recomendati ons as a whol e
772

there is no doubt that what it recomrended was the creation
of a new autononous district. [787 F-Q

Per Hidayatullah, J. (dissenting) : No action could be
ef fective without Parlianmentary |egislation under Paragraph
21 to anend the operative portion of ~paragraph 20 which
Par | i ament al one can anmend, Further; the Governor, far from
playing the key role which the policy underlying the
Schedul e envi sages, left the entire matter to the
Gover nment .

(i) Wwen the final step is takento divide a triba
area it amends the Sixth Schedul e. Par agraph 1(3) says
not hing about the anmendnent of ~ paragraph 20, and the
CGovernor has no power under cls: (c), (d) and (e) to 'anend
the paragraph or the Table appended-to it. A power to amend
paragraph 20 and an anendnent of the. paragraph ‘and the
table cannot be inplied, in viewof paragraph 21,  under
which powers are granted to Parlianment to -amend the
Schedul e. Even if it is not an amendnent for~ purposes of
Art. 368, the anmendnent cannot be such-a sinple affair that
a Notification of the Governor amends the provisions by

inmplication. |If the Notification alone did that there would
be antinony between the Notification and the Schedule.
Paragraph 20 and the Table will remain unaltered and the
Notification wll render them obsolete. Therefore, to
conplete the chain of steps the power under  paragraph 21
must be exercised to alter the autonomous districts... the
nanes and areas of which are laid down by Parlianent. The

Covernor’'s Notification is one of the neans of achieving the
change but effectiveness can only be given by Parlianment as
it was done on previous occasions when Act 18 of 1954 and
Act 42 of 1957 were passed. There is no material as to what
the practice or procedure was that was foll owed when changes
were nmade in the tribal areas, except that on previous
occasions Parlianentary legislation was undertaken, and
while it is not conclusive, it is a circunstance which also
points in the direction that Parlianmentary |egislation rmnust
cap all other steps if the Schedule is to read true to the
new situation. [803 C F-H, 804 F-H 813 FIH]

(ii) The history of these backward tracts and the
scheme of ’'he Sixth Schedule show that the Governor is
i nt ended to di scharge speci al functions in t he
adnmini stration of the tribal areas in Assamin which a start
in denmocratic institutionis being made. In the present




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 35

case the Governor was very nuch in the background and the
information and formation of opinion was by the State
Governnment. He was only inforned after everything was over.
[810 F; 813 E
The functions of the CGovernor are not nade subject to

the scrutiny of the Governnent of Assam and the Union also
has not been given the power to give directions as to the
admi ni stration of these autononous districts. The Governor
is expected to act independently and not with the advice of
M nisters. Should difference ari se between themthe |egis-
ature would decide. Under paragraph 14(2) there is
provision for the appointment of Comm ssions for various
purposes nentioned in that paragraph and paragraph 16. As
regards the changes in autononpus districts contenplated by
paragraph 1(3)(c) to (f), if the State Governnent agreed
with the Governor there would be no need to explain what
action the GCovernment was going to take; it has only to
i mpl ement . the decision admnistratively and the Governor
would 'notify the ~changer.. The need for an explanatory
menor andum-ari ses if the Governor’s recomendati ons are not
accepted by the State Governnent. Apart fromthis contro
by the Legislature in specified matters, there is nothing to
,show that in addition the District and Regional Councils,
which are autononpus in alnmst every way, are to be
controll ed by the Council of
773
M ni sters through the Governor. The Governor’s note hardly
squared w th the special responsibilities contenplated by
the Schedule. [805 DE; 810 G 811 B, DG 812 A, F]

Even in the Conm ssion’s recomendati onthere was sone
confusion, though it may be conceded that when reference was
nmade to a council, an autononous district was nmeant. [813 D

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No, 968 of
1965.

Appeal fromthe judgnent and order dated February 5,
1965 of the Assam and Nagal and Hi gh Court in Cvil Rule No.
286 of 1964.

M C Setalvad, and D. N  Mikherjee, for the
appel | ant.

C. K Dapthary, Attorney-General, and Naunit Lal, for
the respondents.

The  Judgnent of GAJENDRAGADKAR, CJ., WANCHQOO,
RAMASWAM  AND RAJU, JJ. was delivered by GAJENDRAGADKAR
C.J. HI DAYATULLAH, J. delivered a dissenting Opinion

Gaj endragadkar, C.J. The appell ant, Edw ngson Bareh,
bel ongs to the village of Barato in Jowai area of the United
Khasi-Jaintia Hlls District in Assam He is an- elector

from the said area to the District Council of the said
United Khasi-Jaintia Hlls D strict. In fact, he was
elected as a nmenber to the said District Council  from
Nongj ngi Constituency (No. 23). This constituency fel

within the Jowai area of the said District. Later, the

appel lant was elected as Chief Executive Menber of the
District Council in March, 1963. By virtue of his office,
he draws a nonthly salary and other allowances wunder the
provisions of the United Khasi-Jaintia Hills District
Council Chairman’s, Deputy Chairman’s and Executive Menber’s
Sal aries and All owances Act, 1953. He is entitled to hold
the said office till a new District Council is elected and
t akes over.

On the 26th January, 1950, when the Constitution cane
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into force, the United Khasi-Jaintia Hlls District was
formed as one of the Tribal Areas of Assam and in this area
were nerged the Khasi States with the other areas of the
Khasi-Jaintia Hills. The boundaries of this area are
defined by paragraph 20(2) of the Sixth Schedule to the
Constitution. All the Tribal Areas nmentioned in Part A and
Part B of the Tabl e appended to paragraph 20 of the Sixth
Schedul e are governed by the provisions prescribed by the
Si xt h Schedul e.

Under paragraph 2(4) of +the said Schedule, t he
adm nistration, of the United Khasi-Jaintia Hlls District
vested in the District
774
Counci | which was inaugurated on the 27th June, 1952. Thi s
Council consists of 24 different constituencies out of which
6 are inthe Jaintia Hlls area. The District Council has
been clothed with-adnmi nistrative, |legislative and judicial
powers ~over theterritory of the District by the relevant
provisions of the  Sixth Schedule. By the notification
i ssued on the 1st of June, 1964, No. TAD R/ 8/ 62, the term of
the present District Council was extended up to the 2nd
January,. 1965, or until the newWwy elected District Council
t akes over. By a subsequent notification issued in
Decenmber, 1964, No. TAD R/ 8/62, the period of the said
, Council was further extended from 3rd January, 1965 to the
2nd May, 1965. Under the present adnministration set up, the
Executive Committee of the District~ Council consists of
three nmenbers including the Chief Executive Menber and two
ot her nenbers, and all the executive functions of the said
Council are vested in the Executive Comittee.

Purporting to act on certain representations  received
by him the Governor of Assam appointed a Conm ssion under
paragraph 14(1) of the Sixth Schedule on the 26th August,
1963. Thi s Commi ssion was required "to exam ne and report
inthe mtter of, (1) creation of a new autonomous District
for the people of Jowai Sub-Division of the United Khasi-
Jaintia Hills Autononmous District, and (2) exclusion of the
area from the United Khasi-Jaintia Hlls Aut ononmous
District." The Conmission nade its report on the 20th
January, 1964 and recommended the creation of a new
autonormous District Council for the Jowai Sub-Division  of
the United Khasi-Jaintia Hills Autononmous District by
excluding the areas conprising the area of the said Sub-
Division from the United Khasi-Jaintia Hills Autononous
District."

Thereafter, the Mnister-in-charge of the Tribal Areas
and Wl fare of Backward Cl asses Departnent of the Governnent
of Assam |l aid before the Assam Legi sl ati ve Assenbly during
its autumm session of 1964 the report of the Conm ssion with
an expl anatory nenorandum nade on the 25th Septenber, /1964.
This nenorandum stated that the Government had decided to
accept the recommendation of the Governor on the said re-
port and give effect to it.

After the report was thus placed before the Legislative
Assenbly, the Assenbly passed a resol ution approving of the
action proposed to be taken by the Governnent of Assam on
the report in question. On the 23rd Novenber, 1964, a
notification No. TAD/ R/ 50/64 (hereinafter referred to as
"the Notifica-

775

tion') was issued by the Governor of Assam in accordance
with the nenorandum which had been placed before the
Legi sl ative Assenmbly of Assam By this notification, the
CGovernor of Assamwas pleased "to create a new Autononous
District to be called the Jowai District by excluding the
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Jowai Sub-Division of the United Khasi-Jaintia Hlls
District wth effect from 1st Decenber, 1964; and that the
boundaries of the Jowai District shall be the boundaries of
the Jowai Sub-Division of the United Khasi-Jaintia Hills
District."

The appel | ant chal | enged the constitutional validity of
this notification by filing a wit petition before the Hgh
Court of Assam and Nagal and on the 30th Novenber, 1964. In
hi s Wit petition, the appellant alleged t hat t he
notification was invalid and ultra vires the powers of the
CGover nor . Alternatively, it was urged that in exercising
his powers, the GCovernor has contravened the mandatory
requirenents prescribed by paragraph 14 of the Si xth
Schedul e to the Constitution. The appellant’s case was that
even if it was assuned that the Governor had the power to
i ssue the inpugned notification, inasnuch as the nmandatory
provi sions of paragraph 14 had not been conplied with, the
notification was invalid. To this petition, the appellant
i npl eaded’ five respondents; the first anongst themwas the
State of ‘Assam the others were : the Mnister-in-charge of
Tri bal Areas and Wl fare of Backward C asses Departnent; the
Secretary to the Government of Assam T.A, OB. & WB.C
Department; the Chief Secretary to the Government of Assam
and the Deputy Secretary to the Governnent of Assam Triba
Areas & Backward Classes Departnent, respectively.

The respondents di sputed the validity of t he
contentions raised by the appellant in-his wit petition.
They wurged that the notification had been issued by the
CGovernor in exercise of the powers conferred on him by
paragraph 1(3) of the Sixth Schedule and  that all the
rel evant requirements of paragraph 14 had been conplied with
The respondents did not accept the -correctness of the
appel lant’s argunent that in issuing the notification, the
Governor had acted outside his authority:

Since the point raised by the petition was of
consi derabl e i nportance, and related to the construction of
the relevant provisions contained(in the Sixth Schedul e, the
wit petition was placed for hearing before a special /Bench
of the Assam H gh Court consisting of three | earned Judges.
After the wit petition was argued, the H gh Court, by a
majority decision, has rejected the contentions raised by
the appel |l ant and has dism ssed the wit Sup.Cl/66-3
776
petition filed by him The mnority judgnent has uphel d the
argunents of the appellant and has held that the i npugned
notification is invalid. After the decision of the Hi gh
Court was pronounced, the appellant applied for and obtai ned
a certificate under Art. 132 of the Constitution, and it 1is
with the said certificate that he has come to this Court in
the present appeal

On behalf of the appellant, M. Setal vad argues that
paragraph 1(3) of the Sixth Schedul e does not confer on the
CGovernor the power to constitute a new autonomous district.
For the wvalid creation of a new autonomous district,
parlianmentary legislation is necessary. In support of this
plea, M. Setalvad has relied en what he describes as
"legislative practice" in that behalf. He further contends
that even if the Governor had the power to create new
aut onormous district under paragraph 1(3), the exercise of
that power can be effective only after Parlianment passes a
law in accordance with the decision of the Governor. In
other words, the argument is that the Governor may, by
virtue of his power, decide to create a new autononous
district wunder paragraph 1(3), but the decision of the
CGovernor must be confirned by parlianmentary |egislation




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 35

before it becones effective. In the alternative, M.
Setal vad contends that even if the Governor can effectively
create a new autononpus district by virtue of his powers
under paragraph 1(3), he can do so only after conplying with
the mandatory provisions of paragraph 14; and since these

provisions have not been conplied wth, the i mpugned
notification is invalid.
Bef ore dealing with these points, it would be

convenient to refer broadly to the scheme of the Sixth
Schedul e which contains the provisions inrelation to the
adm nistration of tribal areas in Assam Article 244(2)
provides that the provisions of the Sixth Schedule shal
apply to the adnministration of the tribal areas in the State
of Assam and that neans that tribal areas in Assam woul d be
governed not by the ~other relevant provisions of the
Constitution which apply to the other constituent States of
the Union of India, but by the provisions contained in the
Si xth /Schedul e.~ These provisions purport to provide for a
sel fcontained  code for the governance of the tribal areas
form ng ‘part of Assam and they deal with all the relevant
topics in_that behalf. The areas described in the table
appended to paragraph 20 of the Sixth Schedule, consisting
of Part A and Part B, constitute the tribal areas within the
State of Assam sub-paragraph (1) of the said paragraph so
provi des. Sub- paragraphs (2), (2A), (2B) and (3) of
par agr aph 20 descri be the boundaries of the

777

items nentioned in. the Table. Part A of the table
originally consisted of six items; the first ' anpngst them
was the United Khasi-Jaintia H lls District. The item of
"The Naga Hills-District’ which was originally included in
Part A has been subsequently taken out of Part A and has
been added to Part B. Part B which originally consisted of
only one item now consists of two-itens; the first item is
North East Frontier Tract including other Tracts /therein
descri bed; and the second is the 'Naga Hi |l s-Tuensang Area’.
Thus, paragraph 20 read with the Tabl e gives a conprehensive
description of the tribal areas falling within the 'State of
Assam for whose administration provisionis nade by the
ot her paragraphs of the Sixth Schedul e.

Paragraph 1 of the Sixth Schedul e deal s wi th-aut ononous
districts and autononmous regions and confers certain
specified powers on the Governor. It is necessary to read
thi s paragraph

"1. (1) Subject to the provisions of ~this paragraph
the tribal areas in each itemof Part A of the table
appended to paragraph 20 of this Schedule shall be an
aut onomous district.

(2) If there are different Scheduled Tribes in an
aut onomous district, the Governor may, by public /noti-
fication, divide the area or areas inhabited by them into
aut ononous regi ons.

(3) The CGovernor may, by public notification:-

(a) include any area in Part A of the said table,

(b) exclude any area from Part A of the said table,

(c) create a new autononous district,

(d) increase the area of any autononous district,

(e) dimnish the area of any autononous district,

(f) unite two or nore autononous districts or parts
thereof so as to form one autononous district,

(g) define the boundaries of any autononpus district

Provi ded that no order shall be nade by the Governor
under clauses (c), (d), (e) & (f) of +this subparagraph
except after consideration of the report of a Comm ssion
appoi nted under sub-paragraph (1) of paragraph 14 of this
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Schedul e. "
778
Then foll ow several paragraphs dealing with the constitution
of District Councils and Regional Councils; their powers to
make |laws; the administration of justice in autononous
di stricts and autononous regions; confernment of powers under
the Code of CGivil Procedure, 1908, and the Code of Crimnal
Procedure, 1898, on the Regional and District Councils and
on certain courts and officers for the trial of certain
suits, cases and offences; these are covered by paragraphs
2, 3, 4 and 5 respectively. Paragraph 6 deals wth the
powers of the District Council to establish Primary School s,
etc. Paragraph 7 deals with the District and Regiona
Funds; paragraph 8 refers to powers to assess and collect
and revenue and to inpose taxes. Para. 9 has relation to
licences or |eases for the purpose of prospecting for, or
extraction of, mnerals: Para. 10 confers on the District
Counci | power to nmake regulations for the control of npney-
| endi ng and tradi ng by nontribals. Paragraphs 11 & 12 dea
with the publication of laws, rules and regulations nade
under the Schedule; and the application of Acts of
Parliament and of the Legislature of the State to autononous
di stricts and autononous regions respectively. Paragraph 13
is concerned wth the question of estimated receipts and
expendi ture pertaining to autononous districts which have to
be shown separately in the annual financial statenent.
Paragraph 14 is concerned wth the appointnment of a
Conmi ssion and for 'the purpose of the present appeal, it is
necessary to read it
"(1) The CGovernor nay at any tinme appoint a
Conmi ssion to exam ne and report on any matter
speci fied by him relating to t he
admi ni stration of the autonompus districts and
autononmous regions in the State, including
matters specified in clauses (c), (d), (e) and
(f) of sub-paragraph (3) of paragraph 1 of
this Schedule or may appoint a Conmm ssion to
inquire into and report fromtine to tine on
the admi nistration of autononous districts and
aut ononmous regions in the State generally and
in particular on-

(a) the provision of —educational  and
medi cal facilities and communi cations in such
di stricts and regions;

(b) the need for any new or specia
| egi slation in respect of such districts
and regions; and

(c) the admnistration of the | aws,
rul es and regul ations made by the District and
Regi onal Councils; and define the procedure to
be foll owed by such Conm ssion

779
I ml5

(2) The report of every such Commission wth the
recomendati ons of the Governor with respect thereto shal
be | aid before the Legislature of the State by the Mnister
concerned together with an expl anatory menorandum regarding
the action proposed to be taken thereon by the Governnent of
Assam

(3) In allocating the business of the Government of
the State anobng his Mnisters the Governor may place one of
his Mnisters specially in charge of the welfare of the
aut onomous districts and autononmpus regions in the State."
Par agraph 15 deals with the annul ment or suspension of acts
and resolutions of District and Regi onal Counci | s.
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Paragraph 16 deals with the dissolution of a District or a
Regi onal Council; paragraph 17 is concerned wth t he

exclusion of areas from autonomous districts in formng
constituencies in such districts. Paragraph 18 is concerned
with the application of the provisions of this Schedule to
areas specified in Part B of the table appended to paragraph
20; while paragraph 19 deals wth the transitiona
provi sions. Paragraph 21 which is the |ast paragraph in the
Si xth Schedule, is relevant for our purpose; it reads thus:-
"(1) Parliament may fromtime to tine by
law amend by way of addition, wvariation or
repeal any of the provisions of this Schedul e
and, when ‘the Schedule is so anended, any
reference to this Schedul e in this
Constitution shall be construed as a reference

to such Schedule as so anended.

(2) ~No such law as is nmentioned in sub-
paragraph (1)of this paragraph shall be deened
to be an amendnent of this Constitution for
the purposes of Article 368."

That, broadly stated, is the schene of the provisions
contained in the Sixth Schedule.

It is plain that under paragraph 21, Parlianent can
make a | aw anendi ng by way of addition, variation or repea
any of the provisions of the Sixth Schedul e and when such an
amendrment is nade, reference to the Sixth Schedule in the
Constitution shall naturally be construed as a reference to
such Schedul e as so anended. In other words, Parlianment is
clothed with | egislative conmpetence of the wi dest anplitude
in relation to any changes it likes to nakein any of the
provi sions contained in the Sixth Schedul e. Paragraph 21(2)
has provi ded that any changes
780
sought to be introduced by parlianmentary |egislation  under
the power conferred on Parlianent by sub-paragraph (1)
thereof shall not be deened to anpbunt to an anendment of the
Constitution for the purposes of ‘Art. 368. There can thus
be no doubt that if Parlianent wants to nmake any changes in
any provisions of the Sixth Schedule, it is entitled'to do
so; and that obviously means that the change which has been
i ntroduced by the inpugned notification mght as well have
been made by Parlianent. The question which calls for ~ our
decision is : can the sane change be validly introduced by
the Governor in exercise of the powers conferred on him by
paragraph 1(3) or not ?

W have already noticed that the effect of paragraph 20
read with the table appended to it is that the areas
specified in Part A and Part B of the said table ambunt to
tribal areas within the State of Assam Now, paragraph 1(1)
of the Sixth Schedul e provides that the tribal areas in each
itemof Part A of the table .appended to paragraph 20 ' shal
be an autononous district, subject to the provisions of
paragraph 1. This provision is clear in two respects. It
does not cover the areas specified in Part B of the table;
its application is confined to the areas in each item of
Part A of the table alone. It is also clear that the triba
areas in each item of Part A aforesaid shall be an
aut onormous district, but that would be so subject to the
provisions of paragraph 1. In other words, if any changes
are made by the Governor in ,exercise of the powers

conferred on himby paragraph 1(3), those changes will have
to be read into the relevant itemin Part A of the table,
and paragraph 20 will have to be considered in the |ight of

the changes thus introduced in the said item Wat is the
extent of the power conferred on the Governor by paragraph
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1(3) and how it can be exercised, are matters to which we
wil | turn presently; but confining ourselves to t he

provi sions of para 1(1), it seens clear that the exercise of
the powers prescribed by para 1 (3) has an inpact on the
description of the items in Part A of the table appended to
para 20; and that inpact is that the changes made in the
description of the itens will be introduced in Part 9 and
t her eby the scope and effect of para 20 will, in
consequence, be suitably nodified.

Paragraph 1(3) confers on the Governor power to issue
notification for the purpose of bringing about any of the
results enunerated seriatimby clauses (a) to (g). In the
present case, we are not called upon to consider what
clauses (a) and (b) really denote. The notification wth
whi ch we are concerned i's referable to clauses (c), (e) and
(g). dause (c) refers to the power
781
to create a new autononpus district, and this power has been
exercised’ by the “Governor in creating a new autononous
district tobe called the Jowai District. Cause (e) refers
to the power to dimnish the area of any autononous
district, and this power has been exercised by the Governor
by dimnishing the area of the pre-existing United Khasi-
Jaintia Hills District. ~Cause (g) refers to the power to
define the boundaries of any autononous district, and this
power has, in substance, been exercised by the Governor
i nasmuch as after the creation of the new Jowai District,
the boundaries of the pre-existing United Khasi-Jaintia
Hlls District, as well as the boundaries of the newy
created District are autonmatically defined. Simlar power
can be exercised under clauses (d) and (f)-

The proviso to para 1(3) inposes-a condition on the
exerci se of the power prescribed by clauses (c), (d),. (e)
and (f) of para 1(3). It requires-that before the Governor
exercises his power under any of the said four clauses, he
has to appoint a Conmm ssion under para. 14(1) and consider
its report. The reason why the condition prescribed by the
proviso is not nade applicable to cases falling under clause
(g) can be easily understood; the power conferred by the

sai d cl ause appears, in the context, to be nerely
consequential on the powers prescribed by the previous four
cl auses. It is, however, not quite clear why the exercise

of the power conferred by clauses (a) and (b) has not been
nade subject to the condition prescribed by the proviso;
but, as we have already indicated, we are really not called
upon to consider that aspect of the matter.

Now, reading para 1(3) by itself, it seenms difficult
to appreciate M. Setalvad's argunent that | though the
Governor may have the power to create a new. autononous
district, the notification that he may i ssue in exercise of

the said power, will not take effect unless Parliament by
| aw provides for the creation of the said new district. It
is true that the said Dower has to be exercised subject to
the condition prescribed by the proviso to para 1(3). But

if the said condition is satisfied, and the requirenents
prescribed by para 14 are conplied with, is there anything
in the provisions of para 1 as well as para 14 which would
justify the argunent that the exercise of the relevant
powers is not intended to be effective unless it receives
the approval of parliamentary legislation ? In our opinion
this question cannot be answered in favour of the appellant.
When cl ause (c) of paragraph 1(3) provides that the Governor
may, by public notification, <create a new autononous
district, it does not seemto contenplate that for

782




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 35

the creation of a new autononmous district, the Constitution
requires sonething nore to be done by Parlianment itself in
order to make the public notification issued by the Governor
effective, In our view, paragraph 1(3) clearly indicates
that the Constitution has delegated to the Governor a part
of the power conferred on Parlianment itself by paragraph 21

Par agraph 21 shows that Parlianment has undoubtedly the power
to nake any change in any of the provisions contained in the
Si xth Schedul e. A part of this w de power has, however,
been conferred on the CGovernor, because the Constitution-
makers apparently thought that Parliament need not be called
upon to exercise its_ own power for bri ngi ng about
conparatively smaller and m nor changes in Part A of the
Table, and it accordingly decided to confer the appropriate
power on the Governor to take action in that behalf. |If the
CGovernor has been clothed with the relevant power, the
exerci se of the power nust, by itself, be effective to bring
about the results intended by clauses (c), (d), (e) and (f)
of para /1(3). Thi s power nust, no doubt, be exercised
subject. tothe condition prescribed by the proviso to para
1(3). But once it is properly exercised as required by the
rel evant provisions of  the  Sixth Schedule, it becones
effective and there is no need for parlianentary |egislation
in that behal f.

In support of his contention that Parlianment has
legislated in respect of natters falling under para 1(3).
M. Setalvad has referred us to two parlianmentary statutes.
The first one is Act No. 18 of 1954. This Act was passed by
Parliament on the 29th April, 1954 to change the name of the
Lushai Hills District. ~Section 2 of this Act provides that
the tribal area in Assamnow known as the Lushai Hills
District shall, as fromthe conmencenent of this  Act, be
known as the Mzo District. Section 3 made a corresponding
change in paragraph 20 of the Sixth Schedule and in Part A
of the table appended thereto. It is doubtful if the power
exercised by Parlianent in re-nanmng a District by  passing
Act 18 of 1954 is covered by any of the clauses of / para 1
(3); but evenif it was, the exercise of the said power by
Parliament cannot show that the same power, if delegated to
the Governor, cannot be exercised by him wthout the
assistance of parlianentary legislation in that behalf.
This Act, therefore, is not at all decisive on the point
rai sed by M. Setal vad.

The other Act on which M. Setalvad relies is Act No.
42 of 1957. This Act was passed by Parlianent on the 29th
Noverber, 1957. Section 3 of this Act omitted item  4-' Naga
Hlls District’” fromPart A of the table appendedto para 20
of the
783
Sixth Schedul e; and substituted "The Naga-Hills-Tuensang
Area" as item2 in Part B of the said table; and “nade the
necessary change in para 20. Wat we have said about Act
No. 18 of 1954 is equally true about this Act also. It is
doubt ful whether excluding an itemfrom Part A and including
it in Part Bwuld fall within any of the clauses prescribed
by para. 1(3); but even if it is so, the fact that
Parliament exercises its legislative power in regard to an

item delegated to the Governor will not show that the
CGovernor does not possess that power. Therefore, M.
Setal vad’s argument based upon what he <calls "legislative

practice" does not really assist him

Incidentally, M. Setalvad suggested that it would be
anomal ous to hold that the power conferred on the Governor
by para 1(3) of the Sixth Schedule can be effectively
exercised by him wthout confirmtion by parlianentary
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| egi sl ati on. He illustrates this point by taking a case
where the Governor decides to exercise his powers under
para. 1(3) and issues a public notification accordingly. |If
Parliament does not approve of the said decision, it nay

make a law reversing the decision in question; and the
Governor may adhere to his earlier decision and issue
another public notification. Such a course of events, says
M. Setalvad, would lead to a very anomal ous situation; and
the anonaly can be avoi ded by hol ding that the exercise of
the CGovernor’s power under para. 1(3) has to be confirmed by
parliamentary |egislation under para. 21 before it becones
ef fective. We are not inpressed by this argunent. As we
have already observed, the power of Parlianent under
paragraph 21 is very wide; it includes the power to nodify
or take away the power conferred on the Governor by para.
1(3), and in the wvery unlikely event of the Governor
attenpting to challenge the decision of Par | i ament ,
Parliament. can take away his power altogether by suitable
| egi sl ation. W have no doubt that the argunent based on a
possi bl e ‘anomal y overl ooks the fact that such an anonaly can
i nherently be said to exist wherever the same power is
vested in two alternative authorities. That being so, the
ar gunent of possible anonalies does not assi st M.
Setalvad’s contention that parlianmentary legislation is
necessary before the Governors decision becones effective.
Before we part with this topic, it i's necessary to refer
to another aspect of the problemwhich has relation to
paragraph 20 H of 'the Sixth Schedule. We “have al ready
observed that the exercise of the powers prescribed by
paragraph 1(3) has an.inpact on the description of the itens
in Part A of the Table appended to para 20, and we have al so
i ndicated that the said inmpact is
784
that the changes made in the description of the itens wll
be introduced in Part A and thereby the scope and effect of
para 20 will, in consequence, be suitably nmodified. It is
now necessary ,to consider the nature of the nodifications
which rmay be made in paragraph 20 and their inpact on the
guestion as to whether parlianentary | egi sl ation is
necessary to nake the inpugned notification effective.

Par agraph 20(1) provides that the areas specified .in
Parts A ,and B of the table shall be the tribal areas wthin
the State of Assam The inpugned notification has nmde a
change in the conposition of the United Khasi-Jaintia Hills
District by carving ,out of the said itemin Part A of the
table two separate itenms, 'viz., the United Khasi-Jaintia
Hlls District, and the Jowai District. It  is, however,
clear that this change does not make any addition to or
subtraction from the total area covered by Part. A of the
table, and in that sense, the nodification nade by the
CGovernor by the inpugned notification does not affect in any
manner the contents of para 20(1). Even after the said
notification has cone into force, para 20(1) truly and
correctly provides that the areas specified in Part A and B
of the table shall be the tribal areas within the State  of
Assam

It cannot, however, be disputed that as a result of the
nodi fi cati on nade by the inpugned notification, paragraph
20(2) has to be changed. Paragraph 20(2), as it originally
stood, describes in detail the territories conprised in the
Uni t ed. Khasi-Jaintia Hills District, and as a result of
the i npugned notification, the said description will have to
be nodified, because the said District has now been split up
into two Autonompus Districts. That, however, is a change
consequent upon the change made by the Governor by issuing
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the inpugned notification in exercise ,of the power s
conferred on himby para 1(3). In our opinion, where the
CGovernor makes changes by virtue of the powers conferred on
hi m by para. 1(3)(c), (d), (e), (f) and (g), what follows is
a change in the internal conposition of the different itens
in Part A of the table. The exercise of the said powers
does not change, and in the present case it has not changed,
the total area conprised in Part A Wat it purports to do
is to change one item into tw itenms of Aut onomous
Districts. Since the power to bring about this change is
expressly conferred on the Governor by paragraph 1(3)(c),
(d), (e), (f) and (g), it is not unreasonable to hold that
the exercise of the said power should, Has in the present
case, lead to a consequential change in para 20(2). Such a
change in para 20(2) isa logical corollary of
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the exercise of the power conferred on the Covernor by para
1(3)(c), (d), (e), (f) and (9).

It i's possible that by the exercise of the powers
conferred on the Governor by paragraph 1(3)(a) and (b), the
area included in Part A of the tablle may conceivably be
ei ther increased or dimnished, because the powers conferred
on the Governor by para 1 (3) (a) and (b), prima facie,
refer to the inclusion of any area in Part A, or exclusion
of any area from Part A of the table. W have not thought
it necessary to consider or decide what is the nature of the
power prescribed by para. 1(3)(a) or (b). If the power
prescribed by para. 1(3)(a) or (b) is construed in a narrow
way in the light of the context of para. 1(3) and is con-
fined to maki ng changes either by inclusion or exclusion in
regard to areas already included in Part A the total area
of Part A may not be altered even by the exercise of such
power .

But assumi ng that the exercise of the said power ' would
enabl e the Governor to add to the area included in Part A of
the table, or to dimnish the area included in the said Part
by excluding it fromthe said Part, a question nay arise as
to the effect of such nodification. In such’ a / case,
paragraph 20(1) itself nay be affected, and if that happens,
it woul d becone necessary to enquire whether the exercise of
the CGovernor’s power prescribed by para. 1(3)(a) or (b) can
without parliamentary |egislation, validly make a change in
para. 20(1). In dealing with this question, different
consi derations would arise. |If an addition is nmade to the
area covered by Part A of the table by includingin it~ some
outside area, or if a portion of the area included in the
said Part is taken out, it would alter the content and com
pl exi on of the table considered as a whole, and the question
about the necessity of parlianmentary legislation to  make
such a change effective may assune a different ~aspect.
Including any area in Part A or excluding any area from
Part A in the wide sense of the terns used in the said two
clauses may, prima facie, inport considerations of genera
policy which, it may be urged, can be effectively dealt wth
only by parlianentary |egislation; such considerations  do
not apply where the exercise of the powers conferred on the
CGovernor by para. 1(3)(c), (d), (e), (f) and (g) neans
nothing mnore than pernutati on and combi nati on of the areas
already included in Part A and that is purely a matter of
internal adm nistration. We are, however, not concerned
with the aspect of the problemrelating to para. 1(3)(a) and
(b) in the present case, and need not, therefore, pronounce
any opi nion on
it.

786
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What has happened in this case is that one Autononous
District has been split up into tw separate Autononous
District wthout naking any change in the totality of the
area include in Part A of the table; and that does not bring
about any change in para 20(1). Paragraph 20(2), however,
stands on a different footing; it just gives a description
of the area included in the United Khasi-Jaintia Hlls
District, and the change made in the said description by the
i mpugned notification is of such a purely consequentia
character in relation to the internal adjustnment of the
areas nmentioned in Part A of the table that we do not think
parliamentary legislation is required to nake such a change
effective. Therefore, we are satisfied that it would not be
reasonable to hold that without parlianentary |egislation
the inmpugned notification cannot validly effect any change
initem1 of Part A of the table appended to paragraph 20.

In this connection, we nay incidentally refer to the
provi si.ons of paragraph 18 which deals with the problem of
the application of the provisions of the Sixth Schedule to
areas specified in Part B of the tabl e appended to para. 20.
Para. 18(1)(b) provides that the Governor nmay, Wwth the
previ ous approval of the President, by public notification
exclude from the said table any tribal area specified in
Part B of that table or any part of such area. This shows
that where any areafromPart B of the table has to be
excluded fromit, it can be done by the Governor with the
previous approval of the President.  Action taken by the
Governor in exercise of this power ~nmay conceivably fal
under paragraph 1(3)(a), and in that sense, the inclusion of
the area in Part A of the table would, in substance, be the
result of the decision of the President. It is  significant
that paragraph 18(3) specifically provides that in the
di scharge of his functions under subparagraph (2) ‘of this
paragraph as the agent of the President,the Governor ' shal
act in his discretion. Thus, it is clear that paragraph 18
deals with the areas in Part B of the table independently,
and in respect of them the Governor functions as the agent
of the President when he exercises his power under/ sub-
par agraph (2) of the said paragraph

That takes us to the question as to whether M.
Setalvad is right in contending that the notification .is
i nvalid, because before issuing it, the mandat ory
requi renents of paragraph 14 have not been conplied with:
VWhat then are the requirenments of para 14 ? The first
requirenment is that before taking any action in exercise of
the powers conferred on himby clauses (c), (d), (e) and (t)
of para. 1(3), the CGovernor nust appoint a Comm ssion to
787
examne and report on any nmatter covered by the 'said
cl auses. 'he second requirenent is that the Governor should
consider the report made by the Conmission and “nake his
reconmendati ons with respect thereto. The third requirenent
is that the Comm ssion’s report along with the Governor’s
recomendati ons has to be placed before the Legislature  of
the State by the Mnister concerned, and this has to be
acconpanied by an explanatory nenorandum regarding the
action proposed to be taken thereon by the Governnment of
Assam There is no doubt that in the present case, the
CGovernor of Assam did appoint a Comm ssion. W have al ready
indicated the ternms of reference under which the Conm ssion
was appointed. There is also no doubt that the Commi ssion
nmade its report, and it reconmended the creation of a new
autonomous District Council for the Jowai Sub-Division of
the United Khasi-Jaintia Hills Autononmous District by
excluding the areas conprising the areas of the said Sub-
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Division from the United Khasi-Jaintia Hills Autononous
Districts.

M. Setalvad contends that this report did not in fact
recommend the creation of a new Autononous District at all
and in support of this argument, he relies on the fact that
the recomendation, in terms, refers to the creation of a
new autononous District Council. He also points out that
the Commi ssion has observed that "if the inhabitants of the
Jaintia Hills work together and maintain the existing system
of administration, there is no reason why a separate
District Council for Jowai should.not be a success." The
Conmi ssion al so added that the establishnent of a separate
District Council would resolve the prevailing tension and
bitterness, due to a lack of uniformty in admnistration
between themand in Khasis; and the Comm ssion hoped that
the creation of a separate District Council would lead to a
better wunderstanding between them It is true that the
reference to the creation of a new District Council is
sonmewhat i nappropriate in the context; but on considering
the Commission’s recomendations as a whole, there is no
doubt that what the Comm ssion recomended was the creation
of a new Autononpus District. It would be noticed that the
Conmi ssi on has expressly  recomended that t he ar eas
conprising the areas of the Jowai SubDivision should be
excluded fromthe existing Autononous District known as the
United Khasi-Jaintia Hills Autononmous District, and that
necessarily neans that the Sub-Divisionarea has to be taken
out and forned into a new Autononous District. Therefore
there can be no ‘doubt that the condition  about t he
appoi nt nent of a Commission has been satisfied, and that, in
fact, the Conm ssion which was appointed by the Governor
has
788
recommended the creation of a new Autononmous District on the
lines ultimately adopted in the inpugned notification

It still remains to consider whether the other two
condi tions prescribed by paragraph 14 have been sati'sfied or
not . Has the Governor considered the report submitted by

the Commi ssion and nmade his recommendations, and have  those
recomendati ons along with the report been placed before the
Legi sl ature by the Mnister concerned along wth an
explanatory nmenorandum ? As to the latter requirenent,
there is no dispute. The evidence shows that the report
along with an explanatory nenorandumwas placed by the
M ni ster concerned before the Legislature. ~This nmenorandum
' set out the history about the appointnent of t he
Conmi ssion, and the receipt of its report; and it added that
"after a careful <consideration of +the report and the
recomrendati ons of the Governor, the Governnent has decided
to accept the recommendations of the Comm ssion and give
effect to them by taking necessary administrative and ot her
steps in this direction.”" The main controversy centres round
the question as to whether the Governor considered the
report and made his recomrendati ons.

In pressing his argunent that it is not shown that the
CGovernor considered the report and made his reconmendati ons
thereon, M.. Setalvad assunes that the Governor, in the
context, is not functioning as the Constitutional Governor
who receives the advice of his Council of Mnisters, but is
functioning in his own individual character as Governor; and

before the validity of the notification can be wupheld, it
must be established that the Governor did consider the
report and did make his own reconmrendati ons. It is not

seriously disputed by M. Setalvad that the power which is
conferred on the Governor by para. 1(3) of the Sixth
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Schedule, has to be exercised by himas a Constitutiona
Covernor; that is to say, he nust act on the advice of his
Council of Mnisters. It is also not disputed by M.
Setalvad that ultimately it is the Governnent of Assam which
has to decide what action to take in such matter. Paragraph
14(2) expressly says that the explanatory menorandum which
has to be laid before the Legislature of the State nust
indicate the action proposed to be taken by the Governnent
of Assam M. Setal vad, however, argues that having regard
to the context of para. 14(2), it is clear that the Governor
acts on his own in considering the report and making his

recomendat i ons. Hi s suggestion is that under para 14(2),
the report nust first go to the Governor; he nust consider
it and make his reconmendations; and the Council of

M ni sters nust then decide what action to take. After that
789

stage is over, the report made by the Conm ssion, the recom
nmendati.ons of _the Governor thereon, and the explanatory
menor andum drawn byt he Government of Assam had to be pl aced
before the Legislature of the State.

According to the respondents, what actually happened
in the present case was that after the report of the
Conmi ssion was received, the Council of Mnisters considered
the report at its neeting on the 28th  April, 1964, and
deci ded to accept the recommendati ons of the Conmi ssion. An
expl anat ory nenorandum was then drawn up, and the whole file
was pl aced before the Governor. After the CGovernor read the
file, on the 21st Septenber, 1964, he wote on it "Seen
thanks". The affidavit filed by the respondents shows that
after the matter was consi dered by the Council of Mnisters,
the proceedi ngs were placed before the Governor, and he read
the proceedi ngs and expressed his concurrence wth the words
"Seen, thanks" The question is whether the procedure thus
followed in the present case conplied with the relevant
conditions prescribed by para 14(2) or not.

For the purpose of dealing with this aspect  of the
matter in the present appeal, we are prepared to assune that
when para 14(2) refers to the Governor, it refers to him as
CGovernor who must act on his own and not be assisted by the
advice, tendered to himby the Council of Mnisters:. Even
on that assunption, we are unable to see how the  procedure
followed in the present case can, in substance, be said to
contravene the substantial requirenents of para 14(2). Wat
para 14(2) requires is that before the matter. goes to the
Legi slature of the State, the Governor nust apply his~ mnd
to it and nwake his recommendations on it. It would be
unreasonabl e to suggest that in considering the report, the
CGovernor is precluded fromreceiving the assistance of  the
Council of Mnisters before he makes up his mnd as to  what
recomendati ons shoul d be sent before the Legislature of the
State. |If the Governor thinks that the questions raised by
the report should first be considered by the Council of
M nisters and then submtted to him we do not see how it
can be said that para 14(2) has not been conplied wth. O
the other hand, if the Governor, in the context, is expected
to act as a Constitutional Governor, it would be appropriate

that the matter should first be exam ned by the Council of
M ni sters and then submtted to him for hi s own
recomendat i ons. However one |looks at it, the facts

disclosed in the counter-affidavit filed on behalf of the
State of Assam unm stakably show that the nmatter has been
consi dered both by the Governor and the Council of Mnisters
and they are
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all agreed that the recomendati ons of the Commi ssion shoul d
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be accepted. The criticismthat the Governor has not made
any recomendations as such, but has nerely contented
himsel f with making a short note "Seen, thanks", has, in our
opi ni on, no substance. W have | ooked at the counter-
affidavit filed on behalf of the State of Assam and have
examined the other documentary evidence to which our
attention was drawn. In the present case, the record
clearly shows that the Commi ssion recomended that a new
Aut ononous District should be created, the Governor agreed
with the said recommendation, and so did the Council of
M ni st ers. Therefore, we see no reason to interfere wth
the majority decision of the H gh Court that the power
conferred on the Governor by paragraph 1(3) of the Sixth
Schedul e has been validly and properly exercised by him

The result is, the appeal fails and is disnissed wth
costs.

Hi dayatul | ah, -J. The appellant impugns the judgnent of
the H.gh Court~ of Assam and Nagal and at Gauhati, dated
February /5, 1965, by which his petition under Art. 226 of
the Constitution, filed to challenge notification No.
TAD/ R/ 50/ 64, dated Novenber 23, 1964, which set wup an
autonomous District of Jowai after separating the Sub-
Division of Jowai from the United Khasi-Jaintia Hills
Aut ononmpbus District, was dismssed. According to the
appel lant the notification form ng the new aut ononmous dis-
trict was ineffective without an amendnment. of the Sixth
Schedul e of the Constitution by parlianentary |egislation
and even by itself was insufficient because sone necessary
steps leading up to the notification were not taken. 1In the
H gh Court the petition, fromwhich this appeal arises by a
certificate of the Hi gh Court under Art. 132, was heard by a
Ful | Bench and was rejected by najority. The learned Chief
Justice (Dutta J. concurring) was of the view that the
contentions of the appellant were unsupportable while C. S
Nayudu J. was of the opposite opinion

I have had the benefit and the privilege of reading the
judgrment just delivered by ny lord the Chief Justice, but |
have the msfortune to disagree with the conclusion that
this appeal should be dismssed. The facts are fully set
out by ny lord and | need not repeat them Before | give ny
reasons why | hold that this appeal should succeed, |I find
it convenient to refer to the constitutional provisions
bearing upon this matter which | apprehend differently.

Oiginally the territories of India consisted of the
States naned in Parts A, B and C of the First Schedule and
the territories specified in Part D of the sane Schedule.
Them wer e
791
9 States in Part A 9 in Part Band 10 in Part C. Part D
consi sted of the Andaman and N cobar |slands. Assam was the
first State to be named in Part A Its territories were
described as follows : -

"The territory of the State of Assam shal

conprise the territories which imediately

before the comencenent of this Constitution

were conprised in the Province of Assam the

Khasi States and the Assam Tribal Areas."

Different parts in the Constitution |aid down provisions

as to the administration of the different States in the
First Schedule. Part VI dealt with States in Part A, Part
VIl with States in Part B, Part VIIl with States in Part C,
Par t IX with territories in Part D and such ot her
territories not specified in the First Schedule and Part X
with the Schedul ed and Tribal Areas.

After the Constitution (7th Armendnent) Act, 1956, the
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whole of the First Schedule was substituted by another
Schedule and sonme of the States had to be renamed and
classified, as a result of the reorganisation of the States.
Indian territory thereafter stood divided into : | the
States (14 in nunber) and 11 the Union Territories (6 1in
nunber). The reference to the territories of Asamwas also
altered and it now reads :
"The territories which i mediately before the
comencemnent of this Constitution wer e
conprised in the Province of Assam the Khas
St ates and the Assam Tribal Areas, but
excluding the territories specified in the
Schedul e to t he Assam (Alteration of
Boundaries) Act, 195 1 ".
The Parts of t he Constitution dealing with the
admi ni stration of the sever al territories, al r eady
nmentioned, were al'so revised. ~Part VI continued to govern
the admnistration of the States and Part VII continued to
govern' the adm nistration of the Union territories. Such
changes ‘as~ were necessary in view of the reorganisation
effected in the First Schedul e were, of course, made in
these two Parts, but | amnot concerned with them Part VII
and | X were repeal ed as they were not required. Part X con-
tinued as before with an amendnent deleting reference to
States in Part A or Part B of the First Schedule. As Part X
consists of a single article it may conveniently be set down
here :

"244. Admi ni stration of Schedul ed Areas and triba
ar eas.

Sup. Cl / 66-4
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(1) The provisions of the Fifth Schedule
shall apply to the administration and contro
of the Schedul ed Areas and Schedul ed Tribes in
any State other than the State of Assam
(2) The provisions of ‘the Sixth Schedul e shal
apply to the admnistration of the triba
areas in the State of Assam"

W are really not concerned with the first clause of
Art. 244 but it nmay be noticed that there are two different
schedul es. Schedule 5 is for Schedul ed Areas and - Schedul ed
Tribes in States other than Assam and Schedule 6 is for ~the
tribal areas in the State of Assam It may also be noticed
that the Fifth Schedul e contenplates not only adm nistration
but also control of the areas referred toin Art. 244(1)
while the Sixth Schedule refers to administration only and
not control. Wen | contrast the provisions of ~these two
schedules the last distinction will have some materiality.
We are concerned with the tribal areas in the State of Assam
and the entire question falls to be considered under the
Si xth Schedule. There is no connection between Part VI and
Part X and the provisions of the latter Part cannot be
anplified by the provisions of the former in any respect.
This is a fact which is fundanental to the view | am going
to put forward.

Al though strictly speaking we are not concerned wth
the Fifth Schedule, |I shall refer to it briefly because it
enabl es us to see the special and very different provisions
regarding the tribal areas in the State of Assam Schedul ed
Areas and Schedul ed Tribes situated in other parts of India
are governed in comon by the Fifth Schedul e. The triba
areas in Assamare, however, separately provided for. The
di fference between the two Schedul es throws sone |ight upon
the way the Sixth Schedule is intended to work and it shal
be ny endeavour to unravel that working but I shall begin
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with analysing the Fifth Schedule first.

The Fifth Schedule is divided into four Parts A, B, C
and D and consi sts of seven paragraphs. Part Ais general
Paragraph 2 in that Part says that subject to the provisions
of the Fifth Schedule the Executive power of the State
extends to the Scheduled Areas in a State. Par agraph |
excludes the State of Assam fromthe expression "State". As
we shall see presently, the Sixth Schedul e does not contain
such provision at all. The Executive power of the State of
Assam has not been extended to the tribal areas in Assam
Par agraph 3 of the Fifth Schedul e t hen
793
requires the Governor of each State to report to the
President annually or as often as required by the President,
regarding the admnistration of the Scheduled Areas in the
State and the executive power of the Union extends to the
giving of directions tothe State as to the admnistration
of the areas. Again, there is no provision of this kind in
the Sixth Schedule. The only control of the President
there, is in respect of a portion of the Tribal Area
described in Part B of the Paragraph 20 to which | shal
refer later. Reverting to the Fifth Schedule Part B, which
i s headed ' Administration and Control of the Schedul ed Areas
and Schedul ed Tribes’, contains the follow ng scheme. Under
Par agraph 4, Tribes Advisory Councils are to be established.
The duty of these Councils is to -advise on matters
pertaining to the welfare and advancenent of the Schedul ed
Tribes in the State', referred to the Councils by the
CGovernors. The affairs of the Councils are governed by
rul es made by the Governor. By paragraph 5 the Governor is
authorised to direct by public notification that any
particular Act of Parlianment or of the Legislature of the
State shall not apply to a Schedul ed Area or any part of the
Scheduled Area in the State and in applying the law the
Covernor can make such exceptions and nodifications as he
may specify. The CGovernor is given the power to nake
regul ations for the peace and good Governnent of any area in
a State which is for the tine being a Schedul ed Area. The
words ' peace and good Governnent’ were al ways understood as
giving the wutnost discretion in |aw naking: ~Riel “v. The
Queen(1) and Peare Dusamv. Enmperor (2). In making the law
the CGovernor has been given the power to repeal or anmend any
Act of Parlianent or of the Legislature of the State or any
existing law which is for the tine being applicable to the
area in question. The words " exceptions and nodifications"
have al so been interpreted as giving powers of anendment
Queen v. Burah(3). These are legislative powers of a very

wi de nature. They are subject to two restrictions only.
The first is that before making any regul ation the Governor
shall consult the Council and all regulations nust be

submitted to the President and until assented to by him do
not have effect. Part C consists of one paragraph. This is
par agraph 6. By sub-paragraph (1) the expression "Schedul ed
areas" is defined as such areas as the President may by
order declare to be Schedul ed Area. The President has
passed two such orders in 1950 relating to Part A and Part B
States respectively. By sub-paragraph (2) the President may
at any tine by order-
(1) (1885) 10 A.C. 675.
(3) (1878) 3 A.C. 889.
(2) [1944] F.C.R 61.
794
(a) direct,that the whole or any specified
part of a Schedul ed Area shall cease to be a
Schedul ed Area or a part of such an area;
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(b) alter,but only by way of rectification of
boundari es, any Schedul ed Area;
(c) on any alteration of the boundaries of a
State or on the admi ssion into the Union or
the establishnent of a new State, declare any
territory not previously included in any State
to be, or to formpart of, a a Schedul ed Areag;
and any such order may contain such incidenta
and consequential provisions as appear to the
Presi dent to be necessary and proper, but save
as aforesaid, the order nade under sub-
paragraph (1) of this paragraph shall not be
varied by any subsequent order."
Part D then lays down that Parliament may, from tine to
time, by law anmend the Schedule by way of addition
variation or repeal, any of the provisions and such an
amendment shall not be deened to be an anmendnment of the
Constitution for the purpose of Art. 368.

To summarize: under the Fifth Schedul e the Governor is
the sole legislature for the Scheduled areas and the
Schedul ed Tribes. He nakes the Regulations after consulting
the Tribes Advisory Council® and subnits them to t he
President for the latter’'s assent. The executive authority
of the State extends to the Scheduled Areas but the
executive authority of the Union extends to giving of
directions to the State as to the administration of such
areas. These areas are determned by the President by an
order and may be altered fromtime totime by the President
by another order but the President cannot alter an order
made under sub-paragraph (1) except as laid dowmn in cls.
(a), (b) and (c) of the second subparagraph. Any anmendnent

of the Schedul e nust be done by Parliament. . | shall now
turn to the Sixth Schedul e which differs in many significant
respects.

The gist of the provisions as to the adm nistration of
Tribal Areas in Assamis containedin the first and second
subpar agraphs of paragraph 1. It is that the tribal 'areas in
each itemof Part A of the tabl e appended to paragraph 20 of
the Schedul e shall be autononmpus districts and if there are
different Scheduled Tribes in an autononous - district the
CGovernor may, by public notification, divide the area or
areas inhabited by theminto autononmpbus regions. The word
"autononous’, that is to say,

795
the possession of the right of self-government i's the Kkey
note of the provisions. As will appear presently, the

| egi slature, the executive and the judiciary (except the
Hi gh Court) in the State of Assam do not freely function for

these autononous districts. The Table attached to the
Schedule gives the list of these districts and the Triba
ar eas. It has been changed by Parliamentary |egislation
fromtime to tinme.

TABLE

PART A

The United Khasi-Jaintia Hlls District.
The Garo Hills District.
The Mzo District.

The North Cachar Hills.

. The MKkir Hills.

(The nane Mzo District was substituted for the Lushai Hills
District by the Lushai Hlls District (Change of Nane) Act
1954 (18 of 1964) and item No. 4 "Naga Hills District" was
omtted and was substituted as "Naga Hill s- Tuensang Area" as
item 2 in Part B by the Naga Hills-Tuensang Area Act, 1957

ocoukwnT
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by Act 42 of 1957].

PART B
1. North East Frontier Tract including Balipara Frontier
Tract, Tirap Frontier Tract, Abor Hills District and M simi
Hills District.
2. The Naga Hi |l s-Tuensang Area".
[Item 2 has been deleted by the State of Nagal and Act, 1962
(27 of 1962)].

How deep is the autonony in the Autononpbus Districts
and in the Autononbus Regions can be gauged by a short
survey of sone of the other paragraphs of the Schedule.
Under paragraph 2 provision is made for constitution of
District Councils and Regional Councils which have power
after they are constituted under rules framed by the
Gover nor to make rules for their own conposi tion
delimtation of constituencies, qualifications of voters,
conduct of elections and generally for the conduct of busi-
ness before them and the appointnment of officers. Thei r
powers' and jurisdictions go nmuch further than that of
ordi nary 'l oca
796
authorities. They have under paragraph 3 power to nake | aws
for wvarious matters and such |laws are effective after the
CGover nor assents to them Under par agr aph 4 the
adm nistration of justice is entirely under the control of
the District and Regional Councils and they can constitute
courts and appoi nt' persons to be presiding officers of such
courts and no other court, except the High Court of the
State and the Suprene Court, has-jurisdiction over suits or
cases assigned to the courts so-set up. The Councils can
also frane regulations (with-the previous approval. of the
CGovernor) laying down the procedure to be followed in tria
of cases and regardi ng such appeals as may be prescribed.
Under paragraph 5 the Governor may, forthe trial of ' suits
or cases arising out of any lawin force in any autononous
district or region being a |law specified in that behalf by
the Governor, or for the trial of offences punishable wth
death, transportation for life, or inmprisonment for a term
of not less than five years under the Indian Penal Code or
under any other law for the tinme being applicable, confer on
the District Council or the Regional Council, havi ng
authority over such district or region,—or on courts
constituted by such District Council or on any officer
apointed in that behalf by the Governor, such powers under
the Code of Civil Procedure 1908 or as the case may be, the
Code of Crimnal Procedure, 1898, as he deenms appropriate.
The two Codes abovenentioned apply only thus far and no
further. Par agraph 6 gives power to the District Counci
to’ establish primary schools, dispensaries, narkets, cattle
pounds, ferries, fisheries, roads and waterways in the
district and to prescribe the Ianguage of instruction
Under paragraph 7 District and Regional Funds have to be
constituted to finance admi nistration. Under paragraph 8
power to assess and collect |land revenue on principles
foll owed generally by the Governnent of Assamand to inpose
specified taxes is given. Under paragraph 9 the District
Councils are entitled to a fair share of the royalties
accruing from licences and I|eases for the purpose of
prospecting for, or the extraction of mnerals granted by
the Governnent of Assamin respect of any area wthin an
autonomous district. In ' case of dispute the Governor s
to decide the matter in his discretion. Under paragraph 10
the District Council can make regulations for controlling
and regul ati ng noney-lending and trading within the District
and for licensing of certain trades and of nopney-I|enders.
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Al laws, regulations or rules nade by the District and
Regi onal Councils are to be published in the Oficia
Gazette of the State and on publication have the force of
I aw. Paragraph 12 provides that no Act of the Legislature
of the State in respect of which the District or Regiona
Counci |l s
797
have power to nmake law shall apply unless the District
Council by public notification directs and the District
Council can in so applying the | aw make any exceptions or
nodifications it thinks fit. In respect of any other |aw
made by Parliament for the Legislature of the State the
Governor shall determ ne whether it shall not apply to the
aut ononmous districts or regions and, if so, the Governor may
make such exceptions or-nodifications as he may notify wth
or without retrospective effect. Under paragraph 13, the
estimated recei pts-and expendi ture pertaining to autononous
districts have "to be separately shown in the annua
financial ~ statement of the State and laid before the
Legi slature of the State under Art. 202. 1 shall omt
par agraph 14 at this stage and cone back to it later. Under
par agraph 15 the Governor nay annul any act or resol ution of
a District or Regional Council which is likely to endanger
the safety of India and may even assume to hinself all or
any of the powers vested in the Councils. Any order nmade by
the Governor is to be laid before the Legislature of the
State and unl ess revoked by it, continues for a period of 12
months and if so resolved by Legislature for a further
period of twelve nmonths unless cancelled earlier by the
CGovernor hinself. The CGovernor nmay, on the  recomendation
of a Conmm ssion appoi nted under paragraph 14, dissolve a
Council, direct fresh general election, and subject to the
previous approval of the Legislature of the State, ' assune
the administration, or place it under the said Comm ssion
No action to assume the administration shall be taken by the
CGovernor wi thout giving the Council affected an opportunity
of placing its views before the Legislature of the State.
Paragraph 17 enabl es the Governor to exclude an autononous
district in form ng constituencies in the District. | shall
presently refer to paragraph 18 which applies the above-
mentioned provisions with sonme nodifications to Part B of
the Table appended to the Schedul e. Paragraph 19 includes
transitional provisions. The Governor was required by that
par agr aph to constitute a District Council for each
aut ononous district in the State and ~till ~ then t he
administration of the District was to vest in him He could
make regul ations for the peace and good government and they
were to beconme | aw on the President’s assent. ‘He could also
direct the application of an Act of Parlianent or of the
Legi slature of the State with such exceptions and nodifica-
tions as he thought fit and unless he applied it the | aw was
i napplicable in the Districts.

These are the provisions for the admnistration of
Aut ononpbus Districts and Regions. To summarize: the laws
made by Parlianent or the Legislature of the State do not
run autonmati -
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cally in these areas. The laws are either made by the
District Counci |l s or are appl i ed by them The

adm nistration of justice is achieved by the District and
Regi onal Councils through their own agenci es except that in
serious offences the Governor has to decide whether to
invest the Councils and the courts set up by the Councils
with jurisdiction to try them The Councils enjoy the
power s of taxation and establishing of institutions
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nentioned in paragraph 6. They have their own funds. Sone
actions of the District or Regional Councils are capable of
being annulled by the Governor and the Governor rmay even
di ssol ve the Councils. There is conplete autonony as far as
the powers and jurisdiction of the Councils go. A check is
supplied by the Governor and the Legislature of the State
cones into picture only when the Governor takes action
agai nst the Councils to revoke their acts or resolutions or
di ssol ves them and takes over the adm nistration hinself.
| shall now refer to the paragraphs | did not mention so
far. I shall begin by referring to paragraph 18. That
par agraph may be reproduced here
"18. Application of the provisions of this
Schedule to areas specified in Part B of the
tabl e appended to paragraph 20. -
(1) The Governor. may-
(a) ~subject to the previous approval of the
President, by public notification, apply al
or any of the foregoing provisions of this
Schedul e to any tribal area specified in Part
B of the table appended to paragraph 20 of
this Schedule ~or any part of such area and

t her eupon such area or part shal | be
adm ni'st er ed in accordance with such
provi'si ons, and

(b) with like approval by public

notification, exclude fromthe said table any
tribal ‘area specified in Part B of that table
or any part of such area.

(2) Until -a notification is issued under sub-
par agraph (1) of this paragraph in respect of
any tribal area specified in Part B of the
said table or any part of ~such area, the
admini stration of such area or part thereof,
as the case may be, shall be carried on by the
Presi dent through the Governor of Assamas his
agent and the provisions of article 240 'shal
apply thereto as if such area or part thereof
were a Union territory specified in that

article.
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(3) In the discharge, of his functions under
subparagraph (2) of this paragraph as the
agent of the President the Governor shall act

in his discretion.

Three matters are provided here. The first is that the
CGovernment nmay by public notification, apply all or any of
the provisions of the Sixth Schedul e contained in paragraphs
1-17 to any tribal area specified in Part B of . the table
quoted by nme earlier. The second is that the Governor may
exclude fromthat table any tribal area specified in Part B.
Both these powers are subject to prior approval of the
President. The third matter is that until the tribal  ‘areas
in Part B are brought in line with the autononmous districts,
the adm nistration nust be carried on by the Governor in-his
di scretion as the agent of the President, in the sane nanner
as if those areas were Union territory. These provisions
show that in respect of the tribal areas in Part B the
CGover nor acts f or hi nsel f when carrying on t he
adm ni stration and any change as contenpl ated by cl auses (a)
and (b) of sub-paragraph (1) of Paragraph 18 mnust receive
prior approval of the President. The State Executive or the
Legi sl ature have no say in the matter.

I now cone to the provisions of paragraph 1(3) read
with paragraph 14 and 20 under which the present action
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purports to be taken. It is convenient to | ook at paragraph
20 first. The tabl e appended to that paragraph has already
been quoted. The nmmin part which describes the' extent of
t he autonomous districts named in Part A of the table at the
end nmay now be read:
"20. Tribal Areas.-
(1) The areas specified in Parts A and B of
the table below shall be the tribal areas
within the State of Assam
(2) The United Khasi-Jaintia Hills District
shall conprise the territories which before
the comencenent of this Constitution were
known as the Khasi States and the Khasi and
Jaintia Hills District, excluding any areas
for the time being conprised wthin t he
cantonment and rmunicipality of Shillong, but
i ncl.udi ng so nuch of the area conprised wthin
the municipality of Shillong as formed part of
the Khasi State of Mylliem
Provi ded that for the purposes of clauses (e)
and (f) of sub-paragraph (1) of paragraph 3,
par agraph 4, paragraph 5, paragraph 6, sub-
par agraph (2), clauses (a),(b) and (d) of sub-
par agraph (3) and sub-paragraph (4)
800
of paragraph 8, and clause (d) of sub-
par agr aph (2) of paragraph- 10 of this
Schedul e, no part of the area conprised wthin
the nmunicipality of Shillong shall be deemned
to be within the District.
(2A) The M zo District shall conprise the area
whi ch at the comencenent of thi's Constitution
was known as the Lushai-Hlls District.
(3) Any reference in the table bel owto any
district (other than the United Khasi-Jaintia
Hlls District). and- the Mzo District or
administrative area shall be construed as a
reference to that district or area at the com
mencement of this Constitution
Provided that the tribal areas specified in
Part B of the table below shall not include
any such areas in the plains-as may, with the
previ ous approval of the Pr esi dent, be
notified by the Governor of Assam in that
behal f."
These sub-paragraphs give the extent of  the autononous
districts. The tabl e does not identify any area except by
nane but the demarcation of the areas is done by the above
sub- par agr aphs. The tribal areas are not i mutable. They
can be changed, so also the autononbus districts. The
guestion is howis this to be done ? The third sub-paragraph
of the first paragraph |ays down one of the steps. It
provi des :
"1. Aut ononpbus districts and aut ononous
regi ons. -
(2) . . . . . . . .
(3) The CGover nor nay, by public
notification,-
(a) include any area in Part A of the said
tabl e,
(b) exclude any area fromPart A of the said
tabl e,
(c) create a new aut ononous district,
(d) increase the area of any autononous
district,
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Pr ovi ded
under cl auses

(e) dimnish the area of any autononous
district,
(f) unite two or nore autonomous districts
or parts thereof so as to formone autononous
district,
(g) define the boundaries of any autononous
district.
that no order shall be made by the Governor
(c), (d), (e) and (f) of this subparagraph

except after consideration of the report of a

801

Conmi ssi on appoi nt ed under sub-paragraph (1) of paragraph 14
of this Schedule."

Some ot her
here It provides :

Lastly there

guestion
i rrel evant
802

is
in

steps are laid down in paragraph 14 nentioned

14. Appoi ntment of Conmission to inquire
into~ and “report. on the admnistration of
aut ononous districts and aut ononous
regions.----

(1) The Governor nay at any tine appoint a
Conmi ssion to exam ne and report on any matter
speci fied by him relating to t he
adm ni stration of the autononpus districts and
aut ononmous - regions in the State, including
matters specified in clauses (c), (d), (e) and
(f) | of’ sub-paragraph (3) of paragraph 1 of
this Schedule, or may appoint a Conmission to
inquire into and report fromtine to time on
the adnmini stration of autononous districts and
aut ononmous regions-in the State generally and
in particular on-
(a) the provision of educational and nedica
facilities and conmmuni cati ons in such
di stricts and regions;
(b) the need forany new special |egislation
in respect of such districts and regions; and
(c) the administration of the Ilaws, rules
and regulations nade by the District and
Regi onal Council s;

and define the procedure to be followed by
such Commi ssi on.

(2) The report of every such Conmm ssion wth
the recomendations of the Governor wi th
respect thereto shall be laid before the
Legislature of the State by the Mnister
concerned together with an explanatory neno-
randum regarding the action proposed to be
taken thereon by the Government of Assam

(3) In allocating the business of the
CGovernment of the State anbng his Mnisters
the Governor may place one of his “Mnisters
specially in charge of the welfare 'of the
aut onormous districts and autonompus regions in
the State.”

are the provisions,of paragraph 21 and the
whet her they involve-the final step or are
this behalf. Paragraph 21 reads :

"21. Anendnent of the Schedul e. -

(1) Parliament may fromtinme to time by |aw
amend by way of addition, variation or repea

any of the provisions of this Schedule and,

when the Schedule is so anended, any reference
to this Schedule in this Constitution shall be
construed as a reference to such Schedule as
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so anmended

(2) No such lawas is nentioned in sub-

par agr aph

(1) of this paragraph shall be deened to be

an amendnent of this Constitution for the

pur poses of article 368."
Now t he case of the appellant is that although a Conmi ssion
was appointed and nmde its report to the Governor, the
CGover nor neither considered the report nor nade hi s
recomendati ons as required by paragraph 14. The Governnent
of Assam drew up its proposals which were sent to the
CGovernor who nerely noted on the file, "Seen Thanks" and
returned the papers which were then placed before the
Legislature of the State and the Legislature :approved the
proposal s by a resolution. The contention of the appellant
is that far fromplaying the key role which the policy
underlying the Schedule envisages, the Governor |left the
entire matter to the CGovernnent and at the end of the
del i berations ~ expressed hinself by saying "Seen Thanks"
which at. best was a very vague expression. In t he
alternative it is contended that - no action could be
effective without Parliamentary |egislation under paragraph
21, to amend the operative portion of paragraph 20 which
Parliament alone can amend. Reference is nade to |egis-
lation by which the tribal areas were changed on previous

occasi ons by Parlianent. In my judgnent both t hese
criticismare well founded.
It will be noticed that the Governor’s powers under sub-

paragraph 3 of paragraph | are to include or to exclude any
area fromPart A of the Table. These are clauses (a) and
(b) of this sub-paragraph. Then the powers are to create a
new autononmpus district (cl. (c) ), toincrease (cl. (d) )
or dimnish (cl. (e) ) the area of any autonomous district,
unite two or nore autonomous districts or parts thereof so
as to formone autononous district (cl. (f)), define the
boundari es of an autononous district cl. (9g).

Powers in clauses (a), (b) and (g) are not subject to the
proviso and the Conm ssion under paragraph 14 need not be
consulted before taking action under them Action/ taken
under 'C auses (a), (b) and (g) need not be reported to the
Legi sl ature
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of the State. | shall have sonething to say about it |ater
because unl ess clauses (a) and (b) are also considered it is
not possible to, interpret the other clauses.

We are concerned with powers exercisabl e under cl auses (c),.
(d) and (e) and the procedure contenplated by the proviso
to, paragraph 1(3) read wi th paragraph 14 nust be foll owed.
The Governor has issued the public notification.. There is
no provision which bars inquiry : Is the action taken /valid
? Since the action is not under clauses (a) and “(b) even
Part A of Table attached to paragraph 20 is not ‘altered
either directly or by inplication. Paragraph 1(3) al so says
not hi ng about the anmendrment of paragraph 20 and as  that
power cannot be inplied in view of paragraph 21 that
paragraph also continues unaltered. The notification thus
says one thing and paragraph 20 and the Table another. This

is clearly a situation which could not have been. intended.
We are dealing with a Constitution which no agency |ess than
Parliament can amend. Take anot her exanple. Suppose the

Governor next intends to exclude so nmuch of the area com
prised within the Municipality of Shillong as forns part of
the Khasi State of MWlliem |If he can do that by a
notification he may but what about paragraph 20(2) and the
Table ? H s notification will be that the area conprised
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within the Minicipality of Shillong as fornms part of the
Khasi State of Mylliemshall formthe autononous district.
The other part will form another autononous district or go
out of the tribal area. Suppose the Governor next divided
the Khasi and Jaintia Hlls sections and formed t wo
aut ononmous districts by another notification. The Governor
has no power wunder clauses (c), (d) and (e) to anend
paragraph 20 or the Table. Wether he has that power over
par agraph 20 even under clauses (a) and (b) is open to rmuch

doubt . The paragraph and the Table wll thus remain
unaltered and the notification will render them obsolete.
It was argued by the |learned Attorney GCeneral that the
par agraph and the Table will be inpliedly amended. | regret
| cannot accept this argunment. W are dealing wth the
Constitution. It provides within itself how Schedules 5 and
6 can be anended. Any other node of anmendnent is

necessarily prohibited. There can be no amendnent by any
ot her ~agency much |less an inplied repeal and an inplied
amendnent , I's the anendnent of the Constitution such a
sinple affair that a notification of the Governor amends its
provi sions by inplication ?

I shall now consider the cases arising under clauses (a)
and’ (b). There is sone difference between clauses (a) and
(b) on the-
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One hand and cl auses (c), (d), (e) and (f) on the other. It
is significant that the procedure of paragraph 14 need not
be followed when the CGovernor acts under the former group
Clauses (a) and (b) cannot therefore cover the sane ground
as ,clauses (c), (d), (e) and (f). They are not .a sumary
of the action envisaged by the other cl auses. They nust
represent inclusion and exclusion of areas fromPart A of
the Table. Oherwi se there would be a reference to them in
the proviso. The proviso covers only those cases where the
area of the autonompus districtsis involved and changes are
made therein. The first two clauses nmention the Table but
not the others. Now the |egislative power of the State does
not extend to the tribal areas.  The executive power  being
coextensive wth the |egislative power does not ~extend

ei t her. In Schedule 5 the executive power has been
expressly extended. In Schedule 6 there is- no such
extension. Simlarly the word 'control’ is omtted in Art.
244(2). The Uni on Governnent al so has not been given the

power to issue directions to the State Governnent as is the
case in Schedule 5. There is no requirenent-of prior consent
of the President or his approval as in the Fifth Schedul e or
paragraph 18 of the sixth Schedule. A notification under
clauses (a) and (b) would be subject to no control except
that of Parlianent. This denonstrates the utter need of
Parlianmentary legislation to amend the schedul e particulary
par agraph 20 and the Tabl e.

The notification issued by the Governor is not under cl auses
,(a) and (b) but that hardly nakes any difference. It  does
not amend paragraph 20 or the Table. No doubt when al
proper notions have been gone through the United Khasi-
Jaintia Hlls District will be cut dowmn by excluding the
Jowai Sub-Division and the Jowai Sub-Division will energe as
an autonompus district. But one such step and the fina
step nmust be to anend the Sixth Schedule. That can only be
amended by Parlianent under the powers granted by paragraph
21. If the notification alone did that there would be
ant i nony between the notification and t he Schedul e.
Par agraph 21 says that Parlianment nay anend the Schedule by
way of addition, variation and repeal. 1In ny opinion this
power still remains to be exercised to conplete the chain of
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steps necessary to alter the autononous districts, the nanes
and areas of which are laid down by Parlianment. The
Governor’'s notification is no doubt one of the neans of
achi eving the change but the effectiveness can only be given
by Parlianent. No wonder that on three previous occasions

Parliamentary power was in fact exercised. Sub- par agr aph
2(A) was added by Parliament. At
805

that tine consequential changes were also nade in sub-
paragraph (3) and item No. 3 of Part A of the Table was al so
changed. It is to be noticed that there is a difference
bet ween paragraph 6(2) of the fifth Schedul e and paragraph
1(3) of the sixth Schedule. The fornmer authorises the
President to include in his order such incidental and
consequential provisions as may appear to him to be
necessary and proper. As this, extra jurisdiction is
m ssing the GCovernor acting under the Sixth Schedule can
only draw up a notification. He cannot do anything nore.
Till Parliamentary legislation follows, the final and
effective step is wanting inthe purported action. It is as
if the key stone is m ssing.

The action of the Governor is, with respect, not sustainable
on the other ground al'so. The analysis of the provisions of
Schedules 5 and 6 into which | went earlier clearly
denonstrates that the Governor is nmade specially responsible
for various matters connected with the adm nistration of the
autononous districts. W have seen above that the executive
authority of the State of Assamdoes not extend to the
autonomous districts as it does to the tribal areas in
States other than Assam Further the Union has  not been
given the power to give directions as to the admnistration
of the autononous districts. This is because the autononous
districts and autononous regions are -adm nistered by
Councils which, subject to the control -~ of the Governor

function independently. VWhat ~the real position of the
CGovernor is, vis-a-vis the Councils on the one hand and the
State Government on the other will be clear if we look into

the history of the administration of these areas’ and the
previous constitutional provisions.relating to the excluded
and partially excluded areas as they were previously called.

These areas, which were known as backward areas, were from
the wearliest times excluded fromthe operation of laws,

either completely or partially and they were directly
adm ni stered under |aws nmade by the Executive under the
authority of the Governor Ceneral. These orders  bore
resenblance to the Orders in Council of the Crown. ~As the
legality of the laws was seriously in question the Indian
Councils Act of 1861, made provision validating these so-
called Ilaws, by enacting that "no rule, law or . regulation
nmade before the passing of the Act, by the Governor ~ Genera

or certain other authorities shall be deemed invalid by
reason of not having been made in conformity wth the
provisions of the Charter Act." The power, which was 'taken
away, was again conferred on the Governor General by the
Government of India Act 1870 (33 and 34 Vict. ¢c. 3) and the
CGovernor Ceneral was allowed to |legislate
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separately for these backward tracts. Draft regul ations
were submitted by the Governors-in-Council, Li eut enant

CGovernors or Chief Comm ssioners and after their approval by
the Governor General becane |aw for these areas. This state
of affairs existed right down to the Governnent of India Act
1915. As difficulty arose in determning what |laws were in
force in which area, the Scheduled Districts Act XV of 1874
was passed which enabled public notifications to be issued.
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The preanble of that Act clearly sets out that the object
inter alia was to ascertain the enactrments in force in any
territory and the boundaries of such territories. This Act
then specified the "Scheduled tracts" and the Local Gov-
ernment s were given the power to extend by public
notification to any Scheduled District, wth or wthout
nodi fication, any enactnent in force in British India. Wen
the Government of India Act 1915 was enacted, the Governnent
of India Act 1870 (33 and 34 vict. c. 3) was repeal ed by the
4t h Schedul e and s. 71 was included which in effect provided
the sanme procedure for making and applying | aws as has been
descri bed above. When the Government of India Act 1919 (9
and 10 Geo. ch. 101) was passed s. 52-A was inserted which
read:
"The Covernor-General in Council may declare
any territory in British India to be a
"backward “tract’~ and may, by notification,
wi-th such sanction as aforesaid, direct that
this Act shall apply to that territory subject
to such exceptions and nodifications as may be
prescribed in the notification
Where t he Governor-General in Council has, by
notification,  directed as aforesaid, he my,
by the same or subsequent notification, direct
that / any Act of the Indian legislature shal
not apply to the territory in question or any
part' thereof, or shall apply to the territory
or any part thereof, subject to such
exceptions or nodifications as the Governor
General - thinks fit, or my  authorise the
Governor in Council to give simlar directions
as respects any Act of the local |egislature."
Thus at the inauguration of the Governnent of India Act 1935
the position was that the Governor General in Council or the
Governor etc. wunder his directions legislated for these
backward tracts and the Governor General could direct that
any Act of the Indian Legislature should not apply at all or
should apply with such exceptions and nodifications as the
Governor CGeneral might think fit. Mst of these areas were
excluded from the legislative power of the Central and
Provinci al |egislatures and
807
The Governors were responsible for their admnnistration. In
the bill of the Government of India Act 1935 the distinction
bet ween t he excluded and partially excluded areas was - nade.
This all owed the Wite Paper and a Sixth Schedul e was framed
in which the |Ilist of these areas was given. But this
Schedul e was wi t hdrawn and the designation of the areas. was
&one by the Government of India (Excluded and Partially
Excl uded Areas) Order 1936, dated March 3, 1936. The
di stinction between the excluded and partially" excluded
areas was this: Excluded areas cane directly wunder the
CGovernor in his discretion and therefore the adm nistration
of the areas was a direct responsibility of the Governor
hinself. (Parl. Debates Vol. 301, col. 1395). In the
Report of the Joint Commttee it was stated (para. 67) that
in spite of Provincial Autonomny, "the Excluded Areas (i.e.
tracts where any advanced formof political Organisation is

unsui t ed to;the primtive character of t he
i nhabitants)...... will be administered by the Governor
hinself and Mnisters will have no constitutional right to

advise him in connection with them" Paragraph 89 again
stated that "Mnisters shall advise the Governor in al

matters other than the adninistration of Excluded Areas."
The position about the Excluded Areas was sunmmed up in
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par agr aph 144 of the Report thus :
"It is proposed that the powers of a
Provinci al Legislature shall not extend to any
part of the Province which is declared to be
an "Excluded Area" or a ’'Partially Excluded

Area’. In relation to the forner, t he
Governor wll hinmself direct and control the
adm nistration; in the case of the latter he

is declared to have a special responsibility.
In neither case will any Act of the Provincia
Legislature apply to the Area, unless by
direction of the Governor given at his discre-
tion, wth any exceptions or nodifications
which he nmay think fit. The Governor will
al so be enpowered at his discretion to nmnake
regul ati ons ~having the force of law for the
peace and good government of any Excluded or
Partiall'y Excluded Area. We have already
expressed our approval of the principle of
Excluded Areas, and we accept the above
proposal s as bot h necessary and reasonable, so
far as the “Excluded Areas pr oper are
concer ned. We thi nk, however, t hat a
distinction mght well be drawmm in this
respect ~between Excluded Areas and Partially
Excluded Areas and that the application of
Acts to, or the framing of Regulations for,
Partially Excluded Areas is an
Sup. Cl/66-5
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executive —act ~which mght appropriately be
perfornmed by the Governor on the advice of his
M nisters, the decisions taken in each case
bei ng, of course, subject to the Governor’'s
speci al responsibility for Partially Excluded
Areas, that is to say, being subject 'to his
right to differ fromthe proposals of his
Mnisters if he thinks fit."
The adm nistration of these areas thus followed the anal ogy
of the Governor-General’s reserved departnents, ~and the
expenditure for these areas required by the  Governor,
whether from the Provincial or Central revenues was - not

subject to the vote of the Provincial Legislature. In the
administration of the Tribal areas the Governor was to -act
as the agent of the Governor-Ceneral. The adm nistration of

the partially excluded areas was a special responsibility of
the CGovernor Ceneral.
These provisions of the Governnent of India Act were,
therefore, so designed that the "Excluded Areas"  were
excluded fromthe Provincial and Central Legislatures and
the administration of these areas was vested in the Governor
in his discretion while the administration of the "partially
excluded areas" was in the control of the Mnisters subject
to the special responsibilities of the Governor acting in
hi s individual judgnent.
As regards the nachinery for transfer of areas the Parlia-
nentary Debates (Vol. 299, <cols. 1553-54) contain the
follow ng policy statement
"There is bound to be infiltration from one
district to another, and in the course of
times, we nmmy be able to bring certain of
t hese districts under t he ordi nary
admi ni stration. In that case there ought to
be power to nake the transfer and the powers
ought to be exercised in such a way that there
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is Parl i anmentary protection behi nd the
transferred ar ea. W ensure t hat t he
transfer, can only be undertaken by an order
in Council, which has to obtain the approva
of both Houses."
The Oder in Council now has the counterpart in the
notification of the Governor and the approval of the
Parlianment has its counterpart in the anendnent of Schedul es
5 and 6 which our Parlianment al one can undertake.
The resulting position was the enactnment of ss. 91 and 92 in
the CGovernment of India Act 1935 which may be set out here

"91. Excl uded areas and partially excluded
ar eas.
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(1) In “this Act the expressions ' excluded
area’ ~and ‘"partially excluded area" nean

respectively such areas as Hs Majesty may by
Oder in Council declare to be excluded areas
or partially excluded areas.

The Secretary of State shall lay the draft of
the Order which it is proposed to recomend
H's Myjesty to make under this sub-section
before Parliament within six months from the
passi ng of this Act.

(2) H s Majesty may at any time by Order in

Counci |~ -
(a) direct that the whole or any specified
part = of an excluded area shall becone, or

becone part of, a partially excluded area;

(b) direct the whole or any specified part
of a partially excluded area shall cease to be
a partially excluded areaor a part of such an

ar ea;
(c)alter, but only by way of rectification of
boundari es, any excluded or partially

excl uded ar ea;

(d)on any alteration of the boundaries of a
Province, or the creation of a new 'Province,
declare any territory not previously included
in any Province to be, or to formpart of, an
excluded area or a partially excluded area,
and any such Order may contain such incidenta
and consequential provisions as appear to His
Maj esty to be necessary and proper, but save
as aforesaid the Order in Council nade under

subsection (1) of this section shall ~not be
varied by any subsequent Order."
"92. Admi ni stration of excluded areas. and

partially excluded areas.

(1) The executive authority of a Provi nce
extends to excluded and partially " excluded
areas therein, but, notw thstanding anything
in this Act, no Act of the Federal Legislature

or of the Provincial Legislature, shall apply
to an excluded area or a partially excluded
area, unl ess t he CGover nor by public

notification so directs, and the Governor in
giving such a direction with respect to any
Act may direct that the Act shall in its
application to the area, or to any specified
part thereof, have effect subject to such
exceptions or nodifications as he thinks fit.
810

(2) The Governor may nmeke regul ations for the
peace and good governnent of any area in a
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Province which is for the tinme being an
excluded area, or a partially excluded area,
and any regulations so nade nmay repeal or
amend any Act of the Federal Legislature or of
the Provincial Legislature, or any existing
Indian law, which is for the tine being
applicable to the area in question
Regul ati ons made under this sub-section shal
be subnmitted forthwith to the Governor-Cenera
and until assented to by himin his discretion
shall have no effect, and the provisions of
this Part of this Act with respect to the
power of H's Majesty to disallow Acts shal
apply in relation to any such regulations
assented to by the Governor-Ceneral as they
apply in relations to Acts of a Provincia
Legi sl ature assented to by him
(3) The Governor shall, as respects any area
in aProvince which is for the tine being an
excluded area, exercise his functions in his
di scretion.”
After these two sections were-enacted the Schedul ed District
Act 1874 becane obsol ete and was repeal ed by the Adaptation
of Laws Order 1936.
The question is : has the position changed in any way ?
think not. The fundanental fact, as | said before, is that
article 244(2) very tersely says that the provisions of the
Si xt h Schedul e shall ‘apply to the adm nistration of the
tribal areas in the State of Assam No inspiration can,

t her ef or e, be drawn- from- the other parts of the
Constitution. No doubt the Governor is the constitutiona
head of the State of Assam having a Council ~of Mnisters.

But the history of these backward tracts and the schene of
the Sixth Schedule show that the Governor is intended to
di scharge special functions inthe adnmnistration of the
Tribal Areas in Assam in which a start in denocratic
institutions is being made. There is no dyarchy in the
Tribal areas in Assam so that the Governor nay be i'nduced by
the Council of Mnisters to do contrary to what his judgnent
requires. Nor are the functions of the Governor nade
subject to the scrutiny of the Governnent of Assam | ndeed
the CGovernment of Assamis nentioned in four places only and
an exanm nation reveals that no special power has been
granted to it at least in three places. |n paragraph 3(a)
proviso it is provided that no law of +the District or
Regi onal Councils shall prevent the conpul sory acquisition

of land for public purposes by the Governnent of ‘Assam in
par agr aph 8
811

the assessnent of land revenue and its collection by the
Councils is to be in accordance with the principles followed
by the CGovernment of Assamin the State of Assam generally,
in paragraph 9 if any dispute arises between the Councils
and the Government of Assam over the distribution  of
royalties the Governor is to decide in his discretion what
the share of each should be. The fourth and the |ast
reference is at the end of paragraph 14(2). Under that
par agr aph there is provision for the appointnent of
Conmi ssions for various purposes nentioned in the paragraph
and paragraph 16. One such conm ssion considers the forma-
tion of and changes in the autononobus districts as
contenpl ated by paragraph 1(3)(c), (d), (e) and (f). The
sub- paragraph contenplates all these reports because the
report of every conmission appointed for any pur pose
mentioned in paragraph 14(1) or paragraph 16 together wth
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the recommendations of the Governor and an explanatory
nmenor andum regardi ng the action proposed to be taken thereon
by the Governnent of Assamhas to be laid before the
Legislature of the State. Confining nyself to the changes
in autononous districts contenplated by paragraph 1(3)(c),
(d), (e) and (f), it is clear that if the State Governnent
agreed wth the Governor there would be no need explaining
what action the Governnent was going to take. The State
CGovernment would not then be required to take any action
(apart frominplenenting the decision adm nistratively) and
the Governor would notify the changes. The need for an
expl anatory menorandum regardi ng the action proposed to be
taken by the Governnent would really arise in a situation in
whi ch the Governor’s recommendati ons are not accepted by the
State Government. We nust not forget that there are many
other matters for which diverse conmm ssi ons may be appoi nt ed
and there would be-different kinds of reports. There may be
room for  detailed differences over the reports of other
conmi ssions which the Legislature may have to consider. The
CGovernor ‘nust be expected to-act independently and not wth
the advice of Mnisters: Should - differences arise the
Legislature would decide. It is intended to wield contro
over the Governor. It is the authority to decide whether
the Governor’s action in annulling or suspending acts and
resol utions of District and Regional Councils shoul d
continue or not. The CGovernor also has to obtain the
previous approval of the Legislature of the State before
assum ng the admnistration of the area of a Counci

di ssolved by him and the Council must be heard by the

Legi sl ature. There would be no need to bring in the
Legislature if the Governor was al ready being advised by his
Council of Mnisters. Apart from this control " of the
Legi sl a-
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ture of the State in specified matters, there is nothing to
show that in addition the District and Regional Councils
which are autononobus in alnpbst every way, are to be
controlled by the Council of Mnisters through the Governor
It is in this background that the action of the Governor
nmust be considered and the totality of the action taken this
time conpared with what was done in the past. | shall first
take the facts. The Commi ssion nade its report on the 24th
January, 1964. In the opinion of Nayudu J. it is nentioned
that the entire proceedings were placed before the Hi gh
Court and the | earned Judge observes that on 28th August,
1964, there was a note taken on the file which read
"I'n the present case we have not referred the
matter to HE (the Governor) at any stage’
The report together wth the expl anat ory menor andum
regardi ng the action proposed to be taken by the Governnent
of Assam was placed before the Legislature of the State on
Septenber 25, 1964. This nenorandumin its |last paragraph
said :
"After a careful consideration of the report
and the recommendation of the Governor, the
Gover nirent has deci ded to accept t he
recomrendati ons of the comm ssion and give
effect to them by taking necessary admi -
nistrative and other steps in this direction."
There is no doubt a mention of the "reconmmendations” of the
Governor but in point of fact there was no reconmrendation
Al'l that the Governor did was to see the file before it went
to the Legislature and wote "Seen, thanks". This in ny
opinion, and | say it respectfully, hardly squared with the
speci al responsibilities contenplated by the Sixth Schedul e.
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Wien we turn to the comm ssion’s reconmendations we find
sone confusion as to whether a separate Regional Council was
being recomended for Jowai Sub-Division or a separate
aut onormous district. The recomrendation of the Comm ssion
r eads
"To sumup, we feel that if the inhabitants of
the Jaintia Hills work together and nmintain
the existing systemof adm nistration, there
is no reason why a separate District Counci

for Jowai should not be a success. The
establ i shnent of a separate District Counci
woul d, we think, resolve the prevailing

tensi on and bitterness, due to |I|ack of
uniformty in admnistration, between them and
the Khasis, and we hope lead to a better
under standi ng bet ween t hem
813

We-accordi ngly recommend the creation of a new
Aut ononmous District Council for the Jowai Sub-
di vision of the United Khasi and Jaintia Hills
Aut ononpbus District by excluding the areas
conprising the areas of the said Sub-division
from the United Khasi and Jaintia Hills
Aut ononpbus - District. As we see it, the nmain
obstacl e 'to snmooth working of the new District
Council/ will be the Jaintias who are opposed
to bifurcation.

In conclusion, we may point out that,according
to the 1961 Census, the area of Jowai Sub-
di vi si on is 1,515 square niles with a
popul ation of 82,147 conpared wth 1, 888
square mles and population of 54,319 in the
North Cachar Hills, wherethere is already a
separate District Council".
The |anguage is appropriate to the formation of a Regiona
"Council but it my be conceded that on the whole an
autononus district was neant.
In view of what | have said here bearing upon the specia
responsibility of the Governor as envisaged by the sense and
letter *of the Sixth Schedul e considered in the light of the
l ong and uniform history of these backward tracts which have
al ways been specially adm nistered, it is perhaps right to
think that the Governor was very nuch in the background and
the initiative and the formati on of opinion was by the State
CGovernment. The Governor was apparently only inforned after
everything was over as to what was being done. No doubt the
CGovernor’s remarks "Seen, thanks" did not express a dissent
when he saw the file and it may be presuned that he accepted
the proposals of Governnent. But that was hardly what the
Si xth Schedul e expected of the Governor. No naterial from
any forner occasi on when the changes were made in the triba
areas, was placed before us |o show the practice or
procedure then followed. The only circunstance that has
cone to light shows that on three separate occasions
parlianmentary | egislation was undertaken, although it is not
in evidence whether it was supplenmental to action under

paragraph 1(3) by the Governor or without it. It 1is true
that |egislative practice is not regarded as concl usive and
it will be less so here because Parlianment was always

conpetent to act by itself to amend the Schedule. But it is
a circunstance which also points in the direction that
Parliamentary |egislation nust cap all other steps if the
Schedule is to read true to the new situation
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Wthout Parlianmentary |egislation anending the Schedul e,
readers of the Constitution will have to hunt for Governor’s
notifications to know what is the extent of tribal area in
Assam how it is divided into autononobus districts and what

is the tribal area governed under paragraph 18. |In course
of time when many such notifications have i ssued paragraph
20 will beconme obsolete ,and out of date. On the opposite

vi ew which | have been unable to accept, it is, even today,
i naccurate and does not nean Wat it says.
In this view of the matter I amof the opinion that the
appeal should be allowed and the respondent State ordered to
bear costs throughout.

ORDER
In accordance with the opinion of the magjority the appeal is
di sm ssed with costs.
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