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1. Leave granted.

2. Thi s appeal was filed against the order, dated
August 2, 2004 by which a | earned Singl e Judge of t he
Rajasthan H gh Court 'set aside both the interimand fina
orders, dated August 3 and Septenmber 6, 2001 passed by
the Appellate Authority for Industrial and Financia
Reconstruction, New Del hi (AAIFFR) and remtted the
matter to it for passing fresh order after giving an
opportunity of hearing to all the concerned parties. The
AAl FR order (that was set aside by the High Court) had
di sm ssed the appeal filed by Ms.Jai pur Udyog Ltd.,
respondent No.1, and affirned the order of its w nding up
passed by the Board for Industrial and Fi nancia
Reconstructi on Bench-11 (BIFR) on Novermber 24, 2000 in
Case No. 17 of 1987. The H gh Court took the view that
the AAIFR had di snmi ssed the appeal of respondent No.1

wi thout giving it a reasonable opportunity of hearing and,
accordingly, gave direction for fresh hearing of the
matter. The order passed by the Hi gh Court was brought
before this Court in appeal by a workers’ union, namrely,
Cenent Workers Karanthari Sangh. The appeal was

based on the plea that the remand to the AAIFR woul d

not serve any useful purpose but would lead to an
unnecessary and unreasonabl e prol ongation of the

matter causing great prejudice and distress to the

wor kers who had al ready suffered nuch due to non-

paynment of their dues for a very long tinme. Thus the
appeal at its inception appeared to present for
consideration the sinple and limted issue as to whether
the H gh Court was justified in taking the view that the
order passed by the AAIFR was in breach of the
principles of natural justice and for that reason renitting
the proceeding to it.

3. However, during the pendency of the proceeding
before this Cburt certai n devel opnents took place that
tend to somewhat shift the focus fromthe limted issue
as indicated above. On August 26, 2006, while the
Speci al Leave Petition giving rise to the appeal was
pendi ng before the Court, the appellant-workers’ union
entered into a bipartite agreenent with respondent No. 1,
M s. Jai pur Udyog Limted (JUL) in purported settlenent
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of the dues of the workers/enpl oyees at Sawa

Madhopur, Phallodi Quarries, Jaipur, Delhi and

Chandi garh offices represented by the Sangh. A copy of
the agreement was brought on record as Annexure 'A to
I.A No.8 of 2006 filed in the Special Leave Petition on
August 31, 2006. The settlenment between the appell ant-
union and JUL gave rise to a chorus of protests by other
sections of workers who alleged that the settlenment was
fraudul ent, collusive and a sell out to the management of
JUL. A nunber of inpleadnent applications were filed
(vide I.A. Nos.9 & 10 of 2006, 12 of 2007) on behal f of
different Unions claimng to represent the worknmen of
JUL at Jai pur and at Kanpur.

4, On Decenber 4, 2006 when the Special Leave
Petition was taken up the settlenent was brought to the
notice of the Court and a joint prayer was made by the
appel  ant and JUL that the dispute between the

enpl oyees and t he enployer may be permtted to be
settled in terns of 'the agreenent and the AAFIR be
directed to nonitor the inplenentation of this settlenent
inletter-and spirit. The other Unions seeking

i mpl eadnment in the proceedi ngs before this Court raised
strong objections to the settlenment. The Court, however,
permtted the agreement to be inplenented in terns of
prayer (b) in the application (I.A No.8 of 2006) subject, of
course, to the rights of those Unions who had filed
applications for inpleadnment and/or had approached the
Labour Comm ssioner (agai nst the settlenent in

guestion). On April 10, 2007, it was represented before
the Court that a |arge nunber of enpl oyees had received
paynments in terns of the settlenent. The clai mnmade on
behal f of the appellant and respondent No.1l was

di sputed by others. Hence, the Court felt the need for
some investigation on certain issues of facts and as
agreed by the counsel for the parties, appointed M.
Justice N. N Mathur, a fornmer Judge of the Rajasthan

Hi gh Court, to nake an enquiry on points indicated i'n
the order as follows:

"(a) How many of the enpl oyees have opted for

settlenent with respondent No.1 Conpany

and/ or respondent No. 7.

"(b) It is stated by M. Mkul Rohtagi, |earned
seni or counsel that about 1700 enpl oyees

have already accepted the settlenment. 1In case,
necessary nmaterials and records are produced
to justify the claim M. Justice N N Mathur
need not ascertain the views of those who have
opted for settlenent. So far as others are
concerned, the views of individual workers
shal | be ascertained."

As requested by the Court, M.Justice Mathur nade the
enquiry and submitted his report dated August 9, 2007.

It is a detailed report and it considerably hel ped the
Court to appreciate the main features of the controversy.
5. These devel opnents taking place after the filing of
the Special Leave Petition conpel us to take note of
certain facts and circunstances antecedent to the

i medi at e cause that brought this matter to this Court.

6. Al the controversies in the case, as may be

gat hered fromthe above, revolve around the attenpts at

the rehabilitation/revival, or conversely the w nding up of
M s. Jai pur Udyog Limited (JUL). JUL was incorporated

in May 1948 as a private limted conpany. It set up a
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cenent factory at Sawai Madhopur for which the supply

of raw material, i.e., linmestone cane from Phall od
Quarry at a distance of about 25 kns. In the year 1955,
it was converted into a public limted company. In 1967,
it acquired a jute mll in Kanpur with a viewto

manuf acture cenment bags for captive consunption in the
cenent unit at Sawai Madhopur. After going through
many ups and downs over a period of about forty years
the cenent factory of the conmpany canme to be closed
down in the year 1987. And finally JUL was declared a
sick company by the order, dated August 26, 1987

passed by the BIFR that cane to find and hold that the
conpany was not in a position to nake its net worth
positive on its own within a reasonable tine. At that tine
the conpany had on its hands, apart froma nunber of

very onerous financial liabilities, |arge bodies of worknen
both at Sawai Madopur and at Kanpur
7. After sone initial attenpts at the

revival /rehabilitation of JUL failed, another conpany

M s. Gannon Dunkerl ey Conpany Ltd. (GDCL) canme on

the scene. 1n-1991 a proposal for the revival of JUL cane
up before the BIFR GDCL was the main party to the
revival plan. The BIFR sanctioned the revival schene by
order, dated July 21, 1992 and it was called ' SS-92’

Under the sanctioned scheme GDCL was to take over

JUL, for its revival, along with all assets and liabilities.

The cut off date for the restructuring of capital and
liabilities was fixed as March 31, 1992. The I'RBI was
appoi nted as the nonitoring agency. The schene
stipulated that GDCL woul d take over of the managenent

of JUL fromits erstwhile pronpters. The cost of the
schenme (SS 92) was Rs. 38.41 crores, out of which

Rs. 18.12 was to cone fromthe pronoters (GDCL) as
contribution/unsecured | oans, Rs.10 crores by sale of
assets and the remaining Rs.10.29 crores by sal es tax
deferment. The liability of JUL was restructured and after
substantial wavers the restructured liabilities of Rs.53.86
crores were reschedul ed for paynment. In order to neet
the pressing liabilities, an amunt of Rs.2.54 crores was
mar ked for i medi ate di sbursenent. I'n the scheme (SS

92) it was stated that the strength of workers at the tinme
of the closure of the unit was 3515, including 1030
wor kers enployed in the quarry. The conpany (JUL) had

al so enpl oyed, on an average, 150 workers on casua

basi s and 200 workers on contract basis.

8. At that time (as we shall see later) JUL had many
creditors, including government departnents, statutory
bodi es, banks and private parties but the dues of the
enpl oyees need to be specially nentioned. In the
sanctioned revival schene in regard to the enpl oyees it
was provided as foll ows:

" Enpl oyees:

(i) Shal | accept settlenment of arrear
wages/ sal ari es/ bonus (i ncluding the
sanme during the period operation of JUL
was under suspension) (anpunting to

Rs. 1241 | acs approxi mately) for Rs.300

| acs payabl e on deferred basis in 3 equa

annual installnents.

(ii) Shal | agree for |abour rationalization
progranmme as woul d be inpl enented,
wi th hi gher productivity norms."
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Later on, in the proceedings both the BIFR and the

AAl FR had the occasion to comment that in order to

nmake the revival of JUL possible under SS-92 the

enpl oyees had made great sacrifices and had settled for
the much small er amount of only Rs.3 crores (payable in
three installnents) in place of Rs.12.41 crores being
their lawful dues. The workmen had gi ven up three-

fourth of their dues in the hope and trust that the new
promoter (GDCL) would start the unit and they woul d be
able to keep their jobs. Their hope was, however,
conpletely belied and the worknen were left "in a very
pat hetic situation.’

9. On January 9, 1996, GDCL commi ssioned the unit
only to declare | ock out seven nonths |ater on August 12,
1996. It was alleged that the conm ssioning was an eye
wash and the pronoters had no intent to run the unit on
a sustained basis. No repairs were nade in the plant
lying idle for a'long tine; no raw materials were brought
and no supervising, nanagerial or technical staffs were
engaged. The | ock out declared by the nanagenent was
prohi bited by the state governnment by order, dated My
25, 1999, issued under section 10(3) of the Industria

Di sputes Act. On August 11,1997 the managenent of

QUL entered into a revised tripartite settlement with the
representatives of 'the workers. But the revival of JUL
remai ned as illusive as ever before.

10. When no head way was made towards t he

rehabilitati on of the conmpany even after eight years of the
passi ng of the revival scheme (and passing of thirteen
years since it lay sick!l) the BIFR held the review
hearing on July 12, 2000 and found that GDCL not only
did not carry out the directions given to it but had al so
failed to keep its own conmitnents under the sanctioned
schenme for rehabilitation. The BIFR accordingly, gave
directions inter alia, to (i) issue anotice to the conpany
and other interested parties under Section 20(1) of The
Si ck Industrial Conpani es (Special Provisions) Act (SICA)
to show cause why it should not be wound up, (ii) a
separate notice to the pronoters (GDCL) under Section

33 of SICA to show cause why they should not be
prosecuted for non-paynment of |abour dues and failure to
conply with other provisions of SS-92. At the sane tine,
it allowed the workers to file suits in Labour Courts-to
enforce paynment of their dues. It also directed the

Raj ast han Fi nance Corporation to take over possession of
the assets of the conpany under section 29 of the State
Fi nanci al Corporation Act and the State Bank of India to
i nsure the conpany’s assets.

11. I n pursuance of the directions, the show cause
noti ce under Section 33 of the SICA was issued to GDCL
and JUL on Novenber1, 2000.

12. Finally, the BIFR passed the order, dated Novenber
24, 2000, giving direction for the winding up of JUL with
a nunber of ancillary directions. Here, it would useful to
extract paragraph 29 of the order that suns up the facts
and circunstances that finally led the BIFR to pass the
order of wi nding up of JUL

"After hearing various subm ssions nade and

on the basis of the material on record, the

Bench noted that all concerned secured

creditors, unsecured creditors, the

representatives of all concerned State

Governnents Departnent of GO, Chandigarh

Housi ng Board, etc., were for wi nding up of the

conpany; except fromthe representatives of
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the conpany and its pronoters, to the

proposed wi ndi ng up of the company. As

regards the conpany’s objections, the Bench
further noted that the conpany had failed to
submit their audited/provisional bal ance-sheet
as on June 30, 2000, which would have

enabl ed the Bench to appreciate the correct

pi cture of the accounts at the tine of the
hearing. The conpany’s representative had

al so not given any specific answer to the query
regarding treatnent of the liability on account
of various decrees obtained by secured-
unsecured creditors. The Consultant for the
conpany was al so asked to submit their

nodi fi ed proposal, but no updated proposa

was forthconi ng, and he only indicated that
their nodified proposal submtted in May 1998

was still pending with IIBl (MA). It was also
stated that an OIS proposal was pending with
SBlI. However, the representative of SB

present during the hearing categorically stated
that the proposals submitted by the conpany
for OIS of the bank’s dues were found
unacceptabl e to the bank and as on date, no
proposal was pending with the bank. The
Bench further noted that such an OIS
proposal, if any, could have been consi dered
by the Bench only if the conpany had obt ai ned
prior consent of all concerned parties, as
requi red under Section 19 of SICA; however,
no such consents were obtained by the
conpany. Further, the conpany had not
renewed their MOU with the workers. After
consi deration of all these facts and

ci rcunst ances, the Bench canme tothe

concl usion that no acceptabl e and viable
proposal had been subnmitted by the conpany
under which the conpany coul d be revived
within a reasonabl e period of tine, while
nmeeting all its financial obligations.  The
conpany has been with the BIFR for over 13
years as to now and the conpany had not

submi tted any nodified revival schene even
after issue of the Show Cause Notice for

wi ndi ng up. The Bench, therefore, confirned
its prima facie-opinion that it is just, equitable
and in public interest that the company viz.
Jai pur Udyog Ltd. is wound up as the

conpany was unlikely to revive and make its
net worth positive within a reasonable period
of time while discharging its due financia
obligations and directed that this opinion be
forwarded to the concerned Hi gh Court al ong
with the proceedings of this hearing and all the
previ ous proceedi ngs of Bench
hearings/orders, for further necessary action
by the honourable H gh Court, in accordance
with the provisions of the Conpanies Act."

The BIFR | eft it open to the many creditors of JUL to file
suits before the appropriate courts/DRT for recovery of
their dues and to take further steps in that connection as
it had confirned its opinion for wi nding up the conpany
JUL.

13. Agai nst the w nding up order passed by the BIFR
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JUL filed Appeal No.22 of 2001 before the AAIFR On
August 3, 2001, the AAIFR directed the appellant-JUL to
deposit an anpbunt of Rs.10 crores as the condition
precedent for adnmi ssion of the appeal. It would be usefu
to reproduce the order in full

"Arguments heard. The appel | ant/ pronoter

(Cannon Dunkerley & Co.Ltd.) shall negotiate

OrS terns with SBI and al so conme to an

under standi ng with Cenent Works

Karanchari Uni on (CWKS) about the

settl enent of the dues of the workers and

make a deposit of Rs.10 crores (Rs.5 cr in two

weeks fromtoday and Rs.5 crores in another

two weeks) in a no-lien account with SBI. No

adj ustment or paynent shall be nmade from

this anmpunt except with prior orders of this

Aut hority.

The appel | ant conpany and the CWKS
shal | inmmediately prepare a statenment of the
retired workers showi ng the term nal dues of
each of them An anount of Rs.3 crores out of
the no-lien deposit of Rs.10 crores shall be
utilized for part paynment of the term nal
benefits to the retired workers.

Failure to deposit the amount of Rs. 10
crores, as stated above, will result in dismssa
of this appeal. To cone on 6.9.2001."

JUL challenged the interimorder passed by the AAIFR

bef ore the Rajasthan High Court and fromthi s stage the
matter beconmes somewhat confused and murKky.

14. In S.B.Cvil Wit Petition No.4380/2001 filed by JUL
the prayers were nade in the follow ng manner

"a) pass a wit, order or direction‘in the nature

of mandanus, to quash the inmpugned order of

the AAIFR dated 3.8.2001 in Appeal No.22 of

2001;

b) Pass a wit, order or direction to call for a
sumon the records of the case fromthe
AAl FR/ Bl FR of Reference No. 17, 1987;

C) XXX XXX XXX XXX

d) xxx XXX XXX XXX

The writ petition was taken up before the Hi gh Court on
Sept enber 4, 2001 and the order of the Hi gh Court was
recorded in the foll ows terns:

"Heard. Admit. |Issue Notice. Rule is nmmde

returnable within six weeks. Notice be given

Dasti apart from usual service

Noti ce of stay application be also issued,
returnable within six weeks and be given Dasti
apart from usual service

Pendi ng service of notice on the Respondents,
there shall be stay of ex-parte (sic) inpugned
order dated 3.8.2001.

(Annexure-5) passed by AAIFR in Appea

22/ 2001.
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Li st thereafter along with conpliance report.™

15. Two days | ater on Novenber 6, 2001, the appea

was fixed for hearing before the AAIFR On that date, on
behal f of JUL a prayer was made for adjournment on the

pl ea that further proceedings in the appeal were stayed
by the High Court. The prayer was strongly opposed by
the counsel representing the State Bank of India and the
ot her parties. The AAIFR observed that fromthe copy of
the High Court order, it was evident that what was stayed
was not the proceedings in the appeal but the operation
of the order dated August 3, 2001 and comented that

even that order was passed with the consent of the
parties. The AAIFR proceeded to hear the counsel for the
State Bank of India andthen adjourned the hearing to be
taken up after lunch when subm ssions night be nmade

on behalf of JUL. 1n the post lunch session, a |lawer’s
certificate was produced stating that apart from staying
operation of the order dated August 3, 2001, the Hi gh
Court had in fact stayed further proceedi ngs before the
AAl FR. The AAI FR did not accept the certificate and
asked the counsel to nmake subnissions. The counse
declined. And in those circunstances the AAlFR
proceeded to di spose of the appeal on nerits. It took into
consi deration the material facts and circunstances and
came to hold as foll ows:

"The workers and the secured creditors had

expressed their | oss of confidence inthe

management. The dues of the workers had not

been paid. BIFR also took note of the fact that

the cenment plant of JUL was based on ol d wet

process technol ogy which was no | onger

econom cally viable. Mreover, according to

the nodified schene, even 50% of the dues of

SBI woul d not have been serviced by 2002,

whi ch was the term nal year in SS92-and the

net worth woul d have continued to remain |ess

than the accunul ated | osses."

The AAIFR further observed as follows:
"We have particularly concerned about the
non- paynment of even the amount of Rs.3 cr to
the workers which was part of the restructured
liabilities in 1992. W had therefore given tine
to JUL/promoters for OTS negotiations with
SBI afresh and for arriving at understandi ng
wi th workers’ union and asked themto deposit
Rs.10 cr in no-lien account in two
installments out of which Rs.3 cr was to be
utilized for part paynent of term nal dues to
retired workers. A |arge nunber of workers
have retired and have died and their famlies
are in indigent circunstances. However, every
person who is aggrieved by orders of this
Authority has a right to seek redress from
superior courts. The appellants have chosen
to approach the Hon' ble Hi gh Court of
Raj ast han at Jai pur and obtai ned stay of the
order dated 3.8.2001. This shows that they are
not prepared to make the deposit of Rs.10 cr
and nmake paynent of Rs.3 cr out of that to the
wor kers. "

16. Havi ng made the observations and cone to the
findi ngs, as noted above, the AAIFR dism ssed the appea




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 15

and granted pernmission to the creditors for initiating
proceedi ngs for recovery of their dues and for execution
of the decrees already obtained by them
17. JUL then filed an application in the pending wit
petition (No.7380/2001) bringing to the notice of the
H gh Court the devel opnent taking place before the
AAIFR.  The court observed that while admtting the wit
petition on Septenber 4, 2001 "it was directed that there
woul d be stay of ex-parte inpugned order dated August
3, 2000 passed by the AAIFR'. It then expressed its
di spl easure rather strongly over the fact that the AAlFR
had proceeded with the hearing of the appeal and had
finally disposed it of on nerits and by order, dated
Septenber 12, 2001 stayed the operation of the fina
order passed by the AAILFR on Septenber 6, 2001.
18. It may be noted here that the Hi gh Court did not
say that it had actually stayed further proceedings in the
appeal before the AAIFR but that part of the order was by
m stake omtted to be recorded.” It seenms to have taken
the view that the AAl FR should have refrained from
proceedi ng with the appeal in view of its direction staying
the operation of the interimorder of the AAIFR nore so,
as the counsel for the petitioner/appellant personally
intimated it that further proceeding before it was stayed
by the Hi gh Court.
19. Be that as it may, the wit petition was finally
di sposed of by the High Court by order, dated August 2,
2004. The order began with the observation that the wit
petition was filed against the interimorder dated, August
3, 2001 passed by the AAlIFR i n Appeal No.22/2001; it
then spoke el oquently about the great val ue and
i nportance of the rule of audi alteramparteny it
proceeded to extract a passage fromthe final order of the
AAIFR to note that the petitioner’ s appeal was disnissed
even without giving it an opportunity of hearing and it
finally observed as foll ows:
"Since fair opportunity of hearing was not
provided to the petitioners the order dated
Septenber 4 (sic 6) 2001 of AAIFR dism ssing
the appeal is vitiated being opposed to the
principles of natural justice. Although, the
order dated Septenber 4 (sic 6) of 2001 has
been passed during the pendency of the wit
petition and it has not been inpugned in the
wit petition but this court can take notice of
subsequent events. Article 226 covers a nuch
wi der ground of jurisdiction. The H gh Court
whil e hearing a petition under Article 226
should keep in mnd the interest of justice as
par amount and appropriate relief may be
granted even if the petitioner has not asked for
it or has asked for a wong relief. Petition
under Article 226 will not be thrown out on the
ground that no proper wit or direction has
been prayed for."

(Enphasi s added)

The Hi gh Court accordingly set aside both the interim
and final orders passed by the AAl FR dated August 3,

2001 and Septenmber 6, 2001 and remtted the matter for

a fresh decision on nerits after providing an opportunity
of hearing to all the parties who were inpleaded in appea
and who had sought inpleadnment in the wit petition

20. The Cenent Workers Karanthari Sangh, a workers’
uni on, sought to challenge the order passed by the High
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Court by filing this special |eave petition before this
Court. But as noted above, during the pendency of the
SLP the petitioner-Sangh entered into an agreenent with
JUL/ GDCL.

21. As result of the intervening devel opment, at the time
of hearing of the case for its final disposal, the petitioner
was content to take a seat on the sidelines and the space
left by it was sought to be occupied by sone of the
respondents (creditors of the conpany) and sone

wor kers groups/uni ons seeking to intervene in the

matter either to oppose the settlenent or to press for the
wi nding up of JUL in terns of the order of AAlFR

22. Anmong t he conpany’s creditors who took the stand
that the orders of its wi nding up passed by the BIFR and
AAIFR may not be interfered with by his court were
respondent No. 12 (Chandi garh Housi ng Board),

respondent No. 15 (Ghazi abad Devel oprment Authority),
respondent, No.21 (Deputy Conm ssioner |nconme Tax),
respondent No.26 (Jaipur Vidyut Vitran NigamlLtd.),
respondent No. 30 ( The Enpl oyees’ State |nsurance

Cor poration) and respondent No.31 (The Provident

Conmi ssioner). According to the respective counsel the

af oresai d respondentshad their dues agai nst the

conpany as foll ows:

l. The Chandi gar h-Housi ng Board had a decree

agai nst JUL for a sum of Rs.49,60,569/- which with

the accrual of interest has swelled upto

Rs. 2, 06, 81, 009/ -.

. The Chazi abad Devel opment” Authority had a decree
agai nst the conpany for a sum-of Rs. 60, 83, 600/-

and it was pending for execution before the C vi

Judge, Ghazi abad.

[l The I T departnment has (unquantified) dues against

t he company.

I V. The Jai pur Vidyut Vitran N gam Ltd. has dues
agai nst the conpany amounting to Rs.4549. 28

I akh.

V. The ESI Corporation has dues agai nst the conpany
amounting to Rs. 37,78, 881/ -

VI . The PF departnment has dues against the conpany
amounting to Rs.81 | akh. (approx.).

23. Among the interveners, Bhartiya Cenent Mazdoor

Sangh (1. A No.9) and Kanpur Jute Workers (I.A No.12)
assailed the settlenment arrived at between the petitioner
Cenent Workers Karanthari Sangh and JUL/ GDCL.

Lear ned counsel appearing for the two proposed
interveners submtted that the settlement was col l'usive
and fraudulent; it was nade in breach of a nunber of
statutory provisions and it was unenforceable as finally
determ ning the | awful dues of the worknmen. Counse
appearing for Kanpur Jute Wrkers referred to passages
fromthe report of Mathur,J. and submitted that a

nunber of workers of Kanpur Jute MII had not accepted
any paynent in terns of the agreenent and, therefore,
the agreenent was, in any event, not binding on them

24, Ms. Rachna Joshi |ssar, |earned counsel appearing
for The Chandi garh Housi ng Board, strongly supported

the winding up order passed by the BIFR and confirmed

in appeal by the AAIFR Learned counsel submtted that
the H gh Court had conpletely msdirected itself in
setting aside the final order dated Septenber 6, 2001
passed by the AAIFR on the ground that it was passed in
violation of the principles of natural justice. Learned
counsel submitted that in the facts and circunstances of
the case, the refusal to grant adjournment coul d not be
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viewed as a violation of the principles of natural justice.
Fromthe copy of the High Court order that was produced
before the AAIFR, it was evident that the H gh Court had
stayed the operation of the interimorder but not the
proceedi ngs in the pending appeal. The AAI FR was,
therefore, justified in refusing to grant adjournment in
vi ew of the strong opposition by the other parties. At that
stage the counsel for the conpany declined to nmake

submi ssions on the merits of the appeal even though

repeat edly asked by the Chairman. Hence, there was no
guestion of any violation of the principles of natural
justice and the very prem se of the Hi gh Court order was,
therefore, unfounded. She further submtted that, as a
matter of fact, it was the order of the H gh Court that was
conpletely wi thout jurisdiction inasnuch as it purported
to set aside an order that was not even brought to it
under challenge. She submitted the H gh Court was
conscious that the wit petition was filed against the

i nteri morder passed by the AALFR aski ng the conpany

to deposit Rs.10 crores as pre-condition for the

admi ssi on-of the appeal. Nonetheless, it proceeded to set
aside the final order of the AAIFR The Hi gh Court was
thus plainly in errorin going beyond the scope of the wit
petition and granting relief that was not even prayed for
by the wit petitioner-conpany.

25. M . Mani sh Si nghvi, counsel appearing for the
proposed intervener Sarvadaliya Shranm 'k Sangarsh

Samiti (1.A No.10) was equally vehenment in opposing both
the settlement and the order of the Hi gh Court

remanding the matter to the AAIFR  Learned counse
submitted that any remand to the AAIFR woul d be an
exercise in futility because the AAIFR woul d be legally
bound to reaffirmthe order of winding up of JUL. M.

Si nghvi submitted that the revival 'schene SS 92 was

sancti oned over a decade and half ago-in the year 1992.
From the conduct of GDCL during the past nore than
fifteen years it was evident that (it had no interest in the
revival of JUL but it sinply intended to appropriate the
vast assets of the conpany. Learned counsel stated that
the conpany was al ready facing prosecution | aunched by
the BIFR under section 33 of the Sick lndustria

Conpani es (Speci al Provisions) Act, 1985 (SICA) for

nmaki ng fal se statenents before it and was al so i ssued a
noti ce for prosecution under section 34 of the Industrial
Di sputes Act for indulging in unfair |abour-practice

26. M .M Si nghvi further submitted that in viewof
Section 22(3) proviso and Section 22(4)(b) (i) of the SICA
and the circul ar of the Reserve Bank of India any reviva
schene was dead and inoperative after the expiry of

seven years. At present, therefore, there was no reviva
schene. The conpany had | ost the statutory imunity it
enjoyed while SS 92 was alive and the only course open
was the wi nding up of the Conpany as provi ded under
Section 20(1) and (2) of the SICA. Learned counse
submtted the Bl FR had passed the wi nding up order of

the conpany (on Nov. 24, 2000) after expiry of eight years
fromthe date of sanctioning the schene precisely under
the aforesaid provisions. He further submtted that now
after nore than fifteen years the dues agai nst the
conpany had further nounted up and there was no

schenme or a revised schenme in existence for its revival. In
these facts and circunstances the AAIFR woul d be legally
bound to reiterate the order of w nding up of the

conpany. Any renmand to the AAIFR woul d, therefore, be
quite futile and it would only delay the inevitable. The
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del ay, however, would greatly benefit JUL/ GDCL by

giving it the opportunity for further tiers of litigation. At
the sane tine the inherent delay in remand woul d cause
great prejudice to the worknen and it nay even break
their fragile capacity to sustain. In support of his

subm ssions, M. M Singhvi relied upon the decisions of
this Court in Meghal Homes Pvt.Ltd. vs. Shree N was

Grni K K Samti [ (2007) 7 SCC 753] and Internationa

Fi nance Corporation & Anr. Vs. Bihar State Industria
Devel opnent Corporation & Ors. [(2005) 10 SCC179].

27. In regard to the settlenment arrived at between the
petitioner, Cement Workers Karanthari Sangh and the
JUL/GDCL M. M Singhvi submitted that it was collusive
and illegal and unjust and unfair to the worknen. He
referred to Rule 58 of the Industrial Disputes Rules and
submitted that the so-called settlement was not drawn

up in FormH and a copy of it was not sent to the
appropriate government and the authorities as provided
under sub-rule (4) of Rule 58. The so-called settlenent
was thus inbreach of the statutory provisions and it was
clearly unenforceable. It could not be held to determni ne
the rights of even those worknen who had received any
paynments under it and- it would certainly not affect the
rights of the worknen who had not received any paynent
under it.

28. On the other hand Dr. A M Singhvi, |earned senior
counsel appearing for respondent No.1 (JUL) and M.
Mukul Rohatgi, |earned senior counsel appearing for

respondent No.7 (CGDCL) contended that after entering

into the settlenent with the conpany the petitioner-
Sangh no | onger w shed to press the special |eave
petition. This court should, therefore, dismss it and

| eave the order of the Hi gh Court undi sturbed.

29. In reply to the subnissions made by M. |ssar

M . Rohatgi submitted that the AAI'FR was not right in

di sal l owi ng the prayer for adjournment and di sm ssing

the appeal without giving an opportunity of hearing 'to
the appellant. Learned counsel stated that, as a matter
of fact, the High Court in its interimorder passed on
Septenber 4, 2001 had al so stayed further proceedings

in the appeal before the AAIFR but that part of the order
was, by m stake, omtted to be recorded. Counsel for the
appellant intimated the fact to the AAIFR but the AALFR
di sregarded the lawer’s certificate and unjustly
proceeded with the hearing of the appeal. He further
submitted that on September 11, 2001 the company filed

a petition in the H gh Court stating all this and prayed
for clarification of its order passed on Septenber 4, 2001.
On the sane day it filed another petition bringing onthe
Hi gh Court’s record the final order passed by the AAIFR
and sought to anend the wit petition and prayed for

| eave to challenge the final order of the AAIFR as well. He
submtted that unfortunately the H gh Court’s orders did
not refer to those petitions. In support of the statenent,
copi es of those petitions were filed as additiona
docunents after the hearing of the case was concl uded

on February 7, 2008.

30. In response to the submi ssions nmade by M. Mani sh
Si nghvi, M. Rohatgi submtted that Sarvdaliya Shram k
Sangharsh Samti was not a party to the proceeding

before this court and, in any event, the subm ssions

made by M. Singhvi were conpletely at variance with the
prayers nmade in |I.A No.10 filed on behalf of the proposed
i ntervener.

31. Further, M.Rohatgi stoutly defended the
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settlenent entered into between the petitioner-Sangh and
JUL/ GDCL. He stated that Justice Mathur had noted in

his report that 1384 enpl oyees of the cenment factory at
Sawai Madhopur and 578 workmen at Phal l odi Quarry

had accepted the settlenent and the conpany had paid

to themthe suns of Rs.8.67 crores and Rs. 3.44 crores
respectively. Simlarly, at Kanpur 1198 worknen had
accepted the settlenment and the conpany had paid to
them t he aggregate sum of Rs.3.74 crores. Thus,

al t oget her 3160 enpl oyees had accepted the settl enent
and the conpany had paid to themthe total sum of

Rs. 15. 18 crores. The report further noted that according
to the list furnished by the conpany 1173 wor knen of

the cenent factory, 457 at Phallodi Quarry and 136 at
Kanpur had not accepted the settlenment and the tota
anmount due to them under the settlenent was Rs. 10.23
crores. (Here it may be stated that before Justice Mathur
one of the workpmen’s union clained that the | awful dues
of the workers amounted to Rs.86 crores but the

settl enent was nmade for only 20-25 crores).

32. M. Rohat gi strongly contended that all the worknen
who had recei ved paynment had done so in full and fina
settlenent of their clains and they could no | onger
guestion the agreenment. Those who had not accepted
paynments under the 'settlenment were free to raise their
clains in accordance with | aw but they too could not
object to the settlenent between the conpany and the

ot her workmen who had accepted paynents.

33. Interestingly, after the hearing of the case was
cl osed yet another petition (I.A-No.15) was filed on behalf
of GDCL on February 21, 2008 which was |isted before

the Court on February 29, 2008. In this petition, the
conpany, making a conplete departure fromits earlier
stand in regard to the settlenment, stated as foll ows:
"The applicant submts that while the

j udgrment has been reserved in the captioned

matter, the applicant wants to put the

controversy at rest and submits that, the

applicant is ready and willing to get the dues

of the workers, including those who have

singed the settlenent with the Respondent No.1

\ 026 Jai pur Udyog Ltd., to be adjudi cated upon by

any statutory authority appointed by this

Hon' bl e Court. The applicant is filing the

present application without prejudice to the

argunents nmade before this Hon’ ble Court on

07.02. 2008.

The applicant subnits that the present
application is being nmade bona fide and in the
interest of justice and in the interest of

wor ker s".

Fol | owi ng the above statenent, the prayer is made as
fol | ows:

"(a) Direct any statutory authority to

adj udi cate on the dues of the said workers,

i ncl udi ng those who have signed the settlenent

with the Respondent No.1 \026 Jai pur Udyog Ltd.
within a period of two nonths; and

(b) Pass an order as this Hon' ble Court may
deem fit and proper considering the facts and
ci rcunst ances of the present case."
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By filing this petition JUL/GCL, of its own accord,

opens up the clains of all the worknen and nakes a
positive gesture in an attenpt to satisfy the court that it
has no intent to run anay with the lawful clainms of the
wor kmren.

34. On hearing counsel for the parties and on a carefu
consideration of the materials on record, including the

af fidavits and docunents filed by the different parties, we
are of the opinion that the AAIFR can hardly be bl aned

for proceeding with the hearing of the appeal on

Sept enmber 6, 2001. If there was a conmuni cati on gap
between the High Court and the AAIFR it was due to the

om ssion to correctly record the interimorder of the Hi gh
Court. The order that was produced before the AAIFR did
not indicate that the proceedi ng of the appeal before it
was stayed. The parties (creditors of the conpany) were
strongly opposed to any adjournment. Under the
circunstances, the AAIFFR was within its rights to

di sal |l ow the prayer for adjournnment on behalf of JUL and
to ask it's counsel to make subm ssions on nerits. Ve,
therefore, feel that the strong di spleasure agai nst the
AAl FR expressed by the High Court in its order of

Sept enmber 12, 2001 was quite uncalled for. W are

further of the view'that since the counsel for the
appel l ant GUL declined to nmake submi ssions.in support

of the appeal even though repeatedly asked by the AAIFR
after the request for adjournnment was turned down,

there was no breach of the principles of natural justice.
Havi ng regard to the conmuni cation gap resulting from

the mstake in recording its interimorder, the Hi.gh Court
m ght have been justified in asking the AAIFR to pass a
fresh order after giving the appellant JUL an opportunity
of hearing. But the H gh Court was clearly-in error in
setting aside the final order passed by the AAFIR on the
ground that it was passed in breach of the audi alteram
partem rul e.

35. We find nmuch substance in(the grievance raised by
the respondent creditors and the worknen in regard 'to

the delay in the final disposal of the matter. It is quite
true that the delay only benefits JUL/GDCL and causes
great prejudice to the creditors and deep distress to the
wor kmen. W are al so consci ous that seven years have
passed by while the matter lay pending, first before the
Hi gh Court and then before this court. Had the appea

not come to this court, the matter in all probability would
have been concl uded by now.

36. But for all this we are unable to overl ook that
JUL/ GDCL were practically denied the remedy of appea

agai nst the wi nding up order passed by the BIFR W

recall here the hackneyed but very useful maxim justice
shoul d not only be done but it should al so appear to have
been done. W are, therefore, of the view that at |east one
chance should be afforded to JUL/GDCL to place their

case before the AAIFR

37. We are further of the view that central to the issue
of rehabilitation or winding of the conpany is the
guestion of the worknen's dues. The dues of all other
creditors are ascertainable without difficulty. But in case
of the workmen’s dues there is great divergence between
the claimof the worknen and what is accepted by the
conpany’s managenent. It is, therefore necessary to get
the worknen’s dues authoritatively determ ned. Once the
wor kmen’ s dues too are known precisely that can be
factored into a realistic revival scheme or accounted for
in the winding up process, in case the eventuality arises.
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38. We accordingly make the foll owi ng directions which

we consider, in the totality of the facts and

ci rcunst ances of the case, would neet the ends of
justice:

A. Re. The proceedi ngs before the Bl FR/ AAl FR

. The matter is remtted to the AAIFR and it is
directed to restore Appeal No.22/2001 filed by JUL
agai nst the wi nding up order, dated Novenber 24,
2000 passed by the BIFR, provided the deposit of

Rs. 10 crores, as directed by the AAIFR by its order
dat ed August 3, 2001 is made within two nonths
from today.

Il1. In case the appellant JUL fails to nmake the
deposit within the specified tine, the appeal shal
stand disnissed and the earlier order passed by the
AAl FR on Septenber 6, 2001 shall stand restored
[l In case, however, the deposit is made wthin
the specified tinme, the AAIFR wi ||l proceed to di spose
of the appeal after hearing the appellant and any of
the partiesto this appeal before this court
(including the proposed interveners) or the parties
to the appeal before the AAIFR who may appear
before it. The judgment of this court is deened
sufficient notice to all concerned and the AAl FR
need not issue any further notices to any of the
parties.

V. In case the appellant nakes the deposit within
the specified time'it will be opento it to file before
the AAIFR a revised rehabilitation scheme. [t wll
al so be open to any other parties, includingthe
workmen to file before the AAIFFR a rehabilitation
schene for the sick conpany. 1In case a revised
schene is filed the AAIFR will consider it and pass
appropriate orders in accordance with | aw

V. Most inmportantly, the AAIFR shall nake al
endeavours to dispose of the matter as early as
possi bl e and in any event not l|ater than four
nonths fromthe date of deposit of Rs.10 crores by
the appel |l ant.

B. Re. Determination of the | awful dues of the

Wor kren:

. M.Justice N.N. Mathur (a retired judge of the

Raj ast han Hi gh Court) is appointed Arbitrator

under Section 10-B (Raj asthan Anendnent) of-the

I ndustrial Disputes Act, 1947.

I1. Justice Mathur shall hear representatives of the
management and the worknen and determ ne the
arrears of wages and other |awful dues payable to
the different categories of worknen of JUL enpl oyed
in the cenment factory, Sawai Madhopur, at Phall od
Quarries and in Kanpur Jute MII (U P.). Justice

Mat hur will take into account, apart fromthe | ega
provi sions, the various settlenments, arrived at

bet ween t he managenent and the worknen and

consi der to what extent and upon whom t hose
settlenents are binding. He will then work out a
principle on the basis of which the dues of every

i ndi vi dual worknen may be fixed and the total dues
of all the workmen may thus be reckoned.

[11. Justice Mathur shall make his award and sign it
as provided under Section 10-F within four nonths
fromthe date of receipt/production of a copy of this
order. He shall forward a copy of the award made
by himto the parties, the Comm ssioner of Labour
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the Registrar and the State Governnent as provi ded
under Section 10-1. The Registrar shall enter it in
the register kept for the purpose and the State
Governnment shall publish the award under Section
17 of the Act wi thout any del ay.

V. JUL/GDCL shall pay to M. Justice N. N Mathur
within one nonth fromto day a sumof Rs.2 |akh as
hi s honorarium and an additional sumof Rs.1.5

| akh to neet the salary of the staff and other

i nci dental expenses, including traveling expenses.
V. The Comm ssi oner-cum Secretary Industries

(GR- 1) Department, the Labour Comm ssioner,
Government of Raj asthan, the Labour

Comm ssi oner CGovernnent of U.P. and the

Col l ector(s) of the district(s) where the cenent
factory and Phallodi Quarry are situate and the
Col I ector, Kanpur shall extend all help and
assistance to M Justice Mathur as may be required
by himin connection with the proceedings.

39. The appeal is disposed of with the above
observations and directions. No Costs.




