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This appeal is by the assessee against the judgrment and
order dated 25.4.,1988 passed by the Division Bench of the
Hi gh Court of Andhra Pradesh. It relates to the assessnent
year 1972- 73.

The Incone-tax Appellate Tribunal, Hyderabad (for short
the ‘Tribunal’ ) had referred the foll owi ng question under
26(1) of the Gft-tax Act, 1958 (for short the ‘Act’) for
the opinion of the Hi gh Court :-

"Whether on the facts and in-the circunstances of the
case, the Tribunal was right in holding that the rel ease by
the assessee who was one of the partners in the firm of
3-Aces, of his rights in the assets of the firm for a
consi deration of Rs. 3,00,000/- when the market value of
the assets of the firmin proportion to his share was in
excess thereof, did not anpbunt to a gift within the meaning
of the Gft-tax Act."

The Hi gh Court by the inpugned judgnent answered the
sai d question in negative and agai nst the assessee.

Briefly stated, the facts leading to the filing of this
appeal are as foll ows.

The appellant and his brother Bishanlal Ahuja were the
partners of a partnership firmconstituted on 9.1.1965 under
the name and style of "3-Aces". The firmwas engaged in the
busi ness of a restaurant in a building known as
"Mohsi n-ul -Mul k Kothi" situated at Abid Road, Hyderabad.

An agreenent was entered into between the appellant and
his brother Bishanlal on 15.4.1971. The terms of the said
agreenment are set out below -

"(i) Sri Jagatram (assessee) is to retire bef ore
Decenber 31, 1971.

(ii) Steps are to be taken to finalise accounts relating
to the partnership and determination of the anpbunt due to
Sri Jagatramon retirenent
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(iii)Sri Bishanlal agreed to pay a sumof Rs. 1,50, 000
to Sri Jagatram towards the value of 50% share of the
goodwi I | of the firm

(iv) The above sumof Rs. 1,50,000 payable by Sri
Bishanlal to Sri Jagatramshall be in addition to the sum
due to Sri Jagatramfromthe partnership at the tinme of
retirement.

(v) If the total sumincluding 50% share val ue of the
goodwi I I, i.e., Rs. 1,50,000/-, payable to Sri Jagatram
falls below Rs. 3, 00,000, the anpunt in excess of the
bal ance actually due to Sri Jagatram at the tine of
retirement shall be treated as the sale value of 50% share
of the goodwi Il bel onging to Sri Jagatram

(vi) ~Sri Jagatram shall execute proper conveyance in
favour . of Sri~ Bishanlal conveyi ng 50% share in the |and and
bui I di ng i n"whi ch ' the busi ness of 3-Aces is carried on

(vii)lt is open to Sri Bishanlal to classify the sum
payable to Sri Jagatram as between novable and inmovable
properties and get necessary docunents executed by Sri
Jagatram'

Pursuant to the said agreenent, a Deed of Dissolution of
the partnership was executed on 22:11.1971 w.e.f. t hat
dat e. The relevant  terns contained in the Deed of
Di ssol ution are given bel ow -

"(i) Al the assets and liabilities of the partnership
including the land and buil ding are taken by Sri Bishanla
from Novenmber 22, 1971.

(ii) Sri  Jagatram renounced his interest, share and
interest in the said assets and/liabilities from /'Novenber
22, 1971.

(iii)ln full settlement and satisfaction of the share,
right and interest of Sri Jagatram in the partnership
including |and and buildings, profits and goodwi || and the
amounts standing to the credit of Sri  Jagatram .in the
partnership accounts as on Novenber 21, 1971, Sri_~Jagatram
has agreed to receive Rs. 3,00, 000.

(iv) «Qut of the said Rs. 3,00,000, Rs.  1,00,000 has
already been paid. The balance of Rs. 2,00,000 is payable
by Sri Bishanlal against the sale consideration of the
undi vided 50% share in the land and building knhown as
"“Mohsi n-ul - Mul kK Kot hi ".

(v) Sri Jagatram should i mredi ately execute a sal e deed
and register the sane in favour of Sri Bishanlal conveying
his 50% share in the land and building for Rs. 2,00,000."

It was on 10.3.1972 that the appellant and Bishanla
executed a docunent styled as ‘ Rel ease Deed’ pursuant to and
consistent with the aforenmenti oned two docunents.

Oiginally assessment of gift tax was nmade on 12.2.1972
on atotal gift of Rs. 70,000/. After allowing exenption
of Rs. 5,000/- it was determ ned at Rs. 65, 000/ -.
Subsequently, the Gft Tax Oficer took up the proceedings
under Section 16 of the Act, 1958 by re-opening the
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assessment already nmde. He valued the share of the
appellant in the partnership assets at Rs. 12,67,015/-. An
amount of Rs. 3,00,000/- paid by Bishanlal to the appellant
was deducted and thus the value of the property alleged to
have been gifted by the appellant to his brother Bishanla
was arrived at Rs. 9,67,015/-. On appeal by the appell ant,
the Comm ssioner of Gft-tax (Appeals) confirnmed the order
of the Gft-tax Oficer. However, he reduced the tota
value of the gift by Rs.3,77,000/-. The appellant took up
the mtter in further appeal before the Tribunal. The
Tri bunal accepted the appeal holding that the distribution
of assets between partners on the dissolution of the firm
even though wunequal, does not amount to "transfer of
property" within the neaning of Section 2(xxivV) and
therefore, did not amount to "gift" as defined in Section
2(xii) of the Act.

At ~the instance of the Revenue, the Tribunal referred
the above stated question under Section 26(1) of the Act for
the opinion of the Hi gh Court. The H gh Court referring to
the various -decisions and for the reasons stated in the
i mpugned judgnent took the view in favour of the Revenue.

In doing so, the H gh Court relied on CGI vs. Chhotal a
Mohanl al [1987]166 |TR 124(SC), M K. Kuppuraj vs. CGr
[1985] 153 ITR 481 (Mad) and CGT vs. Prenji Trikanji
Jobanputra [ 1982] 133 ITR 317 (Bom’)  distinguishing the
other cases, particularly the case of CGI wvs. Getti
Chettiar [ 1971] 82 |ITR 599(SC) strongly relied on in
support of the case of the appellant.

At the outset, the |earned counsel for ~the appellant
submitted that the appellant is not -challenging the
valuation of property of alleged gift. Hence, it is
unnecessary for us to go into that question. The ||earned
counsel for the appellant seriously contended that the Hi gh
Court nanifestly erred in answering the question in favour
of the Revenue contrary to the ratio and principles stated
in the case of Getti Chetiar (supra). He further submtted
that the decisions relied on by the Hi gh Court in support of
its conclusion were not directly on the point and sone of
them arose under the Estate Duty Act.

Per contra, the |earned seni or counsel for t he
respondent argued supporting the view taken by the  High
Court.

We have carefully considered the subm ssions nade by the
| earned counsel for the parties. 1In order to appreciate the
respective contentions of the parties and to resolve the
controversy we consider it appropriate to ext ract
definitions of "Gft" and "Transfer of property" from
Section 2 of the Act: -

"2 (xii) "gift" nmeans the transfer by one person to
another of any existing novable or i movable property nmade
voluntarily and wi thout consideration in noney or nobney's
worth, and includes the transfer or conversion of any
property referred to in section 4, deened to be a gift under
that section;

Expl anati on. -- A transfer of any building or part
thereof referred to in clause (iii), clause (iiia) or clause
(iiib) of section 27 of the Incone-tax Act, by the person
who is deened under the said clause to be the owner thereof
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made voluntarily and wthout consideration in noney or
noney’s worth, shall be deenmed to be a gift made by such
person.”

"2 (xxiv) "transfer of property" means any disposition
conveyance, assignment, settlenent, delivery, paynent or
other alienation of property and, wthout Ilimting the
generality of the foregoing, includes --

(a) the creation of a trust in property;

(b) the grant or creation of any |ease, nortgage,
charge, easenent, |icence, power, partnership or interest in

property;

(c) the exercise of a power of appointnment (whether
general, special or subject to any restrictions as to the
persons i'n whose favour the appointnment may be made) of
property ~vested in any person; not the owner of the
property, to determine its disposition in favour of any
person other than the donee of the power; and

(d) any transaction entered into by any person wth
intent thereby to/dimnish directly or indirectly the val ue
of his own property and to increase the value of the
property of any other person;"

This Court in Commissioner of Gft-Tax, Madras vs. N.S.
Getti Chettiar [1971] 82 ITR 599 SC ], arising under the Act
itself construing and considering the very same provisions
held that in a H ndu Joint Fam |y by allotting greater share
to other menbers of coparcenary than that to which they were
entitled, the assessee could not be held to have made a
gift. Facts of the case were that the assessee was the
Karta of H ndu Undivided Fam |y consisting of hinself, his
son and his six grandsons. There was a partition in the
famly property. The total value of the properties divided
was Rs. 8, 51,440/- but the assessee, the Karta took
properties worth only Rs.1,78,343/- allotting the remaining
properties to other coparceners. After considering various
decisions and provisions of law, this Court arrived at the
foll owi ng concl usi ons: -

i) That the partition did not effect any transfer as
generally wunderstood in law and did not, therefore, fal
within the definition of gift in Section 2(xii) of the Act.
ii) That the partition in the famly could not be considered
to be a disposition, conveyance, assignnent, settlenent,
delivery, paynment or other alienation of property within the
meani ng of those words in Section 2(xxiv) of the Act. iii)
That the partition was not a transaction entered into by the
assessee wth intent thereby to dimnish directly or
indirectly the value of his own property and to increase the
value of the property of any other person and, therefore,
Section 2(xxiv)(d) did not apply. (iv) That, therefore,
there was no gift by the assessee of which he was liable to
pay gift tax. On the reason that a nenmber of Hindu
Undivided Family has no definite share in the famly
property before the division and he cannot be said to
dimnish directly or indirectly the value of his property or
to increase the value of the property of any other
coparcener by agreeing to take a share |lesser than what he
woul d have got if he would have gone to a court to enforce
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his claim

The word ’transaction’ in clause (d) of Section 2(xxivV)
takes its colour from the main clause; it nust be a
transfer of property in some way. The words disposition
conveyance, assignnment, settlenent, delivery and paynent are
all used to indicate sonme kind of transfer of property. An
interpretation clause which extends the neaning of a word
does not take away its ordinary and popul ar meani ng.

It is settled position in lawthat a partition of Hi ndu
Undi vided Fanmily cannot be considered as a transfer in the
strict sense. |In Comm ssioner of Income-tax vs. Keshavla
Lal | ubhai Patel [(1965) 2 SCR 100 = 55 I TR 637] this Court
stated thus: -

"But, is a partition of joint Hindu famly property a
transfer in the strict sense? W are of the opinion that it
is not. This was so held in Gutta Radhakrishnayya v. GQGutta
Sarasama [ILR 1951 Mad. 607]. Subba Rao J. (then a judge
of the Madras High Court),  after examning severa
authorities, came to the conclusion that ’partition is
really a process in and by which a joint enjoynent is
transforned into an enjoyment in severalty. Each one of the
shares had an antecedent title and, therefore, no conveyance
is involved in the process, as a confernent of a new title
is not necessary.’ The Madras H gh Court agai n exam ned the
guestion in MK ' Stremann v. Conmissioner of |ncone-tax
[41 ITR 297 (Mad.)], with reference to section 16(3)(a)(iv).
It observed that ' obviously no question of transfer of
assets can arise when all that happens is separation in
status, though the result of such severance'in status is
that the property hitherto held by the coparcenaryis held
thereafter by the separated nmenbers as~ tenants-in-conmon.
Subsequent partition between the divided nenbers of the
famly does not ampunt either to atransfer of assets from
that body of the tenants-in-common to each of such
tenant s-i n-conmon’ . "

This Court in Getti Chettiar case aforenentioned has
stated thus: -

"A reading of this section clearly goes to show that the
wor ds "di sposi tion", "conveyance", "assi gnnent"
"settlenent", "delivery" and "paynment" are used as sone of
the nodes of transfer of property. The dictionary gives
various neanings for those words but those neanings do. not
help us. W have to understand the nmeani ng of those  words
in the context in which they are used. Wrds in a  section
of a statute are not to be interpreted by having those words
in one hand and the dictionary in the other. In spelling
out the neaning of the words in a section, one nmust  take
into consideration the setting in which those terns are used
and the purpose that they are intended to serve. If - so
understood, it is clear that the word "disposition" in the
context means giving away or giving up by a person of
sonet hing which was his own, "conveyance" means transfer of
owner ship, "assignment" nmeans the transfer of the «claim
right or property to another, "settlenent" means settling
the property, right or claimconveyance or disposition of
property for the benefit of another, "delivery" contenpl ated
therein is the delivery of one’s property to another for no
consi deration and "paynment" inplies gift of nobney by someone
to another. We do not think that a partition in a Hindu
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Undivided Family can be considered either as "disposition"
or "conveyance" or "assignnent" or "settl enent” or
“delivery" or "payment" or "alienation" within the neaning
of those words in s. 2 (xxiv).

This leaves us wthcl. (d) of S 2 (xxiv) which
speaks of a transaction entered into by any person wth
intent thereby to dimnish directly or indirectly the val ue
of his own property and to increase the value of the
property of another person. A nenber of H ndu Undivided
Fam |y who, as mentioned earlier, has no definite share in
the famly property before division, cannot be said to
dimnish directly or indirectly the value of his property or
to increase the value  of the property of any other
coparcener by agreeing to take a share |esser than what he
woul d have got if he had gone to court to enforce his claim
Till partition, his share in the famly property is
i ndeterm nate. He becones entitled to a share in the famly
property ‘only after the partition. Therefore there is no
guestion " of his either dimnishing directly or indirectly
the wvalue of his own property or of increasing the val ue of
the property of anyone else.  The "transaction" referred to
in cl. (d) of s. 2 (xxiv) takes its colour fromthe rmain
clause viz., it nust bea transfer of property in sone way.
This conclusion of ours gets support fromsub-clause (a) to
(c) of clause (xxiv) of s. 2, each of which deals with one
or the other node of transfer. |If Parlianent intended to
bring within the scope of that provision partitions of the
type with which we are concerned, nothing was easier than to
say so. In interpreting tax laws, courts nmerely look at the
words of the section. If a case clearly cones within the
section, the subject is taxed and not otherwse."

This Court again in Addanki-Narayanappa and Anot her vs.
Bhaskara Krishnappa [AIR 1966 SC1300], considering the
provisions of Sections 14, 15, (29, 32, 37, 38 and 48 of
Partnership Act, 1932 has explained as to the nature of
property during subsistence of partnership and  after its
di ssol uti on. It is held that "froma perusal of these
provisions it would be abundantly clear that whatever may be
the <character of the property which is brought in by the
partners, when the partnership is forned or which may be
acquired in the course of the business of the partnership it
becomes the property of the firmand what a partner is
entitled to is his share of profits, if any, accruing to the
partnership fromthe realization of this property, and upon
dissolution of the partnership to a share in the noney
representing the value of the property. No doubt, since a
firm has no | egal existence, the partnership property wll
vest in all the partners and in that sense every partner has
an interest in the property of the partnership. During the
subsi stence of the partnership, however, no partner can dea
with any portion of the property as his owm. Nor can  he
assign his interest in a specific itemof the partnership
property to anyone. His right is to obtain such profits, if
any, as fall to his share fromtine to tine, and upon the
di ssolution of the firmto a share in the assets of the firm
which remain after satisfying the liabilities set out in d.
(a) and sub-C's. (i), (ii) and (iii) of . (b) of S.48."

In Mal abar Fisheries Co. VS. Commi ssi oner of
I nconme-tax, Kerala [1979] 120 ITR 49 SC this Court
consi der ed few provisions of I ncome-t ax Act , 1961.

Referring to the case of Addanki Narayanappa and ot her cases
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expressed the viewthat a partnership firmunder the Indian
Partnership Act is not a distinct |legal entity apart from
the partners constituting it and that in lawthe firm as
such has no separate rights of its own. Wen one talks of
the property or assets of the firmall that is meant is
property or assets in which all partners have a joint or
conmon interest. Hence the contention that upon dissolution
of the firm rights in the partnership assets are
extingui shed, cannot be accepted. It is further, held that
the partners own jointly or in combn the assets of the
partnership and, therefore, the consequence of t he
distribution, division or allotnment of assets to the
partners which flows upon dissolution after discharge of
liabilities is nothing but a nutual adjustnent of rights
between the partners ~and ‘there is no question of any
extingui shment of the firms rights in the partnership
assets anounting to a transfer-of assets within the nmeaning
of Section 2(47) of the Income-tax Act, 1961. Al though the
case arose under the provisions of Income-tax Act, but as to
the nature and character of transaction of mutual adjustnent
of rights between the partners upon-dissolution of a firm
it was clearly held that such a transaction did not anount
to transfer. If there is a sale or transfer of assets by
the assessee to a person, the position would be different.
Since a partner /in a firmhas no exclusive right on any
property of the firmhe cannot transfer the property. But
upon the dissolution of a firmallotnment or adjustnent of
the assets takes' place. Hence there was no elenment of
transfer in such a case.

Yet, in another case Commi ssioner of Income-Tax, Midhya
Pradesh, Nagpur and Bhandara vs. Dewas Cine Corporation
[1968] 68 ITR 240 SC], dealing with the provisions of
Section 10(2)(vii) of Income-tax Act again referring to
Addanki  Narayanappa' s case this Court took the viewthat a
partner mght in an action for dissolution insist to sel
the assets of partnership to realize his share. But where
in satisfaction of the claimof a partner to his'share in
the value of the residue determined on the footing /of an
actual or notional sale, the properties so allotted cannot
be taken to have been sold to him

On principles and in viewof the clear ratio, the
decision of Getti Chettiar (supra) of this Court supported
the case of the appellant which decision was rightly applied
by the Tribunal to the facts of the case. The High Court in
relation to the said decision has stated thus :-

"Be that as it may, it is not for us to express any
opinion on the said criticism By virtue of Article 141 of
t he Constitution, the said deci sion and even t he
observations aforesaid are binding upon us. |n our opinion
however, the ratio of the said decision has no application
to the distribution of assets as between partners whose
shares inter se are specific and determned at any given
point of time. Moreover, this decision has to be read and
understood in the light of the subsequent decision of the
Supreme Court in CED vs. Kantilal Trikamal [1976] 105 ITR
92, which is, no doubt, a case arising under the Estate Duty
Act . Section 2(15) of the Estate Duty Act def i nes
"property" in the following terns."

The Hi gh Court having rightly stated that the said
deci sion and even the observati ons made were binding on it
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wongly did not apply the ratio of the said decision to the
facts of the case in hand. Further the Hi gh Court conmitted
an error in stating that the said decision had no
application to the distribution of the assets as between the
partners whose shares inter-se are specific and detern ned
at any given point of time and that the said decision had to
be read and wunderstood in the light of the subsequent
decision of this Court in Kantilal Trikamal's case. As in
the <case of Hi ndu Joint Fam |y, the coparceners do not have
exclusive rights on any specific property of the famly, the
property allotted to their shares becone specified only on
partition; the sanme is the position in the case of partner
of a firm No partner of a firmcan claim exclusive or
specific right in any specific asset of the property of a
firm Coparceners also have definite share in the Hi ndu
Undivided Family. So also the partners have definite share
in the partnership. |In our considered view, the principles
stated ~in Getti Chettiar’'s case equally apply to case of
al l otment / or ~ adj ust ment of properties anobng the partners
upon dissolution of afirm W fail to wunderstand how
Kantilal ~Trikamal's case nade any difference. The said
case did not show any disagreement with the principles
stated in CGetti Chetiar’s case and no distinction was nade
to take a different view On the other. hand, principles
stated in Getti Chettiar’'s case were affirmed. In relation
to GCetti Chettiar’'s case, in Kantilal® Trikamal, it is
stated thus:-

"That a case ‘under the G ft-tax Act, 1958, and the
construction of section 2(xxiv) fell for deci si on
Certainly, nmany of the observations there, read de hors the
particular statute, mght reinforce the assessee's stand.
This court interpreted the expression "transfer of property"
in section 2( xxiv) and hel d t hat t he expression
"di sposition" wused in that provision should be read in the
context and setting of the given statute. The very fact
that "disposition" is treated as a node of transfer takes
the |legal concept along a different street, if one may use
such a phrase, fromthe one along which that word in the
Estate Duty Act is traveling. M. Justice Hegde rightly
observed, if we may say so with respect, that:

"Words in the section of a statute are not to be
interpreted by having those words in one hand and the
dictionary in the other. |In spelling out the neaning of the
words in a section, one mnmust take into consideration the
setting in which those terns are used and the purpose that
they are intended to serve." (pp.605-606).

The word" transaction" in section 2(24) of the Gft-tax
Act takes its colour fromthe main clause, that is, it nust
be a "transfer" of property in sone way. Since a partition
is not a "transfer" in the ordinary sense of |law, the court
reached the conclusion that a mere partition with unequa
allotments not being a transfer, cannot be covered by
section 2(xxiv). A close reading of that provision and the

judgrment will dissolve the mist of nisunderstanding and
di scl oses the danger of readi ng observations fromthat case
for application in the instant case. The |anguage of
section 2(15), Explanation 2, is different and w der and the
reasoning of Getti Chettiar cannot therefore, control its
anpl i t ude. It is perfectly true that in ordinary Hi ndu | aw

a partition involves no conveyance and no question o
transfer arises when all that happens is a severance in
status and the common hol ding of property by the coparcener
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is converted into separate title of each coparcener as
t enant -i n- common. Nor does subsequent partition by netes
and bounds anmount to a transfer. The control i ng
di stinction consists in the difference in definition between
the Gft-tax Act (section 2(xxiv) and the Estate Duty Act
(section 2(15)."

We find that Kantilal Trikam al’'s case supports the view
taken in Getti Chettiar’'s case. Added to this, Section
2(15) of the Estate Duty Act, defining "property" cane up
for <consideration in Kantilal Trikamal’s case. W  may
state here itself that the words and expressions defined in
one statute as judicially interpreted do not afford a guide
to construction of the same words or expressions in another
statute unl ess both the statutes are para-nateria
legislations or it is specifically so provided in one
statute to give the same nmeaning to the words as defined in
other statute. The aim and object of the two |egislations,
nanely, ‘the Gft-tax Act and the Estate Duty Act are not
simlar.

In T vs. Bankey Lal Vaidya [1971] 79 ITR 594 (SO, it
is clearly stated that where in the course of dissolution
the assets of +the firmare divided between the partners
according to the respective shares,” by allotting the
i ndi vidual assets or paying the noney value equivalent
thereof, no transfer is involved and that it is nerely a
case of distribution of assets.

The same view is taken-in Addl. CT vs. Mohanbha
Pamabhai [1987] 165 ITR 166 (SC) that where a  partner
retires from a firm and receives his share of ' anount
calculated on the valuation of the net partnership assets
i ncluding goodwi Il of the firm no transfer is involved.

We now refer to the cases relied on by the H gh Court to
support its view In CGI vs. Chhotalal Mhanlal [1974] 97
ITR 393 (GQuj), this Court reversed the decisionof @ujarat
H gh Court and in the light of the facts and - circunstances
of the case, held that there was a gift for the purpose of
the Gft-tax Act. In that case, a firm by name Ms.
Chhotal al Mhanlal cane into existence with three partners
nanel y, Chhotal al Mbhanlal, G Chhotalal and P.Vedilal with 7
annas, 4 annas and 5 annas shares respectively. ~During the
assessment year 1963-64, under the new deed, P.Vedila
retired. The share of G Chhotal al renmai ned unchanged. One
R Chhotal al becanme a partner with 4 annas share. The share
of assessee Chhotal al Mohanl al was reduced to 4 annas.’/ For
the remaining 4 annas share, 2 mnor sons of Chhotala
Mohanl al were admitted to the benefits of the firmwith 12%
and 13%interest respectively. There was also no change in
the share capital standing in the nane of the assessee. As
can be seen fromthe facts stated above, P.Vedilal retired
and the firmwas reconstituted; two minor sons of Chhotala
Mohanl al, one of the partners were admitted to the benefits
of the partnership and simul taneously share of said
Chhotal al Mhanlal was reduced from?7 annas to 4 annas
giving 3 annas share to the minor sons. |In this situation
when at the time of the reconstitution of the firm a 3
annas share out of Chhotalal Mhanlal’s 7 annas share in the
partnership firmwas given to his ninor sons it was taken as
transfer of property by way of gift and as such it was
t axabl e. Hence the case of Chottalal Mhanlal did not
advance the case of the Revenue on the facts of the case
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bef ore us.

The case of MK Kuppuraj was also a case where the
assessee’s share was reduced and his minor <children were
admtted to the benefits of the partnership with 8% share in
the profits and this case was referred to and approved by
this Court in Chottalal Mbhanlal’s case. The case of Prenji
Trikami is again a case where in the constitution of a
firm mnors were adnitted to the benefits of t he
partnership firm In all these cases, minors were admtted
to the benefits of the partnership and if such partner or
mnor did not bring in capital of his own into the
partnership firm corresponding to his share, it was held
that the transaction anbunted to a gift. But the present
case stands entirely on a different footing. It is clearly
and nerely a case of adjustnment or distribution of assets of
the firm in regard to share of the appellant on its
di ssolution and as such no transfer of property was involved
init.

Thus, —in-—our view, the High court was not right in
applying the decisions in (1) Chhotalal Mhanlal (2) MK
Kuppuraj, (3) Prenji Trikanji to the facts of the case in
hand.

The cases of this Court in (1) Getti Chettiar, ( 2)
Mal abar Fisheries. Co., (3) Dewas Cine Corporation, (4)
Bankey Lal Vaidya and (5) Mhanbhai Pamabhai af orenmenti oned
fully support the  appellant - on facts and in t he
circunst ances of the case

Having regard to all aspects and for the reasons stated
above, we conclude that the Hi gh Court conmitted an error in

answering the question in negative i.e. in favour of the
Revenue and against the assessee-appellant. Hence | this
appeal is entitled to succeed. The judgnent and order of
the Hi gh Court reported in [1988] 172 I TR 632 (AP) ‘are set
aside, upholding the order of the Tribunal. The question
aforementioned is answered in the affirmative i.e. against
the Revenue and in favour of the assessee-appellant. The

appeal is ordered accordingly. No costs.




