http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 4

CASE NO. :
Appeal (crl.) 1 of 1995

PETI TI ONER
GANANATH PATTNAI K

Vs.

RESPONDENT:
STATE OF ORI SSA

DATE OF JUDGVENT: 06/ 02/ 2002

BENCH:
R P. Sethi & Bi sheshwar Prasad Si ngh

JUDGVENT:

SETHI , J.

The appel | ant was charged for - the commission of offences
puni shabl e under Sections 304B and 498A of the Indi an Penal Code for
al l egedly subjecting his wife to cruelty and causing the dowy death.
After trial, the appellant was acquitted of the charge framed agai nst
hi m under Section 304B but convicted under Section 498A of the Indian
Penal Code and sentenced to three years rigorous inprisonnent. The
appeal filed by the appell ant against his conviction and sentence under
Section 498A | PC was di sm ssed vide the judgnment inpugned in this
appeal

The facts of the case are that the appellant’s nmarriage with
Rashm rekha was sol emmi sed on 4.3.1984. A nale child 'was born to the
parties on 9.5.1985. Rashnirekha, the wi fe of the appellant died by
hangi ng herself in the bathroom regarding which the appellant is stated
to have | odged a witten report to the Police Station Sahid Nagar and he
inforned the famly nenbers of the deceased. PW, the father of the
deceased thereafter | odged an FIR alleging therein that his daughter was
nmurdered by the appellant and his fam |y nenbers.” During the
investigation it transpired that the deceased had conmitted suicide on
account of dowy demands, allegedly nade by the appellant and his famly
menbers. It was further revealed that the deceased had been subjected
toill-treatnent, harassnent and cruelty. The appellant was alleged to
be having illicit connection with his brother’s wife. /The accused
totally denied the occurrence. 1In his statenent, recorded under Section
313 of the Code of Criminal Procedure, he admitted that the deceased was
his wife but asserted that he was having very cordial relations with
her. There was no demand of dowy either by himor his brother or his
famly menbers. According to himthe deceased had conmitted suicide
which is not related to either cruelty or harassnment or denand of dowry.

Upon anal ysis of the prosecution evidence, the trial court
concluded that, "in absence of any acceptable evidence to establish the
foundational fact, the accused cannot be held guilty for the offence
under Section 304B of IPC'. The trial court, however, found the
appel l ant guilty for the offence under Section 498A | PC by fi ndi ng:

“In this case there is evidence that the accused has given
purshes to the deceased in presence of PWM. He has taken
away the child fromher as stated by PW. There is also
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evi dence that the deceased was not allowed to sit on the
scooter by the accused and he was frequently staying absent
in the house. He also failed to explain his position in
relation to his sister-in-law Bijayal axmi to the deceased

for which there was an inpression that he had illicit
relationship with Bijayalaxmi. | find the evidence of the
wi tnesses on this score is consistent. Taking away the
child and the further ill treatnent of the accused to the

deceased as indicated above anounts to cruelty in as much as
by the said conduct of the accused, it could be rmuch
possi bl e that the deceased Rasm rekha could be driven to
commit suicide."”

The aforesaid findings were confirmed by the Hi gh Court vide the
order inpugned.

I't is conceded before us that no appeal or revision has been filed
agai nst the judgnent of the trial court by which the appellant was
acquitted of the charge franed agai nhst hi munder Section 304B of the
I ndi an Penal Code.

We do not agree with the argunent of the |earned counsel for the
appel l ant that even on proof of the aforesaid circunstances, as noticed
by the trial court, no case was nade out ‘agai nst the appellant as,
according to him those facts even proved do not constitute cruelty for
the purposes of attracting the provisions of “Section 498A of the Indian
Penal Code. Cruelty for the purposes of aforesaid section has been
defi ned under the Explanation of the Section to mean:

"(a) any wilful conduct which is of such a nature as is
likely to drive the woman to conmit suicide or to
cause grave injury or danger to life, linb or health

(whet her nental or physical) of the wonan; or

(b) harassment of the woman where such harassnent is with
a viewto coercing here or any person related to her

to neet any unl awful demand for any property or

val uabl e security or is on account of failure by her

or any person related to her to nmeet such demand."

The concept of cruelty and its effect varies fromindividual to
i ndi vidual al so dependi ng upon the social and econom c status to which
such person belongs. "Cruelty" for the purposes of constituting the
of fence under the aforesaid section need not be physical. Even mental
torture or abnormal behavi our may amount to cruelty and harassment in a
gi ven case

Learned counsel for the appellant then submitted that the findings
returned by the trial court regarding the cruelty wthin the neaning of
Section 498A of the Indian Penal Code are not based on any | ega
evi dence.

To hold that the accused had once given pushes to the deceased
whi ch drove her to conmit suicide are based upon the alleged testinony
of PW who is the nother of the deceased. W have mnutely read the
statenment of the aforesaid witness and do not find any mention of her
havi ng seen the accused pushing the deceased which, in turn, could be
held to be "cruelty"” driving her to commt suicide.

Anot her circunstance of cruelty is with respect to taking away of
the child fromthe deceased. To arrive at such a conclusion, the tria
court has referred to the statement of PWs, who is the sister of the
deceased. In her deposition recorded in the court on 4.5.1990 PW had
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st at ed:

"Whenever | had gone to ny sister, all the tinmes she was
conpl aining that she is not well treated by her husband and
in-laws for non-fulfilment of bal ance dowy ampunt of
scooter and twin one."

and added:

"On 3.6.1987 for the last tine | had been to the house of
the deceased i.e. to her separate residence. Sworna,

Sni gdha, Sinma apa, Baby Apa acconpanied me to her house on
that day. At that tine the deceased conpl ai ned before us as
usual and added to that she said that she is being assaulted
by the accused now a-days. — She further conpl ai ned before us
that the accused is taking away the child fromand her, and
that her nother in-law has cone and some conspiracy is going
agai nst her (the deceased). She further told that "MATE AU
BANCHEI - DEBENAHI N*.

Such a statenent appears to have been taken on record with the aid of
Section 32 of the Indian Evidence Act at a time when the appell ant was
being tried for the offence under Section 304B and such statenment was
adm ssi bl e under C ause (1) of the said section as it related to the
cause of death of the deceased and the circumstances of the transaction
which resulted in her death. Such a statement is not admissible in
evi dence for the offence punishabl e under Section 498A of the Indian
Penal Code and has to be terned as being only a hearsay evidence.
Section 32 is an exception to the Hearsay Rule and deals with the
statenents or declarations by a person, since dead, relating to the
cause of his or her death or the circunstances |eading to such death.
If a statement which otherwise is covered by the Hearsay Rul e does not
fall within the exceptions of Section 32 of the Evidence Act, the sane
cannot be relied upon for finding the guilt of the accused.

Anot her finding for recording the guilt of 'the accused is that
once the deceased was not allowed to sit on the scooter by the accused
and that he was frequently staying absent fromhis house. Learned
counsel , appearing for the respondent, fairly conceded that no wtness
has stated to that effect and we feel that such a finding is not based
upon any | egal evidence.

The al |l eged rel ationship of the appellant with his sister-in-law
is stated to be another circunmstance which l'ed the deceased to commit
the suicide. Again there is no evidence on the record to hold that the
deceased had concei ved the apprehension of the appellant having illicit
relations with his sister-in-law which led her to end the life. Learned
counsel for the appellant has taken us through letters Exhibit Ato F

stated to have been witten by the deceased as adnmitted by PW. |n one
of the letters the deceased is shown to have witten to her nother
stating:

"Pl ease informed me when the result of Tutu shall be

decl ared and al so send the new address of Bada Bhai in the
| etter have told you have occasion not to spread bad runour
against the sister-in-law (wife of Kailash Patnai k) and not
to di scuss about her wi th anybody; can these di scussions

will at all lead to a better understanding, rather it wll
create nore m sunderstandi ng and aggravating the situation
and which is already in vogue. | cane to know that you are

telling to others that she is not providing me proper food,
allowing nme to wear good cloth and giving ill-treatnment. |
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want to know who has given you these fal se informati on about
her and as | renenber, have never discuss about this to you;
it is wong to presune that she is msbehaving ne; but you
have been getting wong information about her from others.
VWhen it comes her know edge that that you have nade

di scussi on

against her it creates rift and m sunderstanding in our
famly; further | would like to bring your notice this is to
report to her by those you discuss about her. Further why
are you discussing with others regarding ny stay; whether it
is at village-home or at Bhubaneshwar. | have nade nunber
of fervent appeals to you not to nake any bad di scussion
agai nst her but you are not heeding to nmy advi se and
continui ng same agai nst her. By doing this, you are
isolating me fromrest of the famly nmenbers.”

(EMPHASI S SUPPLI ED)

In view of the aforesaid letter it could not be held that the
deceased had concei ved an apprehension about the relationship of the
appel lant with his sister-in-law

It follows, therefore, that there was no | egal evidence tendered
in the case which could be nmade the basis for returning a finding with
respect to the alleged cruelty of the accused with the deceased. 1In the
absence of any |egal evidence produced in the case, we are of the
opi nion that the prosecution has failed to prove, beyond doubt, that the
appel | ant had comm tted the offence under Section 498A of the Indian
Penal Code and find that it is a fit case where he'is entitled to be
given the benefit of doubt.

In view of our finding that there is no | egal evidence to connect
the accused with the conmi ssion of the of fence under Section 498A of the
I ndi an Penal Code, this appeal is(allowed by setting aside the inpugned
j udgrment of the High Court as also of trial court. Gving himthe
benefit of doubt, the appellant is acquitted of the charge under Section
498A of the Indian Penal Code. Hi s bail bond stands discharged.

(Bi sheshwar Prasad Si ngh)

February 6, 2002




