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In all these appeals, the question for decision is

whet her conpul sory deducti ons nmade by sugar cooperative

soci eties on account of non-refundabl e and refundable

deposits and ot her Funds are revenue receipts |iable to be
taxed under the Incone Tax Act.

The appellants in the first batch of appeals are

regi stered Cooperative Societies governed by the provisions

of Maharashtra Co-operative Societies Act, 1960 and which is
referred hereafter as "the Act’. The affairs of these Societies
are regul ated by the bye-laws franed or adopted by the
Societies in accordance with the procedure |aid down under

the Act.

The appellant in each of the appeals carries on the

busi ness of manufacturing sugar. Its nmenbers are

predom nantly sugarcane farnmers. According to the policy of
the CGovernnent, the sugarcane growing areas in the State of
Mahar ashtra have been divided into different territorial units.
Each unit has a factory for manufacturing sugar and the
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sugarcane growers within the territory are obliged to sel
their sugarcane only to the said factory. The project cost of
the appellant was net partly by share capital and partly by
way of capital subsidy provided by either the Centra
Government (M nistry of Industrial Devel opment) or financi al
institutions such as IDBlI, IFCl etc. The share capital was
contributed not only by the nenbers but also by the State
Covernment. So long as the State Governnent held share
capital in the Society, the Governnment was entitled to fix the
sugarcane price which it did. The bye-laws provided for
deduction of amunts towards refundabl e and non-

refundabl e deposits fromthe cane price payable to the
grower nenbers. There were also instructions of the

Director of Sugars to this effect. Apart fromthat, pursuant to
the orders passed or circulars issued by the State
Governnent/Di rector of Sugars, anmounts were being

deducted for being credited into various Funds such as Chief
M nister’s Relief Fund, Y.B. Chavan Menorial Fund, Area
Devel opnent Fund etc. The anounts credited to these Funds
are neant to be utilized either by the Society directly as per
the gui delines issued by the Director or remtted to the
Governnment or trustees for socio-econonic devel opnent of

the operational area. Till the assessnent year 1984- 85,
these coll ections/deposits were not treated as income of the
assessee on the footing that they were not trading receipts.
However, on the basis of the judgment in Bazpur Co-
operative's case rendered in the year 1988, the

Commi ssi oner of Income Tax revised the assessnents for the
assessnment years 1984-85 and 1985-86 in respect of non-

ref undabl e deposits and refundable deposits and other
deductions, by exercising the power under Section 263 of the
I ncome Tax Act. As far as the foll owi ng years were
concerned, nanely, assessnent years 1986-87, 1987-88 and
1988- 89, assessnent orders were passed by the |ncone-tax
authorities treating the non-refundable deposits, refundable
deposits and ot her deductions as trading receipts. The
Conmi ssi oner of I ncone Tax (Appeal's) dismssed the

appeal s filed by the assessees. Al these orders were
chal | enged before the Income Tax Appellate Tribunal by the
Sugar Co-operative Societies. The matter was heard and

di sposed of by a special Bench of the Tribunal which decided
the question in favour of the Sugar Cooperatives hol ding that
the bye-laws in Bazpur Co-operative' s case and the

character of deductions nade were substantially different
fromthose in the case of Sugar Co-operatives inthe State of
Mahar ashtra. At the instance of the Revenue, the Tribuna
referred 15 questions to the Hi gh Court at Bombay under
Section 256(1) of the Income Tax Act. The Division Bench of
the H gh Court addressed itself to the question whether the
various ampounts collected by the Society fromthe cane
growers out of the Sugarcane Purchase Price in the name of
deposits are taxable as incone of the assessee Society. The
| ear ned Judges of the High Court answered the questions by
hol di ng that the non-refundabl e and refundabl e deposits are
tradi ng recei pts whereas deducti ons on account of Area

Devel opnent Fund, Cane Devel oprment Fund, Hutnent Fund,

Y. B. Chavan Menorial Fund, The Chief Mnister’s Relief Fund,
Educati on Fund are not trading receipts and therefore not
taxabl e. Accordingly, the References and appeals were

di sposed of by the High Court. The Sugar Co-operative

Soci eti es have i npugned the decision of the H gh Court in so
far as it decided the questions raised against themand the
Revenue has preferred appeals in so far as the decision went
against it.

As the assessees’ appeals turn rmuch on the
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interpretation and inplications of the bye-laws 60, 61-A and

61-B which relate to the non refundabl e and refundabl e
deposits, it is worth quoting them verbatim

Bye-l aw No. 60: (Regarding Fixation of Cane Price)
"The rate of sugarcane supplied by nmenbers will

be fixed each year by the Board of Directors. The
same will be of ex-gate cane. It will be the sane
for all the menmbers. The Karkhana will also

rei mburse to the menbers their expenses of
harvesting and transporting the cane upto the
factory-gate at the rate fixed by the Board of
Directors. Such transporting expenses will differ
in the case of every menber dependi ng upon the

di stance of his field fromthe factory gate. Such

expendi ture rei nbursed by the Karkhana will be
treated as a part of cost of sugarcane. The Board
of Directors will, each year, fix the rate of

sugarcane to be paid to the nmenbers considering
the constitution, objects and bye-laws of the

Kar khana ‘and the financial results of each year
However, so long as the Karkhana has not fully
repaid the share capital contributed by the State
Covt. and/or the |oans taken on block capita
account from | FC and other Central financing
institutions, the Board of Directors will pay the
price as fixed by the State Governnent.

The rate of cane supplied by the non-nenbers at

the gate will be fixed by the Board of Directors. It
will not be nore than the rate fixed for the
Menbers’ cane. |If however, rate of cane for the

non- menbers has to exceed the nenbers’, the

approval of the State Governnent is necessary.

BYE- LAW NO. 61- A

(1) Every year the society shall collect fromthe
nmenbers non-refundabl e deposits at the

rate not less than Rs.1 per ton of sugarcane
supplied by them The rate of deposit wll be
deci ded by the Board of Directors. However,
in determ ning such rate the board shal

consi der the ampunt required for the
repaynent of loan of I.F.C |I. and bank | oan
taken towards capital expenditure and the
repaynent of tine deposits received from

the menmbers. The rate of interest on such
deposit shall not exceed 12 percent so |ong
as the Government share capital, the |ong
termloans of IFCl, Miharashtra State Co-
operative Bank and other financial agencies
advanced for capital expenditure has not

been repaid. The NRD col |l ected as above

shall not be refunded to the nmenber till the
CGovernment share capital and the term

| oans taken fromIl.F.C I. and other financia
institutions for capital expenditure are

repaid fully.

(2) The Deposits coll ected as above shall not be

refundable to the nenbers. However, the
Board nmay convert such deposits into shares
after repaynment of |oans taken towards
capital expenditure from Maharashtra State
Co- operati ve Bank, CGovernnent share

capital and long term | oans taken from ot her
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banks for capital expenditure. The anount

of fixed deposits collected by the society
fromnenbers shall not exceed three tines
the shares held by the nenbers. Thereafter,
such fixed deposits shall not be accepted by
the Karkhana. The Karkhana has to coll ect
the deposits until it holds Governnent share
capital and has other | oans outstanding.

(3) On a menber ceasing to be a nenber as
provided in bye-law No. 22, the anount
standing to the credit of his account as a
nonr ef undabl e deposit may be transferred to
any other menber’s account at his option

and approval of the board of directors or
shal | be refunded to such nenbers or his

| egal heirs with the approval of the board of
directors after the | apse of one year from
ceasing to be nenbers, on recovery of al
amounts due fromhimif any, and after

consi dering the financial position of the
soci ety. However, the total ampunt of such
refund in any year shall not exceed 1/10th of
the total non-refundabl e deposits standing

at the beginning of the year

(4) The anount of deposits so collected shall be
utilized for the repaynment of term/loans

taken for the capital expenditure as

mentioned in sub-clause (2) above.

(5) The anmount of deposit so collected fromthe
nmenbers or part thereof can be transferred

to the name of any other menber on-an

application by the nenber. However,

consent of both menbers in witing shall be
necessary.

Bye- Law No. 61-B

In addition to the non-refundabl e deposit from

the menber as nmentioned in bye-law No.61-A

above, if the board of directors find it necessary,
they shall have a right to collect the tine deposits
for a period not exceeding five years, out of the
cane price payable to the cane supplier at a
prescribed rate per ton of sugarcane supplied as
may be deci ded by them every year. These

deposits will be used by the society only for the
pur pose of expansion progranme and capita
expenditure and interest paid on these deposits
wi Il not exceed 12 percent.

Now, we shall take up the controversial issues for
consi der ati on.
Non-r ef undabl e deposits

The taxability of 'non-refundabl e deposits’ being the
nost contentious issue in these appeals, we shall first
concentrate on that issue. At the outset, we would like to
advert to the findings of the Tribunal and the H gh Court on
this aspect.

First, we would like to setout the findings of the Tribuna
in brief. The Tribunal, having noted the proposition that if a
trader collects nobney fromthe custonmer as part of trading
recei pts, those receipts would constitute incone, observed
that the nature and object of the collection is equally
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material . The Tribunal observed: "what is relevant to see is
not how t he anobunt was collected but with what obligation it
was col | ected".

After referring to the bye-laws, the Tribunal observed

that the purpose for which the deductions were nade in the
nane of non-refundabl e deposits was not only to pay the
termloans and the Governnent share capital but also to
convert the deposits into shares. The Tribunal pointed out
that the entire amount of deposit was liable to be converted
into shares except that the time at which it could be so
converted was only postponed till the |oans were repaid. The
Tri bunal pointed out that the expression ’'non-refundabl e’
only means non-refundabl e in cash. Though, according to the
Tribunal, the collections were in the course of trading
operations, it was only an occasion for the collection of the
deposit and cannot be viewed as consideration for the supply
of cane. The Tribunal stressed on the provision for the
payment of interest and the nmanner in which the deposits

were treated by the Society. It was stressed that the

retai ned ‘anmounts were credited to the individual accounts of
the depositors and they were shown as liability in the

bal ance-sheet. It nmeans that the 'deposits’ were not
regarded as assessee’ s own _noney.

The Tribunal distinguished the case of Bazpur Co-

operative Sugars interalia on the ground that the anpunts
deducted by the Society and credited to the | oss equalization
fund were liable to get depleted or consuned after applying
the funds for various purposes nentioned in the bye-laws

i ncluding the working |osses, whereas that is not the case in
the present appeal

The Tribunal summed up the position as follows:

"To sum up, according to our understanding, the true

nature and purpose of the bye-law 61Ais to coll ect
contribution towards share capital fromthe cane growers by
deducti ng the anount from the sugarcane purchase price
payable to themin a slow and graduated manner so that the
funds so retained by the assesseecould in the neantine be
used for repaying the termloans taken fromthe financia
institutions. This is a process and a nmethod devised and
adopted in such a way that the cane growers will ultimtely
becorme the sharehol ders contributing the necessary capita

not at one tine but by degrees wi thout causing to

thensel ves, any kind of financial strain. The incentives
provided in devising the scheme are paynent of interest by
treating the retai ned noney as loan in the neantine and
secondl y eventual conversion of the sane towards share
capital. Thus there is no elenment of incone enbedded in it
nor can it be said that these noneys were coll ected or

recei ved by the assessee as and by way of incone".

The REASONI NG OF THE HI GH COURT in support of its

conclusions is sumarized as foll ows:

The fixation and paynent of the price of sugarcane form

part of the trading operations of the assessee. The deposits
have been recovered by the Society as part of trading
operations and therefore it constitutes "part of trading
recei pts". Such deductions provided a periodical return and a
source of incone to the Society. A readi ng of the bye-I|aws
clearly indicates that the deposits are trading receipts, the
primary purpose of collecting the 'deposits’ being to

di scharge the liabilities of the society but not to issue the
shares at a later point of time as held by the Tribunal. The
assessee is enpowered to hold on to the deposits till the
repaynent of the CGovernnent share capital and the | oans

taken fromthe financial institutions. |In the case of deposits,
a fixed maturity period is prescribed and on maturity, the
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depositor has a right to repaynent. In the present case,
there is no such period nor any such right has been given.
There is no separate contract of fixed deposits between the
Soci ety and the nmenbers and no separate fund came to be
created as the sunms were credited to the individual accounts.
The refund is within the discretion of the Board of Directors
who may refuse to repay on the ground of weak financia
position of Society. The paynent of interest is not a
concl usi ve factor.

The Hi gh Court observed:

“I'n our opinion, in a matter of this type, the

correct test to be applied is whether the amounts

sought to be deducted reached the assessee as

his income, if so, it would constitute trading

receipts. On the facts of this case, it is clear that

the anobunt reached the assessee as its incone."

After referring to the case of Comm ssioner of

I ncome Tax Vs. Bazpur Cooperative Sugar Factory Ltd.
[ (1988) 3 SCC 553], the Hi gh Court held:

"I n the present case al so, under the bye-I| aws,
the rate of deposits was fixed by the society and
not by the cane growers. [In the present case

al so, under the bye-laws, no event or

contingency has been contenpl ated under which

the share hol ders coul d denmand repaynent of

the deposit. Hence, nerely because the

Kar khana has agreed to pay the interest, wll

not be a conclusive test to cometo the
conclusion that the liability has accrued tothe
soci ety on deduction."

Cont enti ons

The | earned seni or counsel for the appell ant-assessee
contended that the High Court fell into error in overl ooking
certain inportant aspects of the case and | aying undue stress
on the fact that the anmpunt treated as deposit is deducted
fromthe price payable to the cane growers as part of 'the
tradi ng operations and, therefore, it was in the nature of
trading receipt. The assessee\027Society was al ways treating
the deposits as the noney belonging to the nenbers (cane
growers), credited the deducted anpbunts to the individua
accounts of the menbers on which interest at fixed rate was
being credited. The society treated the deposits-as its liability
towards the nmenbers/depositors. It is contended that under
the bye-laws there is sufficient indicia that the nenmbers own
the deposits. For instance, in the case of resignation, the
deposi ted amount can be clained and in the case of death,
the anobunt is heritable. The deposits are not utilized for
carrying on the trading operations by the society, “but they
are utilized only for the discharge of capital liabilities. If at
all, they are capital receipts, but not revenue receipts. The
| earned counsel further argued that it is not appropriate to
descri be the deposit as non-refundabl e deposit. It is non-
refundable in the sense that it nmay not be paid in cash to the
nmenber, but it will go to augnent the share capital of the
menber. Wth reference to sone data prepared, it is pointed
out that instances of refund and transfer are not rare.

Justifying the findings of the H gh Court, it is contended
by the | earned senior counsel appearing for the respondent\027
department that the true nature and character of receipt has
to be taken into account notwi thstandi ng the nonencl ature
used or the accounting nethod adopted. It is the origin or
genesi s of the receipt that should be taken into account but
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not the manner in which the amount is utilized. The fact that
the deduction is fromout of the price payable to the nmenber
and as a result thereof the receipts on account of deposits
bring about savings in the cost of raw material is a strong
indication that it is a trading receipt. It is pointed out that
the menbers have no volition except to suffer the deduction
and they have no enforceable |l egal rights which are

ot herwi se available to the depositors in the ordinary course.
Even in linmted contingencies such as resignation and death,
there is no unfettered right to get back the deposited anpunt
lying in the account of the individual nenber. Even
conversion into share capital is a contingency hedged in by
various limtations. The discretion in this regard is vested
with the Board of Directors. The Governnent’'s share capita
though nominal is always retained so that the process of
deduction can go on and the so called deposits are utilized
for the purposes of the society. The right to get refund of
the deposit in cash or by way of conversion into share capita
is, onthe whole, aright which is too tenuous and renote.
The | earned counsel for the respondent further contended

that crediting of interest-is not decisive and it practically
remai ns on paper. Placing reliance on the case of Bazpur
Cooperative Sugars, it is contended that there is practically
no di fference between the un-anmended bye-| aw whi ch was
considered in that 'case and the bye-laws in the present case.
As the sheet anchor of the Departnent’s case rests on

the decision in CI'T Vs. Bazpur Cooperative Sugar

Factory Ltd. [(1988) 3 SCC 553], it beconmes necessary to
refer to that decision in detail. During the relevant
assessment year 1961-62, certain-amunts were deducted
fromthe price payable for the sugarcane supplied by the
nenbers and the Society credited the sane to the ’'Loss
Equal i sation and Capital Redenpti on Reserve Fund' . These
deducti ons were made under the provisions of bye-law 50. At
the rel evant point of time, the bye-law read as foll ows:
"There shall be established a Loss Equalisation

and Capital Redenption Reserve Fund in the

Soci ety. Every producer-sharehol der shall deposit

every year a sumnot |ess than 32 paise and not

nore than 48 paise per quintal of the sugarcane

supplied by himto the society as may be

determ ned by the Board. After adjusting the

| osses, if any, in the working year, the deposits

shall be allowed to accurmulate and utilized for

repaynent of the initial loan fromthe Industria

Fi nance Corporation of India and thereafter for

redeem ng Government share.

The bal ance of the said deposit *after neeting
| osses shall be used in being converted into share
capital in accordance with bye-law 44(xix) and
each producer-sharehol der shall be issued shares
of the society of the corresponding value in lieu
t hereof . "

(*enphasi s supplied)

The bye-law was anended with retrospective effect
from1l.7.1958. The gist of the amendment is adverted to a
little later.

The question arose whether the anounts received by

the Society fromits nenbers by way of deduction fromthe
price of sugarcane were revenue receipts taxable under the
I ncome Tax Act. Before answering the question, this Court
had to consi der whether the amended or unamended bye-

| aw woul d apply. The Court having held that the
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respondent - Soci ety had no authority in law to anend the
bye-law with retrospective effect as it purported to do,
proceeded to exam ne the issue whether in the light of the
unanmended bye-law, the deducted ampbunts credited to the

fund could be regarded as trading receipts liable to tax. The
Court answered the question in favour of the Revenue and

al | owed the appeal

It may be noticed that in contrast with the unanended
bye-1aw, the anmended bye-|aw contained a clear provision
that the deposit into the reserve fund at a prescribed rate
shal |l be nade "until the shares to be subscribed by a

Menber are fully paid up". After the amobunts standing to

the credit of the fund are used for making partly paid shares
fully paid up, the balance remaining in the account shall be
liable to be refunded to the menbers concerned "soon after
the present loan fromthe I'FCis repaid". Thereafter, the
fund shall cease to exist. There were no such definite
stipulations in the unamended bye-Ilaw. However, we are

not called upon to dilate on the question whether the
anmended bye-1 aw woul d have had a di fferent inpact on the
concl usi on reached.

The Court reiterated the principle that "it is the true
nature and quality of ‘the receipt and not the head under
which it is entered in the account books as woul d prove
decisive" and that /it makes no difference that the di sputed
amounts have been referred to as deposits and proceeded to
consi der the crucial issue in that Iight:

How far the ratio of the decision in Bazpur case could
be applied to the case on hand is the first and forenost
controversy. In the present case, the purchase and paynent
of price of sugarcane is undoubtedly part of trading
operations of the assessee. It is in the course of such
tradi ng operations that the assessee realized the anmpunts
(treated as deposits) with regularity and utilized the noney
so received in its business. Tothe extent the full paynent
is not made to the farmers, the assessee saved the raw
materi al cost as well.

These factors nay broadly satisfy the first test applied
in Bazpur Cooperative Sugar’s case. The follow ng are
the rel evant observations in this regard:

"It is clear that these anpbunts which were

deducted by the respondent fromthe price

payable to its nenmbers on account of supply of

sugar cane were deducted in the course of the

tradi ng operations of the respondent and these
deductions were a part of its trading operations.

The recei pts by way of these deductions nust

therefore be regarded as revenue recei pts and

are liable to be included in the taxable inconme of

the respondent."”

However, it needs to be clarified that the |ine of

inquiry, in order to deternmine the true nature and character
of the receipts, does not stop at ascertaining the nere fact
whet her the realization was in the course of trading
operations. The nonment it is found that certain anounts

were deducted by the assessee out of the price payable to

its menbers who supplied the raw material, the conclusion
does not necessarily follow that all such realizations get

i npressed with the character of revenue receipts, giving rise

to taxable inconme in the hands of the assessee. It is not
any and every receipt linked to the trading activity that
acquires the quality of revenue receipt. The tribunal or the

court should go further and delve into the true nature,
character and purpose of the realizations. |If the amunts
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are neant to be held as deposits liable to be returned to the
depositor at a specified point of time or on the happeni ng of
speci fied contingencies which are by no neans uncertain or

is otherwise treated as nmenbers’ noney\ 027t he depository
havi ng no unfettered dom nion over the said funds, then, it
is difficult to characterize themas the income of the
assessee. The realization of nonies fromthe grower-

nmenbers in the course of trading operations could as well

be construed to be an occasion, node or conveni ent point of
time at which the 'deposit’ could be collected. Perhaps
keeping this legal position in view, notw thstandi ng what has
been stated in the earlier portion of the judgnment, the

| ear ned Judges proceeded to address the next question, i.e,
whet her the receipts by way of deductions could be

regarded as deposits as- described in the bye-laws. Wile
answering that question in-the negative, the Court pointed
out that it is thetrue nature and quality of the receipt that is
materi al but not the head under which it is entered in the
account books\027a principle which is reiterated in a catena of
deci sions. ~The Court then went on to conclude that the

recei pts by way of deductions fromthe purchase price were
not in the nature of deposits.” In this context, the reasoning
of the Bench may be noticed:

"The essence of a deposit is that

there nmust be a liability to return

it to the party by whom or on

whose behalf it is made on the

fulfillment of certain conditions.

Under the amended (sic

unamended) by-1law, the amounts

deducted fromthe price and

credited to the said fund were

first liable to be used in adjusting

the | osses of the respondent

society in the working year;

thereafter in the repaynent of

initial loan fromthe Industria

Fi nance Corporation of Indian and

then for redeem ng the

governnent share and only in the

event of any bal ance being left, it

was |liable to be converted to

share capital. The primary

purpose for which the deposits

were liable to be used were not to

i ssue shares to the nenbers from

whose anounts the deductions

were made but for the

di scharging of liabilities of the

respondent-society. In these

ci rcunst ances, the receipts

constituted by these deductions

were really trading receipts of the

assessee soci et y\ 005"

The Court apparently felt that the event of return of the
amounts by way of conversion into share capital was

renote, if not inpossible. In neeting the point urged by
the assessee that it was a deposit, the Court proceeded to
apply the primary purpose test. The primary purpose,
according to the | earned Judges, was not to issue shares to
the nenbers but it was neant to di scharge various

liabilities of the society. Therefore, it was felt that it would
be a misnoner to call it menbers’ noney or a returnable
deposit. That is the ratio of the decision

To what extent the principle laid down or the test
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applied in the Bazpur case can be pressed into service in
the present case is the question which needs our close
attention. There are two distinguishing features which
becorme apparent on a reading of the bye-laws. The first is
the absence of provision for paynent of interest under the
bye-1 aws of Bazpur Co-operative Sugars Ltd. Secondly,

in Bazpur case the deducted anmobunts credited to "l oss
equal i zation and capital redenption reserve fund" are |iable
to be adjusted against the | osses of any working year. It is
only after adjusting such |osses, the deposits are allowed to
accunul ate and be utilized for repaynent of |IFC |oan and
for redeem ng the Governnent’s share contribution. In the
process of such adjustnent, the entire anmount collected
fromthe nmenbers and credited to the fund nmay be

di ssi pated or consuned, whereas in the instant case, the
anmount col |l ected as deposit remmins intact, though it could
be utilized fromtime totime for meeting certain liabilities of
capital nature. ~However, there is one qualification in this
behal f. I'f the society has not incurred any loss and it
remai ns . a profit-making concern, the situation will be very
simlar in both the cases. The amounts will then be utilized
for repaynment of long-termloans due to the financia
institutions and the Government’'s share capital and after
such process of repaynent is conplete, the disputed

amounts could be nade avail able to the grower nenbers in

the formof increased shares. Yet, in Bazpur case, at the
time the suns were received fromthe grower-nmenber and
remtted to the | oss equalization fund, there was no

knowi ng whet her the ’'deposit’ would remain in tact at all

The claimof the nenber to the deposited ampunt at that

stage was too tenuous and slippery to earn the lega
recognition of any proprietory interest over it. It cannot be
said that the nenber had the right to get back the anmount
when it was recovered and credited to the Fund. The

ulti mate concl usi on reached in Bazpur case can be

expl ained on this basis. There is yet another angle from
whi ch the probl em can be viewed. (As between the nmenber

and the society, who is having substantial dom nion over

the "deposits’? |n Bazpur case the answer coul d only be

that it is the assessee-society which had such domi ni on

The position is different in the present case, as explained
hereafter.

The ratio in Bazpur case not being squarely applicable,

t he whol e basis on which the revision was initiated

crunbles. Still, we have to exam ne whether-the

assessment of inpugned anmounts as taxable incone is
justified in | aw

Keeping in view the bye-laws of the society, the

approach of this Court in Bazpur case and the settled
principles, we nust exam ne the fundanental question, viz.,
what is the true nature and quality of the receipts sought to
be taxed? The question has to be exam ned from vari ous
angles running in a comon direction. For instance, it
becomes necessary to enquire: Do the receipts bear the
character of incone at the tinme they reach the hands of the
assessee? Does the title to the noney get vested with

the assessee Society once and for all, the assessee

exerci sing conpl ete dom nion over the funds in question?

OR is it to be regarded as the noney of depositors/menbers
notw t hst andi ng the custody of the Society and the authority
given to the Managerment of the Society to utilize the nobney
for the overall advantage of the Society? Does the assessee-
Society stand in the position of debtor in relation to these
deposits? Is there in law an obligation to repay the anounts,
i.e, by way of augnentation of share capital of menbers?
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VWhat is the primary purpose behind the collection of the
amounts as deposits? These are the various questions of
over | appi ng nature whi ch have been debated before us in

sone formor the other, and call for answers in order to
resol ve the crucial controversy. Though the manner in which
the suns are treated by the assessee in its accounts is
nei t her conclusive nor a sure indication of the nature and
character of the receipt, yet, it is not an irrelevant factor.
As rightly observed by the H gh Court, the relevant bye-

l aws of the Society shall be kept in the forefront in finding an
answer to the issue raised. On an analysis of the rel evant
bye-1 aws regardi ng sugarcane price and non-refundabl e
deposits, the follow ng salient features are discernible:

1. The price of sugarcane is fixed every year by the Board
of Directors, on a consideration of relevant factors.
2. However, so long as the share capital contribution of

the State Governnent and/or the loans taken on

capital account fromI|FCl and other Central Financia
Instituti'ons remai n outstanding, the price as fixed by
the State Governnment is liable to be paid by the

soci ety.

3. Every year the society shall collect fromthe menbers
suppl yi ng sugarcane a non-refundabl e deposit at the
mnimmrate of Re/1/- per ton. |In fixing the rate, the

Board of Directors has to take into account the

liabilities towards the | oan due to | FCl- and ot her | oans
borrowed for capital expenditure and the repaynent of

time deposits received fromthe nenbers.

4. The Soci ety should continue to collect the deposits so
long as it holds Governnent share capital and other

| oans (on capital account) are outstanding. However,

the deposits collected by the Society shall not exceed

three tines the shares held by the menbers.

5. The rate of interest on the deposits collected shall not
exceed 12%

6. The non-refundabl e deposit shall not be refunded to

the nmenbers till the Government share capital and

termloans taken fromIFCl etc. towards capita

expenditure are repaid fully. On such repaynent, the
Management of the Society may convert such deposits

i nto shares.

7. The anmount of deposits collected shall be utilized for
the repaynent of term/| oans taken for the purpose of

capital expenditure.

8. The anount col |l ected as deposit can be transferred to
the nanme of any other menber on an application

submitted in this behalf.

9. On ceasing to be a nmenber for whatsoever reason, the
non-refundabl e deposit standing to his credit nay be
transferred to any other nenber’s account subject to

the approval of the Board of Directors or can be

refunded to such menber or his legal-heirs with the

approval of the Board of Directors, but, such refund

can only be granted after the | apse of one year, that

too after considering the financial position of the

Soci ety.

Al t hough the use of the expression 'deposit’ does

not conclude the issue, there are intrinsic indications in the
bye-l aws that the expression has been used to nmean just

what it says. These are: (a) conversion of the deposit

into additional shares, (b) transferability / heritability, (c)
refundability and (d) paynment of interest on the deposit.

The first three features are no doubt dependent upon
occurrence of certain contingencies or hedged in by certain
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limtations. But the deposited anmount is not denuded of its
character of 'deposit’ for that reason al one.

Fi rst, discussion needs to be focused on the first

feature, nanely, conversion of deposit into shares. The
Tribunal rightly pointed out and it is not disputed before us
that such conversion is as good as refund. Such conversion
into additional shares is however postponed till the events of
repaynent of |oans towards capital expenditure and the
repaynent of Governnment share capital happen. In other

words, till such tinme, the nmenber / depositor has no

i Mmediate right to demand the payment. Neverthel ess, the
obligation to repay stood annexed to the deposited anpunt

at the tine it was received by the assessee subject of
course to the occurrence of the contingency specified in the
bye-law itself. It cannot be said, as has been said by the
H gh Court, that "under the bye-laws, no event or

conti ngency has been contenpl ated" under which the

menbers coul d demand the repaynment of the deposit. Nor

can it be said that even after the happening of the event
specified in the bye-laws, the right to demand repaynent
becones illusory in view of the discretion reserved to the
Board of Directors of the Society. In this context, nuch of
the argunent has been built - up on the use of the expression
"may’ followed by the words "convert such deposits into
shares after repaynent of loans etc."” It is contended by the
| ear ned counsel appearing for the Revenue that the Board of
Directors may very well refuse to convert the deposits into
shares in exercise of its discretion on the ostensible ground
that the financial position of the Society does not perm:t
such conversion. The very existence of discretion, it is

poi nted out, negates the existence of liability to convert the
deposit into shares. W cannot accede to this contention
Once the |l oans of the description nmentioned in the bye-I|aws
whi ch were outstanding on the date the deposit was made

are repaid, in our view, the Board of Directors is bound to
convert the deposit ampunt into shares. The discretion is

al ways coupled with a duty; the discretion cannot be used to
circumvent the obligation cast under the | aw or contract
governing the parties. In our view, it would be appropriate
to read the expression 'may’ as 'shall’. On the occurrence of
the specified event, nanely, the repaynent of the1oans
referred to in the bye-law and the Government share

capital, the nenber/depositor can clutch at a legally
enforceable right to denand repaynent, may be, in the
formof conversion into additional shares.

In our view, the retention of the deposited nmoney with

the Society in order to utilize the same for repaynent of
term|oans etc., does not denude the amount of its

character of 'deposit’ carrying with it the obligation to repay.
Nor is it necessary, as the High Court was inclined to think
that the separate identity of the deposited anpbunts shoul d
be kept up. The absence of the right to secure repaynent

on demand i s again not inconsistent with the receipt being a
deposit. Liability to return need not be i medi ate and
uncondi tional, followi ng a demand by the depositor. Evenif
such liability gets crystallized on the happening of a
specified contingency, it is still aliability which can be
legally enforced by the depositor. The existence of such
l[iability is an antithesis to the idea of ownership of the
noney by the Society.

Deposits are of various types with variations in

their features and incidents. It would be apposite, in this
context to refer to certain passages dealing with deposits
fromwell known treatises. In Corpus juris secundum

(volume -26A) the foll owi ng passages occur
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The deposits are classified as Special Deposits,
General Deposits and other Deposits.

Speci al Deposit:

A special deposit is one in which the identical subject
matter deposited nust be kept and redelivered, or applied
to a particul ar purpose.

General Deposit:

A general deposit is one in which the identical subject

matter need not be returned and, as distinguished froma
deposit for safe-keeping, this formof deposit has been

terned a deposit for exchange, that is, one in which the
depositary is only bound to return a thing corresponding in
kind to that which is deposited. In deternining whether or
not a deposit is special, the character of the business of the
depositary is entitled to considerable weight, but is not
controlling.

It is further stated:

"An agreenent to pay interest is strong evidence that a
deposit is general rather than special”

Dealing with duties and liabilities of depository it is

st at ed:

"An obligation to redeliver the subject matter in specie

or in kind, on the/demand of the depositor or otherwise in
accordance with the terns of the deposit*, i's necessary to
constitute the transaction a deposit, and it -is the duty of the
depositary to make delivery in accordance therewith. The

fact that there is not to be a redelivery of the thing
delivered is a strong indicationthat the transaction is not a
deposit. In the absence of anagreenent to the contrary,

the depositary nmust also return with the thing deposited al

i ncrease whi ch has accrued thereto during the termof the
deposit. The fact that the depositor has the right to sell or
exchange the deposit and substitute therefor the proceeds

of the sale or exchange does not deprive the deposit of its
character as such".

(*enphasi s supplied)

In words and phrases (Pernmanent edition

Vol urme- 39A), the distinction between the special deposit

and the general deposit and the concept of a specific deposit
is clarified as foll ows: -

"The distinction between a ’special deposit’ and a

"general deposit’ is generally held to be that the subject of a
"general deposit’ is mngled with the general assets of the
depository, whose property it beconmes, and its separate
identity is lost, and the relation between the bank and the
depositor is that of debtor and creditor; while the subject of
a 'special deposit’ is to keep safely, separate and di'stinct
fromthe general assets of the bank, as the title renains in
the depositor, who is entitled to receive back the'identica
thing deposited, and the relation assumed between the
depositor and the bank is that of bailor and bail ee".

"Money deposited for a definite purpose wthout any

agreenment or understanding that it shall not be used by the
depositee for its own purposes is a 'general deposit for a
specific purpose’, or, as it is sonetinmes called, a 'specific
deposit’ and creates the relation of debtor and creditor just
as in the case of a general deposit”. (enphasi s suppli ed)
In Shanti Prasad Vs. Director of Enforcenent

[(1963) 2 SCR 297] this Court, while dealing with the

deposit in a bank, reiterated the settled law that relationship
bet ween t he banker and the custoner is one of debtor and
creditor and observed thus:

"The banker is entitled to use the nonies w thout
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bei ng call ed upon to account for such user, his
only liability being to return the anpbunt in
accordance with the terns agreed between him

and the customer." (enphasi s suppli ed)

The above juristic exposition of the concept of deposit
renoves the possible doubts on the inpugned anounts

being treated as deposits.

It is the contention of the |earned senior counse

appearing for the Revenue that the possibility of return of
the deposit (by way of conversion into shares) depends on
uncertain events and the repaynent remains to be a renmpte
possibility. It is difficult to appreciate this contention. True,
the obligation to refund the deposit by way of conversion
into shares would arise only on the occurrence of the
contingencies specified inthe bye-laws. But, in our view, it
is wong to assunme-that the events giving rise to refund are
uncertain. The repaynent of |oans taken for capita
expenditure and the share capital of the Governnent are

the two specified events which are by no nmeans uncertain
though the tine of repaynent is indefinite. On the
occurrence of the said two events, the right to dermand
refund woul d accrue to the depositor. The obligation which
had been in inchoate formripened itself into a conplete
obligation on the occurring of specified events stipulated in
the bye laws. Such an obligation may be contingent in
nature initially but the right to enforce the obligation inheres
in the depositor fromthe begi nning. The exi stence of other
features such as transferability of the deposit to another
menber and the provision for refund of the deposited

amount to the nenber in case of cessation of nmenbership

or to his legal heirs in case of death, are inmportant

i ndi cators agai nst the treatnent of the deposited amount as
the nmoney bel onging to the Society.” The paynment of

interest fromyear to year at a specified rate is another

i mportant factor that supports the conclusion of the

di sputed sum being a deposit. Such paynent of interest is
only consistent with the fact that the deposited amount stil
bel ongs to the nenmber. The fact that the deposited

anounts are credited to the individual -accounts of the
menbers is a corroborative circunstance to indicate that

the deposits belong to the nenbers.

I n Conm ssi oner of Internal Revenue Vs.

I ndi anapolis Power & Light Conpany [493 US 203],

the question arose whether the deposit anpbunt was an

advance paynent towards electricity charges and therefore
liable to be subjected to income-tax. Wile recognizing the
principle that the | oan proceeds do not qualify as incone
because of the repaynent obligation, the US Suprene Court
applied the test whether the assessee enjoyed conplete
donmi ni on over the custoner deposits entrusted to it -and
observed thus:

"\ 005.1PL hardly enjoyed 'conpl ete dom ni on’ over

the customer deposits entrusted to it. Rather

these deposits were acquired subject to an

express 'obligation to repay’, either at the tine

service was terminated or at the time a customer

establ i shed good credit. So long as the custoner

fulfills his legal obligation to make tinely

payments, his deposit ultimately is to be

refunded, and both the timng and nethod of that

refund are largely within the control of the

cust omer . "

In that case too, the refund was |inked to contingent
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events which were not uncertain

Applying the above test to the present case, we cannot
hold that the assessee-Soci ety had absol ute dom ni on over
the inpugned deposits. Firstly, the manner of user of the
deposit is limted by the bye-laws. Para (4) of bye-law 61-A
makes it clear that the ampbunt of deposits shall be utilized
for the repaynent of termloans taken for the capita
expenditure fromthe banks and financial institutions.
Unli ke the case of Bazpur Co-operative Society the
deposi ted amount cannot be ’'adjusted’ against the term
| oans much | ess the | osses though it can be tenporarily
utilized by the assessee to clear the |oans. The fact that
the depositor can seek transfer of the deposit to another
menber by filing an application for that purpose again
hi ghlights the fact that the power of disposal of the deposit
lies with the nmenber.~ The obligation to convert the
deposits into shares subsequent-to the repayment of certain
types of loans coupled with the right given to the nmenber to
seek transfer of the anpbunt lying to his credit and the
obligation to refund the deposit to the depositor on
cessation-of hi's menbership or to his legal heirs in case of
death subj ect of course to certain restrictions, are al
poi nters that the assessee can exerci se doni ni on over the
deposits only in a Iimted sphere. On a consideration of the
bye-laws as a whole, it is difficult to hold that either the
assessee or the depositor exercises conplete dom nion over
the deposited anmounts. If so, it is not possible to
countenance the plea that the title to the deposits will
t hroughout remain in the hands of the Soci ety and the
depositor has no stake or interest therein, once it reaches
t he assessee’s hands.
Vi ewed fromthe point of view of the primary purpose
of deposit\027a test which has been fornul ated by this Court
in Bazpur case though w thout nuch of discussion, we are
of the view that the answer cannot be the same as in
Bazpur case. In this connection the Tribunal recorded the
finding that the purpose of collecting non- refundable
deposits "was not only to repay termloans taken from
financial institutions and to repay the governnment share
capital, but also to convert the so called deposits . into
shares". The Tribunal expressed the view that the whole
idea was to increase the capital base of the assessee in a
phased manner by retaining some portion of the nobney
payabl e to cane-growers, while at the sane tine
conpensating the depositors by way of interest. ~However,
the High Court was not inclined to accept the finding of the
Tri bunal . The Hi gh Court conmented:

"\ 0050n the contrary the above bye-laws clearly
i ndicate that the prinary purpose of collecting the
deposits i.e. the deductions was to discharge the
liabilities of the Society".
We are unable to endorse the view taken by the H gh Court.
Meeting the financial commitnents of the Society may be
one of the purposes for which the deposits were coll ected
but that is not all. The augnmentation of the share capita
which may be in the overall interests of the nenbers as
well as the Society is an equally inportant purpose which
cannot be overl ooked. At any rate, the view taken by the
Tri bunal appears to be a reasonable view and the H gh Court
need not have disturbed that finding.

The High Court relied on the decision of the same High
Court in Shree Nirmal Commercial Ltd. Vs. C1.T. [193
in ITR 694] in order to hold that the paynment of interest
on the deposited ampunt is not inconsistent with the
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amount being a revenue receipt. We are of the view that

the ratio of that decision cannot be pressed into service in
the present case. On a consideration of the Schene and
Agreenent under whi ch non-refundabl e interest-bearing

deposit was collected by the assessee-conpany, it was

found as a matter of fact that "the deposit was the absolute
property of the Conpany and the provision for paynent of
interest was only a device for showi ng the anobunt received

in the course of trade as deposit." |In the instant case, the
pl ea of device, though raised faintly before the Tribunal, was
not accepted. It rejected the argunent that the provision in
the bye-law 61-A providing for conversion of deposits into
share-capital was a nmake believe affair and that the Hi gh
Court in answer to question No.12 affirmed this finding.

To fortify the argunent that the disputed amobunt is
not the incone of the assessee, the |earned Sr. Counse
appearing for the assessees pointed out that the entire
amount of cane price was treated as agricultural incone of
the nmenmber and was taxed accordi ngly under the
Mahar asht'ra Agricul tural Inconme Tax Act. So al so, the
i nterest payabl'e on the deposits was shown as the
menber’s i ncone and the deposits were shown in the
wealth tax returns asthe nenber’s wealth. According to the
| earned counsel, all this indicated as to how the deposited
amounts were being /'treated by the nenbers apart fromthe
assessees. W are not inclined to delve into these aspects
whi ch are being projected for the first time before us.
Though this stand was taken before the Tribunal and a
sampl e assessnment order was filed, evidently the finding of
the Tribunal was not invited on this aspect.

The | earned counsel for the Revenue tried to invoke

Section 41(1) to fortify his argunent that the inpugned
recei pts constitute income in the hands of the assessee\ 027
Society. No such question was considered by the H gh Court
or even by the Tribunal specifically. In fact, the questions
fornmulated in the reference cases indicate that the decision
of the H gh Court was not invited on this point. Hence we do
not propose to deal with it.

As regards refundabl e deposits, the rel evant bye-Iaw
is 61-B which has been quoted supra. In the light of what
we have said about non-refundabl e deposits, it does not
require further el aboration to conclude that these deposits
cannot in any sense be treated as incone of the assessee-
Society. Though deducted fromthe cane price, they are
pure and sinple fixed deposits repayable on the expiry of a
definite period of time with interest. The restrictions and
condi tions governing the non-refundabl e deposits are not
i ncorporated in bye-law 61-B. These ’'deposits’™ are akin to
the transaction of loan. They are clearly liable to be
excluded from taxabl e i ncone.

There is one nore point to be adverted to. Conpul sory
nature of the deposit has been stressed by the Revenue and
the Hi gh Court too as being obnoxious to the idea of a
deposit. It has been pointed out that the nmenber had no
option but to agree for deduction on pre-ordained terns and
there could not be in law a contract creating deposit. This
contention, however, does not appeal to us. A person by
becom ng the nenber of a Co-operative Society, volunteers
to abide by the bye-laws of the Society, the real object of
which is to provide for internal managenent of the Society
i ncl udi ng rendering assistance to the nmenbers. There is an
authority for the proposition that the bye-laws of the Co-
operative Society constitute a contract between the Society
represented by its managi ng body and its constituents. This
| egal position has been recognized in Hyderabad
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Kar nat aka Education Society Vs. Registrar of Societies

and OGthers [(2000) 1 SCC 566] (vide paragraph 28). In

The Cooperative Central Bank Ltd. & Os. Vs. The

Addi tional Industrial Tribunal, Andhra Pradesh

[(1969) 2 SCC 43], this Court held that the bye-laws of

the Society framed by virtue of the authority conferred by
the Co-operative Societies Act were on par with Articles of
Associ ation of a Conpany, which, it is well settled, establish
a contract between the Conpany and its menbers and

bet ween the nenbers inter se (vide paragraph 14 in N C
Sanyal Vs. Calcutta Stock Exchange Association Ltd.

[(1971) 1 SCC 57]). That apart, the nere fact that the
contract has to be entered into in conformty with and
subject to restrictions inposed by | aw does not per se

i mpi nge on the consensual element in the contract.

"Conpul sion of law is not coercion" and despite such

conpul sion, "in the eye of |law,~the agreenent is freely
made", as pointed out in Andhra Sugars Ltd. Vs. State of

A P. [AIR'1968 SC 599].

For-the aforesaid reasons we conclude that the non-
ref undabl e and ref undabl e deposits cannot be treated as the
i ncome of the assessee-Societies. The Civil Appeals filed by
the assessees/ Co-operative Sugar Factories are all owed
wi t hout costs.

Revenue’ s appeal s
Re : O her deductions made towards vari ous Funds

Leave granted in Special |eave petition (Cvil) Nos.
5407, 5338, 5882, 17143 of 2001, 523-527, 18548, 23892
of 2002, 2747 and 4871 of 2003.

Pursuant to the instructions issued and the guidelines

evol ved by the Director of Sugars, may be under the
authority of the State Government, the deductions at the
prescribed rate were nade out of the cane price for being
credited into (1) Chief Mnister' s Relief Fund, (2) Late Shri
Y. B. Chavan Menorial Fund, (3) Hutment Fund, (4) Area

Devel opnent Fund, (5) Cane Devel opnent Fund and (6)

Menbers’ Small Savings Fund. It is common ground that the
identity of such deducted anpunts was being preserved and
separate accounts were being maintained in relation thereto.
In regard to Area Devel opnent Fund, the Tribunal was of the
view that the assessee had no control over these funds and
they were collected on behalf of and as an agent of the State
Government. In regard to other funds, the Tribunal held that
the deducted ambunts were only retained with the assessee

in order to nake them over to the Governnent which
ultimately spent the sane for certain purposes. The Hi gh
Court, while pointing out that "a trading receipt nmeans the
assessee’ s own nobney which can be put to any use", applied
the principle of diversion of incone by overriding title. The
H gh Court concurred with the conclusion of the Tribunal

Unfortunately, in none of the orders of the Incone Tax
authorities or the Tribunal, the details relating to the nature
and purpose of the funds and the nanner of disbursenent of

the ampbunts have been set out though there is only a

skel etal reference here and there. That is why perhaps the

Hi gh Court too could not give these factual details inits
order. Even in the appeal nmenorandumor the witten

submi ssions filed on behal f of the Revenue we do not find

these details. Despite this handicap, we have | ooked into

some of the orders and circul ars issued by the Director of
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Sugars and other authorities contained in the paper book
submitted to the I ncome Tax Appellate Tribunal

As regards the Chief Mnister's Relief Fund, Late Y.B

Chavan Menorial Fund and Hutnent Fund, no serious

attenpt has been nade to assail the order of the

Tri bunal /H gh Court, the obvious reason being that they were
required to be and in fact being remtted to the Governnent
or to the Trustees of late Y.B. Chavan Prathisthan. The
assessee nerely acted as an agent in collecting the amunts
and remtting the sane to the Governnent/Trustees. In

truth and in substance, the noney collected by the assessee
was not reaching the assessee as part of its inconme, but the
collection was nade "for and on behalf of the person to
whomit is payable", to borrow the | anguage in CIT Vs.
Sheetal Das [41 I TR 367]. It had no manner of right or
title over the said nonies. The anount collected towards

Hut ment Fund stands on no different footing. It was neant

to be handed over to Collector for the purpose of providing
shelter to l'andl ess poor inhabitants within the area of
operation-of the sugar factory. \W agree with the concl usion
reached by the Tribunal and the H gh Court that these

recei pts should not be treated as incone of the assessee.

The main contest by the Departnent has been in

respect of Area Developnent Fund and Cane Devel opnent

Fund. The Tribunal has also dealt with these-itens separately
at paragraphs 28 & 29.

The Area Devel opment Fund, as we see fromthe

various comuni cations placedin the paper-book, is neant

to enabl e the co-operative sugar factories to render socio-
econom c services in the area of operation. The area

devel opnent programres nmay cover agricultural extension
irrigation facilities, educational and nedical services,

devel opnent of ani mal husbandry and poultry, drought relief
work and so on. By doing so, the sugar cooperatives wll be
suppl enenting the efforts of the Government in pronoting

the soci o- econom ¢ devel opnent of the area. The Board of
Directors of the cooperative society are required to pass a
resol uti on specifying the details of expenditure proposed to
be incurred fromout of the Area Devel opment Fund. They
shoul d obtain the sanction of the Director of Sugars for

i ncurring such expenditure. Such information is al so required
to be placed before the General Body of the society and the
approval to be obtained fromthe General Body. On 21st

June, 1988, the Agriculture and Co-operation departnent of
the Government of Maharashtra framed certain directive
principles |aying down the nodalities of utilization of Area
Devel opnent Funds. The said order was issued in exercise of
the power under Section 79-A of the Miharashtra State
Cooperative Societies Act. This order passed during the

m ddl e of the |ast assessment year relevant to these appeals
gives statutory basis for the already existing practice. It is
difficult to equate this fund to the other categories of funds,
as has been done by the Tribunal and affirnmed by the High
Court. Unlike the other funds like Chief Mnister's Relief Fund,
the amount coll ected towards Area Devel opment Fund is

retai ned by the sugar factory itself and utilized as per the
gui del i nes issued by the Government or the Nationa
Cooper ati ves Devel opnent Corporation. The collective Body

of the Society and its elected representatives take the

deci sion as to how nuch anount has to be spent and for

what purposes. The Director of Sugars or other designated

of ficial, no doubt acts in a supervisory capacity to oversee
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that the funds are properly utilized. On that account, it
cannot be said that the collection is nade by the Society as
an agent of the Governnent or the proprietary interest in the
funds is vested with the Governnment. The concl usion has

been reached by the Tribunal mainly on the basis of

requi rement of prior sanction of the Director of Sugars for
incurring the expenditure. Such restriction prescribed in the
larger interest of the Society itself does not in any way
detract fromthe fact that the Societies concerned do
exerci se dom nion over the fund and deal with that noney

subj ect of course to the guidelines and restrictions evol ved
by the Governnent. The Tribunal failed to approach the
guestion in proper perspective on an analysis of the rel evant
circulars and orders. The Hi gh Court too fell into an error in
i nvoki ng the theory of diversion of incone at source. The
crux of the matter is that there has never been a diversion of
income to a third party (Governnent) before it reached the
assessee. The receipts in the form of Area Devel oprent Fund

al ways 'remai ned with the assessee.

It could still be contended, as has been contended by

| earned seni or counsel appearing for the assessees, that the
real i zati ons made by the assessee towards Area

Devel opnent Fund are inpressed with a specific | ega
obligation to spend the nonies for specified purposes which
are unrelated to the business of the sugar factory and
therefore such recei pts cannot be treated as-i ncone of the
assessee. The anal ogy of collection of anmounts towards
charity, as in the case of C.1.T. Vs. Bijlee Cotton MIIs
[(1979) 1 SCC 496], has been invoked to substantiate the
argunent. It is contended that the realizations towards Area
Devel opnent Fund woul d nore or |ess stand on the sane
footing as deposits. The controversy has not been

approached in the light of the above argunents. W do not
consider it appropriate to express our view for the first tinme,
especi ally when the determ nation thereof may depend on

the consideration of certain facts. W therefore | eave this
poi nt open for fresh deternination by the Tribunal

As far as Sugar Cane Devel oprment Fund-is
concerned, the case of the Revenue seens to stand on a
stronger footing. In the paper-book, we find a Circul ar dated
18th August, 1986 in which certain directive principles have
been laid down to regulate the expenditure to be incurred
out of Cane Devel opnent Fund. The itens specified in the
directive principles are (1) green nmanuring, (2) lift irrigation
schenes, (3) distribution of cane seeds and (4) construction
of new wells or deepening of old wells. The sugar factory is
required to make sure that any project which they want to
undertake out of the Cane Devel opment Fund is technically
and financially sound and to send the proposals intadvance
to the Directorate of Sugar for requisite sanction. The
projects will directly benefit the menbers and augnent 't he
sugar cane production which will incidentally help the Society
inits manufacturing operations. The beneficiaries under the
schene are no other than the nmenbers of the Sugar
Cooperative Society concerned and the advant age of
enhanced production of sugarcane will ultimately be felt by
the Society itself. Unlike the Area Devel opment Fund, the
noni es out of Cane Devel opnent Fund are not spent for
pur poses unconnected with the growth and functioning of the
sugar factory. The Tribunal was inclined to viewit as a
"compul sory levy' on the depositors collected by the
CGovernment through the agency of sugar factory. This
approach in our view is wholly unsustainable and is in the
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real mof surmise. W do not also see any scope for the
application of principle of diversion of income at source in the
case of collections made towards Cane Devel opnent Fund.

The anmpunts realized on this account undoubtedly reach the
assessee as its incone and is utilized by the assessee for the
benefit of itself and its nenbers. As already observed, the
supervisory role of the Directorate of Sugar to ensure that
the anobunt is properly utilized to pronpote the objectives
with which the fund was fornmed, does not nake a nateria

di fference on the quality and character of the receipt. W are
therefore of the view that the deductions nade out of cane
price towards Cane Devel opnent Fund should be treated as

the incone of the assessee. W are, of course, not
expressing any view whether it is a perm ssible deduction
under the provisions of ‘the Incone Tax Act. If any such
claimis made, the Tribunal shall exanine the same when the
matters are taken up by it to consider the issue of tax
l[iability.in relationto Area Devel opment Fund.

Though the itemrelating to collections towards

Menbers’ 'Smal | Savi ngs Schene has also been included in

t he menorandum of appeal, no argunent has been

advanced on this aspect and therefore we need not deal with
this.

We therefore allow the appeal s of the Comm ssioner of

Inconme Tax partly i'n respect of the anpbunts collected by the
respondent - Soci eti es /t owards Cane Devel opnent Fund and

Area Devel opment Fund. We decl are that the armount

col l ected towards Cane Devel opnent Fund shall be treated

as the income of the assessees and any claimfor deduction
shall be entertained and deci ded by the Tribunal. As regards
the Area Devel opnent Fund, the matters are remtted to the

I nconme Tax Appellate Tribunal, Pune Bench for fresh

det erm nation subject to the observations nade in this
judgrment. In respect of other itens, the appeals shall stand
di smi ssed.

In the ultimte analysis, the assessees’ appeals are

al l oned and the Conmmi ssioner’s appeals are partly al'l owed

to the extent indicated above.




