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Interpretationof the provisions of the Fam |y Courts Act, 1984 (for
short "the Act") in the matter of shifting of a famly court fromone place to
another, is involved in this appeal which arises out of judgnent and order
dat ed 8.4.2005 passed by the Hi gh Court of Keral a.

Mal appuramis-a district - in Kerala. ~The District Headquarters is
situated at Ml appuram — The District Courts, however, are situated at
Manj eri which is about 12 kns. North of the said place. The State of Kerala
established a family court at Manjeri-in the year 1999 in a tenanted prem ses
wherefor a sumof Rs. 6,668/ - was payable by way of nmonthly rent. The
[itigant public, the court staffand others concerned were facing a | ot of
difficulties in attending the said court. The Bar Association of Ml appuram
submitted a representation dated 03.02.2002 seeking the shifting of the
Fam |y Court at Manjeri, to Ml appuram whereupon the remarks of the
Presiding Oficer of the Family Court and the District Judge, Ml appuram
were sought for. The District Judge, in his report, pointed out various
deficiencies and | ack of infrastructure at Manjeri stating that the Famly
Court is required to be shifted to another building. The Presiding Oficer
Fam |y Court also submtted a report inter alia stating that the road in front
of the building is a narrow by-lane. The Court is accomobdated in the
upstair portion of a building. There is only one staircase which is used by al
including the Presiding Officer, Court staff and the litigants, On an average
500 to 750 persons renmined present everyday before the Fam |y Court,
i ncl udi ng wonen wi th babies and kids, apart from advocates and staff of the
court and, thus, the building is clearly inadequate to acconmbdate all these
persons. Family counselling, thus, cannot be conducted in such an
at nosphere. It was reported that if the power supply is off, the court cannot
function.

A nmeeting of the Conmttee of the Judges, Incharge of
Admi nistration of the Fanmily Courts was held in the presence of ‘the in
charge of the district adm nistration on 29.10.2002. 1In the said neeting, the
Presi dent of the Bar Association of Manjeri suggested that the Fam |y Court
m ght be shifted to another building in the said tow itself. Wen the Bar
Associ ati on was asked to find out a building, one was shown which also did
not have the requisite facilities. On the other hand, a Governnent buil ding
was shown to be avail able at Ml appuram which al though, was situate
within the Civil Station prem ses, but otherw se found suitable for the
purpose of having a Family Court. According to the H gh Court, the sane
satisfied the basic needs for running a famly court.
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Upon consideration of the naterials placed before the High Court, a
resol ution was adopted to recomend to the Governnent to accord sanction
for shifting the Family Court fromManjeri to the Cvil Station at
Mal appuram  The Governnent of the State of Kerala although initially
requested the High Court to see whether the Fam |y Court cannot be
continued at Manjeri itself, if a suitable building is available, it yielded to
the request of the High Court and issued a Government Order dated 8.7.2004
directing the shifting of the Family Court from Manjeri to Ml appuram

Awit petition was filed by the Appellants herein before the Keral a
Hi gh Court inter alia for quashing the said order for shifting the court which
by reason of the inpugned judgnment has been di sm ssed.

Before this Court, a constitutional question as regards the authority of
the State to direct shifting of a Family Court having been raised, this Court
sought the assistance of the |learned Solicitor General of India.

Interpretation and application of the provisions of the Fam |y Court
vis-‘-vis theauthority of the State and the Hi gh Court was raised on the
prem se that Section 3(1)(a) of the Act will have application in the instant
case inasnuch as in the Special Leave Petition it had been averred that the
popul ation in the town of Manjeri was nmore than one nillion

The Act was enacted to provide for the establishnent of Famly
Courts with a viewto pronote conciliation.in, and secure speedy settl enent
of disputes relating to marriage and famly affairs and for matters connected
therewi t h.

The expression "Judge" has been defined to nean "the Principa
Judge, Additional Principal Judge or other Judge of a Famly Court". Sub-
section (1) of Section 3 of the Act is intw parts. Wereas in terms of
Clause (a) of sub-section (1) of Section 3 it is inperative on the part of the
State to establish a Fam |y Court for every area conprising a city or town
whose popul ati on exceeds one nmillion, a discretionary power has been given
to the State to establish Family Courts for such other areas in the State as it
may deem fit and necessary. Section 7 provides for the jurisdiction of the
Fam |y Court. Section 9 enjoins a duty on the Fam |y Court to nake efforts
for settlement. |In terms of Section 11 of the Act, proceedings are to be held
in canera. Section 20 provides for a non-obstante cl ause. Section 21
provides for a power to make rules in terns whereof the H gh 'Court may, by
notification in the Oficial Gazette, make such rules as it nmay deem
necessary for carrying out the purposes of the Act. C ause (b) of. sub-section
(2) of Section 21 inter alia enpowers the H gh Court to make rul es as
regards holding of sittings of Family Courts at places other than their
ordi nary places of sitting.

The submi ssion of |earned Solicitor General as also of Dr. Rajeev
Dhawan, | earned senior counsel is that once a Famly Court is established'in
terns of Clause (a) of Sub-section (1) of Section 3 of the Act, the State or
the H gh Court would have no authority to direct shifting thereof to any
other area. The applicability of Cause (a) or Cause (b) of Sub-section (1)
of Section 3 would arise only if the Family Court is to be shifted froma
town whose popul ation is nmore than one mllion

Al though in the Special Leave Petition, the Appellants took the stand
that the popul ati on exceeds one nmillion, before us it is categorically stated:

"The Headquarters of the District is at Ml appuram
Town. All Governnent Ofices of the said District are
| ocated in Mal appuram Town. Mal appuram Di stri ct

consi sts of six Taluks i.e. Eranad, N |anbur,

Peri ntal manna, Tirur, Thirurangadi and Ponnani

Mal appuram Town i s geographically |ocated at the centre
of the District. The thickly popul ated tal uks of Tirur
(popul ation 8, 34,817), Thirurangadi (popul ation
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6, 19, 635), Ernad (popul ation 7,82,850) Perintal manna
(popul ation 5,28, 756) and Ponnani are closer to

Mal appur am whereas the only taluk of Nilanmbur is close

to Manjeri. It nay be stated that the major area of

Ni | ambur Taluk is reserved forest area and it is the | east
popul ated (popul ation 5,09,940) taluk of the District as
evident fromthe census records."

Clause (a) of Sub-section (1) of Section 3 of the Act will, thus, have
no application in the instant case.

Dr. Dhawan, however, submitted that the enphasis should be laid on
the expression 'every area and not the town having a city whose popul ati on
exceeds one mllion . W, with respect, cannot subscribe to the said
contention. Causes (a) and (b) of Sub-section (1) of Section 3 of the Act
operate in two different fields:. Wereas in the area which would attract
Cl ause (a), the Stateis bound to establish a Family Court, over areas which
are not covered by C ause (a), the State has a discretion to establish or not to
establish a Famly Court. |In the case of the forner, the State may not have
any power-to shift the Family Court fromthe city or town whose popul ation
exceeds one mllion; but we do not find any reason why a Fam |y Court
established at a place having jurisdiction over an area including nore than
one town or village cannot be shifted fromone place to another within that
ar ea.

In terms of Section 21 of the General  C auses Act, 1897,
(corresponding to the relevant provisions in Interpretation and CGenera
Cl auses Act, 1925), the power to-issue would include the power to anend,
vary or rescind, notifications and orders. If a notification could be issued
establishing a Fam |y Court at Manjeri, we do not see any reason why
another notification cannot be issued by the State to shift the said Court to
anot her place but within the sane area of the Family Court. |In terns of
Section 21 of the CGeneral C auses Act, the State Governnent will
i ndi sputably have jurisdiction to abolish a Fam |y Court and establish one at
anot her place. |f such an extensive jurisdiction can be exercised by the
State, we fail to conprehend as to why its jurisdiction should be held to be
l[imted in the matter of shifting of Court fromone place to another but
within the sane area, particularly, in view of the fact that in ternms of sub-
section (2) of Section 3 of the Act even a change in the area is permssible.

It is no doubt true, as has been contended by Dr. Dhawan, that a
Fam |y Court is created as a Federal Court under Federal Legislation, but the
same, in our opinion, however, would not nmean that the High Court will
have no say at all in the natter of creation or shifting of the Fam |y Courts.

Article 235 of the Constitution of India confers a supervisory
jurisdiction upon the High Court over all the courts subordinate to it. | Such
jurisdiction can be exercised by the H gh Court in respect of judicial as also
administrative matters. Article 236 of the Constitution of India, as referred
to by Dr. Dhawan, provides for an interpretation clause. The expression
"District Judge" would not only be an officer who has been specified in
Clause (a) of Article 236 but would also be such officer who woul d
otherwi se be within the control of the Hgh Court in terns of Article 235 of
the Constitution of India.

The Hi gh Court exercises control over the subordinate courts not only
interms of the Constitution of India as envisaged under Articles 235 and 227
thereof but al so under other Acts, viz., Code of Civil Procedure and Code of
Crimnal Procedure. The officers appointed as the Judge, Famly Court are
sel ected by the High Courts from anpongst the existing cadre of the District
Judges. The ACRs of the said Judges are recorded by the H gh Court. It
remai ns undi sputed that there is a Committee of Judges Incharge of the
Admini stration of the Fanmily Courts. It may be true that the Act is a Federa
Legi sl ati on but such Federal Legislation has been enacted by the Parlianent
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for other purposes also as, for exanple, the Motor Vehicles Act, 1988 in
terns whereof Mdtor Accident Cains Tribunals are constituted.

The jurisdiction to establish courts is again governed by a State Act.
In the State of Kerala, establishment of courts is governed by the Keral a
Cvil Courts Act, 1957. Section 2 of the 1957 Act provides that in addition
to the courts’ establishnents under any other law for the tine being in force,
there shall be classes of civil courts in the State as specified therein. The
qualification of the courts as specified in the said Section, therefore, is not
exhaustive but inclusive of other courts. Section 3 of the Act provides for
establishnent of District Courts. Section 7 of the said Act reads as under

"7. Court’s Location \026 (1) The place or places which any
court referred to in Section 2 shall be held, may be fixed,
any may fromtine to time be altered by the Governnent

in consultation with the High Court.

(2) The High Court may, with the approval of the
Governnment, direct by notification in the Gazette that al
or any class of proceedings arising in a specified |oca
area in a district which would ordinarily be instituted in
the District Court, may be instituted before an Additiona
District Judge of that court sitting in a place other than
the place where the District Judge sits."

Subm ssion of Dr. Dhawan, however, is that the State coul d have
created courts under the State Acts but not under a Federal Legislation
whi ch was permissible in terms of Entry 1 of List Il of the Seventh Schedul e
of the Constitution of India. Under Entry 1 of List Il of the Seventh
Schedul e of the Constitution of I'ndia indisputably the State had the
exclusive jurisdiction but the situation has not materially changed by shifting
the said provision to List Il of the Seventh Schedul e of the Constitution of
India. Administration of justice, constitution and organisation of courts
al though now is in the Concurrent List, but only because the Act is a federa
| egi sl ation, in absence of a clear provision overriding the provisions of the
1957 Act, the machinery provisions contained therein would remain
operative. There is no conflict between the provisions of the two Acts; there
is no repugnancy. The constitutional power of the Hi gh Court to exercise its
control over the subordinate courts, has al so not been and coul d not have
been taken away by reason of the provisions of the said Act.

In The State of Bonbay v. Narottandas Jet habhai -and another [AIR
1951 SC 69], this Court has categorically held:

"\ 0051 n other words, the argunment was that the Provincia
CGovernment could create a court of general jurisdiction

| egi slating under Entry 1 of List Il and that it was then
open to both the Central and the Provincial Legislatures
to confer special jurisdiction on courts in respect to
particular matters that were covered by the respective
lists. In nmy opinion, the contention of the |earned
Attorney-CGeneral that the Act is intra vires the Bombay
Legi sl ature under Entry 1 of List Il is sound and I amin
respectful agreement with the view expressed by the

Chi ef Justice of Bombay on this point in Ml chand
Kundanmal v. Raman Hiralal, 51 Bom L.R 86\005"

Mahaj an, J. further opined:

"I amtherefore of the opinion that under Item 1 of List Il
the Provincial Legislature has conpl ete conpetence not

only to establish courts for the adm nistration of justice
but to confer on themjurisdiction to hear all causes of a
civil nature, and that this power is not curtailed or Iimted
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by power of legislation conferred on the two |egislatures
under ltems 53, 2 and 15 of the three lists. On the other
hand, these three itens confer on the respective

| egi sl atures power to |egislate when dealing with

particul ar subjects within their exclusive legislative field
to nmake |l aws in respect of jurisdiction and powers of

courts that will be conpetent to hear causes relating to
those subjects; in other words, this is a power of creating
special jurisdictions only."

In Janmshed N. Guzdar v. State of Maharashtra and Qthers [(2005) 2
SCC 591], a Constitution Bench of this Court held:

"42. The general jurisdiction of the H gh Courts is

dealt with in Entry 11-A under the caption

"admi ni stration of justice", which has a wi de neani ng

and includes admnistration of civil as well as crimna
justice. The expression "adm nistration of justice" has
been used without any qualification or limtation w de
enough to-include the "powers" and "jurisdiction" of al
the courts except the Suprene Court. The semicolon (;)
after the words "adm nistration of justice" in Entry 11-A
has significance and neani ng. The other words in the

sanme entry after "adm nistration of justice" only speak in
relation to "constitution" and "organisation" of all the
courts except the Suprene Court and High Courts. It
follows that under Entry 11-A the State Legislature has

no power to constitute and organi'se the Supremnme Court

and H gh Courts. It is an accepted principle of
construction of a Constitution that everything necessary
for the exercise of powers is included in the grant of
power. The State Legi slature being an appropriate body

to legislate in respect of "admi nistration of justice" and to
invest all courts within the State including the H gh Court
with general jurisdiction and powers in all matters, civi
and crimnal, it nust follow that (it can invest the Hi gh
Court with such general jurisdiction and powers

including the territorial and pecuniary jurisdiction and
al so to take away such jurisdiction and powers fromthe

Hi gh Court except those, which are specifically conferred
under the Constitution on the High Courts. It is not
possible to say that investing the City Cvil Court with
unlimted jurisdiction, taking away the same from the

H gh Court, amounts to dealing with "constitution" and
"organi sation" of the Hi gh Court. Under Entry 11-A of

List Il the State Legislature is enmpowered to constitute
and organise City Cvil Court and while constituting such
court the State Legislature is also enmpowered to confer
jurisdiction and powers upon such courts inasnmuch as

"adm nistration of justice" of all the courts including the
H gh Court is covered by Entry 11-A of List 111, so long
as Parlianent does not enact law in that regard under
Entry 11-A. Entry 46 of the Concurrent List speaks of the
special jurisdiction in respect of the matters in List Ill.
Entry 13 in List 1l is "... Code of Cvil Procedure at the
comencemnent of this Constitution ...". FromEntry 13 it
follows that in respect of the matters included in the
Code of Civil Procedure and generally in the matter of
civil procedure Parlianment or the State Legi slature, as
provided by Article 246(2) of the Constitution, acquire
the concurrent |egislative conpetence. The 1987 Act

deals with pecuniary jurisdiction of the courts as

envi saged in the Code of Cvil Procedure and as such the
State Legi slature was conpetent to | egislate under Entry
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13 of List IIl for enacting the 1987 Act."

In view of the aforenentioned authoritative pronouncenents, we
cannot accept the subnission of Dr. Dhawan that the Fanmily Courts shoul d
be equated with courts constituted under the Consumer Protection Act. The
Fam |y Courts being courts within the meaning of Article 235 of the
Constitution of India as also the 1957 Act woul d be under the supervisory
jurisdiction of the High Court and they cannot be treated to be a class by
t hensel ves al t hough their working and functions to sone extent are
circunmscri bed by the provisions of the Act and the Rul es thereunder
Even in relation to the courts under the Consumer Protection Act, in
terns of Section 16 of the Act, the Chief Justice of the H gh Court has a
role to play.

In State of Haryana and Another v. National Consuner Awareness
Group and Others [(2005) 5 SCC 284], this Court has |aid down that the
manner and initiation of proposal of consultation with the Chief Justice in
terms of Section 16(1)(a) of the Consumer Protection Act nust take place in
the manner as laid down by this Court in Ashish Handa v. Chief Justice of
H gh Court of Punjab & Haryana [(1996) 3 SCC 145].

The | earned seni-or counsel contends that the expression
"consul tation" used in Section 3 of the Act would not nean a prinmacy. The
meani ng of the said expression has been considered by this Court in
Chandr anoul eshwar Prasad v. Patna H gh Court and Qhers[(1969) 3 SCC
56], para 7, State of U.P. v. Johri Mal [(2004) 4 SCC 714], para 55, L & T
Mcneil Ltd.v. Govt. of TN, [(2001) 3 SCC 170}, paras 4 and 6 and Prakash
Chandra Maheshwari 'v. Zila Parishad [(1971) 2 SCC 489], para 20.

The word "consultation” may not nean "concurrence" as has been
held by this Court in Suprene Court Advocates-On-Record Association and
O hers v. Union of India [(1993) 4 SCC 441} but this Court is not called
upon to go into the said question in view of the fact that the State of Kerala
has agreed to the suggestion of the H-gh Court and had issued a notification.

Dr. Dhawan then contends that the H gh Court in nmaking the said
reconmrendati ons took into account irrel evant circumstances. ~The doctrine
of proportionality, according to Dr. Dhawan, would apply in the instant case.

The power to shift a court fromone place to another involves a
jurisdictional question. The State Government exercised the said
jurisdiction in consultation with the High Court. It agreed to the suggestion
of the H gh Court for shifting of the Famly Court fromone place to the
ot her. For the aforenentioned purpose, the H gh Court can make its
recomendati ons having regard to its control over the subordinate courts on
the admi nistrative side.

The Courts are neant for inmparting justice. The interest of the

litigants should be uppernost in the mnd the court while making such a
recomendation.. The Hi gh Court enphasized the need for having a proper

buil ding. It enphasised the requirenent for shifting of the court building in
the interest of the litigant public. The H gh Court has taken all possible
steps to retain the court at Manjeri. It had not only sought for reports from
the Judge, Famly Court but also fromthe District Judge. It has considered
the existing infrastructure at Manjeri. Before nmaking the recommendation

not only all relevant factors were taken into consideration, but the Appellant
\ 026 Association was al so given an opportunity to furnish full details of other
sui tabl e buildings available at Manjeri, for the proposed shifting. They
coul d suggest only one building. As per the report of the D strict Judge,
that building was situated at a distance of 2 furlongs south of District Court
Buil ding at Manjeri and was quite inconvenient to accommbdate the Fam |y

Court.

The High Court for the aforementi oned purpose noticed the report of
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the District Judge as regard travelling facilities for the litigant public to both
the places, viz., Manjeri and Mal appuram It also | ooked at the geographic
situation of the two towns. It took into consideration the representations of
both the Bar Associations. W have been shown several photographs to

hi ghl i ght the absence of even the bare m nimumrequirenents to run a court.

There is no place for counselling. Even the records are kept in a toilet.

Owing to lack of space, it had becone very inconvenient to house the

Fam ly Court in the said building. The building was constructed for

conmer ci al purposes. There was a | odge (hotel) in the ground floor. A
Cooperative Bank is also situated therein. There is only one staircase and it
has only one approach through which the Judge, Family Court, litigants,
advocates, staff and policenen enter the first floor. The court roomis so
smal | that even 15 advocates cannot sit in it. Advocates and litigants have to
wait on the verandah or the staircase when the cases are called. The building
| acked adequate ventilation. Lady |lawers have no separate area. Even the
area earmarked for counselling is used by advocates to change dresses.

There i's no privacy at all even for the said purpose.

We _may now consi der the nunber of cases pending before the Famly
Court fromthe local area of Manjeri- and of Ml appuram:

Case Type Manj eri Area Mal appur am Ar ea
MC 265 470
oP 197 353

The constitutional requirenent for judging the question of
reasonabl eness and fairness on the part of the statutory authority nust be
consi dered having regard to the factual matrix obtaining in each case. It
cannot be put in a straight-jacket fornula. 1t must be considered keeping in
view, the doctrine of flexibility. Before an action is struck down, the court
nust be satisfied that a case has been nade out for exercise of power of
judicial review. W are not unm ndful of the devel opment of the |aw that
fromthe doctrine of Wedneshury Unreasonabl eness, the court is |eaning
towards the doctrine of proportionality. But in a case of this nature, the
doctrine of proportionality must also be applied having regard to the purport
and object for which the Act was enacted. The Fam |y Court, even

according to Dr. Dhawan, requires special attention. /It serves a socia
purpose. It is a social welfare legislation. The procedures required to be
followed in the Famly Court are different fromthe procedures which

ordinarily are required to be followed. It must have sufficient space. It nust

have a counselling centre. The Fanmi|ly Court mnust house a room for. the

famly counsellors. There has to be sufficient space for conciliation. The
at nosphere in a Fam |y Court should be different from an ordinary court.

We are infornmed that by and | arge the existing state of affairs in the Famly
Courts situated in the State of Kerala is simlar. -Adequate facilities and
infrastructure are not available. The State of Kerala is enjoined with a duty
to establish Famly Courts. It is inperative on its part to establish a Famly
Court where C ause (a) of Sub-section (1) of Section 3 of the Act is attracted
but a court can be established also in cases where C ause (b) thereof is
attracted. Wile constituting a Family Court the State nust provide for al
requisite infrastructure so as to neet the objects for which the Famly Courts
are required to be established. A court should not be established only
because it is provided for under the Act. The State nust bealive to the
situation that it has a duty to see that the dispute resolutionfora are provided
wi th adequate infrastructure.

If, according to the H gh Court, the present building is not suitable so
as to nmeet the requirenments of the litigants and because of it, it had taken
the decision to shift the court to a better place, no fault can be found with the
sai d deci sion only because the proposed site is situated at a distance of 12
kns. fromthe existing court building. W have been shown a map. From a
perusal thereof, it appears that Ml appuramis ideally situated
geographically for having a court. It is the district headquarters. Nunber of
cases from Mal appuramis also nore than the cases of Manjeri. The




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of

8

representations of the Bar Associations, although are relevant, cannot be the
sole criterion. W have noticed hereinbefore that representations of the

Mal appur am Bar Assocati on was not the only considerati on which wei ghed

with the Hi gh Court for naking its recomendations. It may be true, as has
been subnmitted by Dr. Dhawan that the State of Kerala in its counter-
affidavit has categorically stated that the shift is tenporary. As and when a
proposed building is nmade available by the State, steps will be taken to shift
the Fam |y Court to that building. W have no doubt that the State would
make an endeavour to make avail abl e an exclusive court conplex for the

Family Court and the High Court will then take steps to have the court

| ocated therein.

There is anot her ‘aspect of the matter which cannot be | ost sight of.
The Appellant as affirned an incorrect affidavit as regards the popul ati on of
the town.

After the decision of the Hi gh Court, according to M. T.L.V. lyer,
| ear ned seni or counsel appearing on behalf of the Respondent, about a sum
of Rs. 10 /| akhs had been spent for naking the court roomready. The
Speci al  Leave Petition was filed after a period of seven nonths fromthe date
of the judgnent of the H gh Court. The building is ready for housing the
Family Court. It may be that it is within the Cvil Station prem ses, but then
we are sure that as and when the State Governnent is in a position to
provide an appropriate site where a Famly Court can be constituted, the
Court will be shifted to that location. 'Until then, the present buil ding may
be used for hol ding the courts.

For the reasons aforementi oned, we do not find any merit in this
appeal. It is dismissed. No costs.




