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ACT:

HEADNOTE

JUDGVENT:
ORDER

These appeal s are preferred agai nst the judgnment of the
Bonbay High Court rejecting an application under  Section
256(2) of the Incone Tax Act. The revenue had applied for
referring the following two questions for the opinion of the
H gh Court:

"(i) Whether on the facts and in

the circunstances of the case, the

Tri bunal professional charges paid

by the assessee conpany to its

Solicitors f or ef fecting the

amal gamati on of Naw osj ee \Wadi a

gi nning & pressing conpany with it,

was of revenue nature and shoul d be

all owed as a deduction in the

conputation of its total income?

(ii) Whether, on the facts and in

the circunmstances of the case, the

Tribunal was justifiedin law in

hol ding that the ‘assessee-conpany’

was entitled to a deduction for a

sum of Rs.2,25,000/- in respect of

the contribution made by it to the

Mahar ashtra Housi ng Board towards

the constrain of tenements for its

wor kers. "
The facts concerning the first question are the followi ng: a
conpany naned Naw osj ee WAdi a G nning & Pressing Conpany was
amal gamated with the assessee-conmpany. In that connection an
expenditure of Rs.10,350/- was incurred by the assessee
conpany towards the professional charges paid to the firm of
Solicitors. In the assessnment proceedings the said anount
was clained as a revenue expenditure. The assessee’'s case
was that Nawosjee Wadia Gnning & Pressing Conpany was
engaged in the same business as the assessee. In other
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wor ds, t he busi ness of bot h the conpani es wer e
“conplinentary". The directors of both the comnpani es thought
that it would be advantageous if both the conpanies are
amal gamat ed. Accordingly, a schene of amalgamation was
evolved. It was subnitted that the |egal expenses incurred
in connection with the said anal gamation are in the nature
of revenue expenditure. The Inconme Tax Oficer did not agree
nor did the Appellate Assistant Conmi ssioner. On further
appeal, the Tribunal upheld the assessee’s contention. It
di sagreed with the Revenue’s contention that inasmuch as the
said amal gamation resulted in acquisition of the other
conpany by the assessee, which acquisition was in the nature
of acquisition of a capital asset, the |legal expenses
incurred in that behalf partake the nature of capita
expenditure. The Tribunal was of the opinion that "as both
the conpanies were carrying on conplinmentary business and
their anmal gamation was necessary for the snooth and

efficient conduct of the business", it is an expenditure
laid out 'wholly and exclusively for the purpose of the
busi ness ‘'of © the assessee. In view of the said finding and

also in viewof the decision of thi's Court in Bormbay Steam
Navi gati on Conpany Private Limted v. Comm ssioner of
I ncome- Tax, Bonmbay (56 |I.T:R  52), we are of the opinion
that the Tribunal was right in its conclusion. The decision
in Bonbay Steam Navigation also pertains to amal gamati on of
two shipping conpanies. The assessee-conpany took over the
assets of the other conmpany and part of the price was
treated as a loan secured by a pronmissory note and
hypot hecati on of all novable properties of the assessee
conpany. The loan was to carry sinple interest at 6 per
cent. The question that arose in the said case was whet her
the interest paid upon the said |oan was deductible as
revenue expenditure. It was held by this Court that it was
an expenditure deductible under Section 10(2)(xv) 'of the
Income Tax Act. It was held that transaction of acquisition
of the asset was closely related to the conmencenent and
carrying on of the assessee’'s (business and, therefore,
i nterest paid on the unpaid bal ance of the consideration for

the assets acquired had, in the normal course, 'to be
regarded as expenditure for the purpose of the business
which was carried on in the accounting periods. 1In the

course of the judgnment this Court referred to the earlier
decision of this Court in State of Madras v. G J.Coelho (53
|.T.R 186) wherein it was held that the interest onthe
amount borrowed for acquiring a capital asset is deductible
as revenue expenditure. It is true, that in the said
decision this Court re-affirned the well _established
principle that any expenditure laid out for acquiring an
asset of a permanent character would be capital expenditure,
held at the sane tine that inasnuch as the acquisition of
the other conpany was in the course of carrying-on of the
assessee’ s busi ness, the interest pai d t her eon was
deducti bl e under Section 10(2)(xv) of the Act. In this case
too, the Tri bunal has recorded a finding that the
acquisition of Nawosjee Wadia G nning & Pressing Conpany
was necessary for the snooth and efficient conduct of the
assessee’s busi ness. Fol | owi ng t he ratio of t he
af orenmenti oned decisions of the Court, we hold that the
expenditure incurred towards professional charges of the
Solicitors firmfor the services rendered in connection with
the said analgamation was in the course of carrying on of
the assessee’s business and, therefore, deductible as a
revenue expenditure. |In this viewof the matter, it is not
necessary for us to deal with the other decisions cited
bef ore us on this question.
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Now coming to the second question the finding of the
Tribunal is that the anpbunt of Rs.2,25,000/- was contributed
by the assessee to the Maharashtra Housing Board towards
construction of tenements for the conpany’s workers. It was
contended by the assessee that the said expenditure was
i ncurred why and exclusively on the welfare of the enpl oyees
and, therefore, constitutes legitinmate business expenditure.
The | ncone Tax O ficer and the Appel | ate Assi stant
Conmi ssioner rejected the plea. The Tribunal, however,
upheld the assessee’s contention hol ding that t he
expenditure in question brought into existence no capita
asset to the assessee-conpany as the tenements remmined the
property and the assets of the Housing Board. The assessee-
conpany acquired no ownership rights in the said tenenents,
it held. The Tribunal ~found further that there was no
obligation on the assessee-conpany to provide its workers
tenements constructed by the Housing Board and that the
benefit of better and cheaper housing in this case obtained
by the industrial workers of the assessee-conpany did not
constitute a direct benefit ~of an. enduring nature to the
assessee. The —expenditure, it observed, was incurred nerely
with a viewto carry on the business of the assessee-conpany
nore efficiently by having a contented | abour force.

Dr. V. Gauri shankar, learned counsel  for the Revenue,
pl aces strong reliance upon the decision. of this Court in
Tranvancore-Cochin Chemcals Limted v. Conm ssioner of
| ncome- Tax, Kerala (106 |I.T.R 900). The facts of the case
are the follow ng: The assessee-conpany was  receiving and
despatching nmaterial « required for its purposes through
trucks. The approach road toits prem ses was not a pucca
road and was causing difficulties and inconvenience on
sever al occasi ons. Al ong with t hree ot her public
undert aki ngs, the assessee approached the Keral a Governnment
for laying a new road to that area. VWhile the Governnent
bore the cost of acquisition of l'and and part of the cost of
construction of the road, the remaining cost was nmet by the
four conpanies including the assessee. The question was
whet her the said expenditure is allowable was a revenue
expenditure. This Court held that by having the new road
constructed for the inprovenent of transport facilities, the
appel l ant  had acquired an enduring advantage for its
busi ness and, therefore, the expenditureincurred by the
assessee was of a capital nature. Dr. Gauri Shankar says the
principle of the said decision is equally applicable herein
i nasmuch as provision for better housing to the assessee’s
workers was ultimately a benefit- and an enduring benefit -
to the assessee. On the other hand, the | earned counsel for
the assessee brought to our notice a |later decision of this
Court in L.H Sugar Factory and GI Mlls (P) Ltd: wv.
Conmi ssi oner of Income-Tax, U P. (125 I|I.T.R 293) /where
after discussing the facts and the principle “of t he
decision in Tranvacore Cochin Chenicals case it has been
held that the ratio of the said decision nust be confined to
the peculiar facts of that case al one for reasons assigned
in that behalf. The decision in L.H Sugar Factory and QO |
MIlls case was also a case where certain expenditure was
incurred towards part of the cost of construction of the
roads in the area around the factory and it was held that it
was a business expenditure. Qur attention is also invited to
an other of this Court in the Conm ssioner of |ncone Tax,
Madras v. T.V. Sundaram Iyengar and Sons Private Limted
(186 I.T.R 276) wherein it has been held that the anount
advanced by the assessee for construction of houses under a
subsi di zed i ndustrial scheme for its enployees is in the
nature of a revenue expenditure. In this case too, the
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amount was advanced to the Government which purchased the
land in its owmn nane and the buil dings constructed thereon
becarme property of the Government - and not of the assessee.
Having regard to the facts of the appeals before us and in
the light of the findings recorded by the Tribunal we think
that the principle of L.H Sugar Factory and GI Mlls
(Supra) and Conmi ssioner of Inconme-Tax, Madras (Supra) is
nore appropriate than the principle in Travancore-Cochin
Chenical s (Supra).

We are, therefore, of the opinion that the H gh Court
was justified in rejecting the application under Section 256
(2) of the Income Tax Act. The appeals are dismssed. No
costs.




