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SEN, A P. (J)

Cl TATI ON
1980 AI'R 1502 1980 SCR (3) 794

ACT:

Andhra Pradesh (Lease of Right to sell Liquor in
Retail) Rules, 1969-Rule 12 read with Rules 3 and 4 and
adm ni strative instruction thereunder,  scope of - Wet her
regroupi ng of 78 shops-as a single lot for auctioning at the
post poned auction wthout recording reasons therefor and
hol ding of such an auction within _half an hour of the
deci sion regarding regroup is contrary to Rule 12.

HEADNOTE:

Under Rule 4 of the Andhra Pradesh Excise (Lease of
Right to sell Liquor in Retail) Rules, 1969, nade in
exerci se of the powers conferred upon the Government by
section 72 read with section 17, 29, 31 and 64 of the Andhra
Pradesh Excise Act, 1968, a notification dated August 20,
1979 was published in the District Gazette, Hyderabad, by
the Conmi ssioner of Excise Andhra Pradesh, giving a notice
of a proposal to hold an auction from Septenber 1, 1979 to
Septenmber 3, 1979, of the right to sell arrack, inretail in
respect of 78 arrack shops in the twin cities of Hyderabad
and Secunderabad during the Abkari year COctober 1, 1979 to
Septenber 30, 1980. The notification nmentioned that 22 out
of 78 shops would be auctioned in ten groups of two and
three shops, while the remaining 56 shops would be auctioned
individually. This was according to the pattern which
obtained for the year 1978-79 for which year [(the auction
fetched an aggregate nonthly rental of Rs. 32,99,537-72 np
On  account of sone representati ons rmade by Exci se
Contractors in regard to sone conditions regarding the
bottling of arrack, the auction was postponed to Septenber
7, 1979. Auction was sought to be held on Septenber 7, 1979
and Septenber 12, 1979 but there were no bids. On Septenber
21, 1979, the Collector (the auctioning authority) followed
a peculiar procedure. First he auctioned 34 arrack shops in
Hyderabad City i ndividually and the bids fetched an
aggregate of Rs. 6,49,700 (nonthly rental). Then he put the
34 shops to auction as a single lot but there was no bid.
Simlarly he auctioned the 44 arrack shops of Secunderabad
city individually and they fetched an aggregate bid of Rs.
6,02,100 (nonthly rental). He then put the 44 shops to
auction as a single lot, but there was no bid. Thereafter he
put the entire lot of 78 shops to auction as a single |ot.
There was no bid. The auction was postponed to Septemnber 22,
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1979 and on that day the same peculiar procedure was
repeated. The highest bid for all the 78 shops in one |ot
was Rs. 24,00,000/-, while there were two tenders for Rs.
15,11,111/11 ps and Rs. 25,55,555/55 ps. Therefore, the
tender for Rs. 25,55,555/55 ps. was accept ed.

Sevent een persons who were | essees of the arrack shops
inthe twincities during the year 1978-79 filed two wit
petitions in the H gh Court of Andhra Pradesh questioning
the auction held on Septenber 21, 1979 and Septenber 22,
1979 on the ground that the Collector had no jurisdiction to
auction the 78 shops as one lot, thereby altering the entire
pattern of the auction as
795
notified earlier. It was ©pleaded that the action of the
Col l ector was contraryto rule 12 of the A P. (Lease of
Right to sell Liquor in Retail) Rules, 1969 and the
admini strative instructions i ssued by t he Exci se
Comm ssioner by ~which the Collector was bound. A |earned
single Judge allowed the wit petitions and directed a re-
auction to be held wthin a period of fifteen days. The
present appellants and sone others, as well as the State of
Andhra Pradesh preferred appeals wunder clause 15 of the
Letters Patent. The Division Bench dismssed themon the
ground that there was a contravention of Rule 12 of the
Rul es as the auctioning authority failed to record reasons
for grouping the 78 shops in one |ot.

Dismssing all the appeals by special |eave, the Court
N

HELD : 1. The schene of the Andhra Pradesh Excise Act
shows that the Conmm ssioner -is-at the apex, as it were, of
the Excise Adm nistrations of the State.” He is the Chief
Controlling Authority for all matters connected with the
admini stration of the Excise Act and has the control of the
adnmi ni stration of the Excise Department. The Collector who
is invested with the power to perform various functions
under the Act is also subject to the control  of the
Conmi ssioner. Having regard to the schene of the Act, it may
be presuned that such functions as are directly assigned to
the Commi ssioner wunder the Rules are considered by the
Legi slative delegate to be inportant. functions for the
purposes of the Act and if the Comm ssioner is authorised to
i ssue instructions, those instructions are neant to be
obeyed by the other authorities constituted under the Act-.
[803 A-C

Under Rule 3 it is the Conmissioner-that is invested
with the power to fix the nunber of shops to be established
inan area, their |location and the m nimm guaranteed
quantity that should be sold in each shop. These matters are
required to be determned by the Comni ssioner before the
auction notice is published under R 4 so that the details
may be incorporated in the auction notice. The  auction
notice has to specify, anong other particulars, the shop or
group of shops in respect of which the |lease to sell i quor
is proposed to be granted by public auction. The advance
notice is obviously neant to enable the intendi ng bi dder and
tenderers to nake the necessary preparations including vita
arrangenents regarding finance, since the successful bidder
has to deposit one month's rental and two percent of the
annual rental forthwith on acceptance of the bid or tender
and an additional two nonths rental within fifteen days from
the date of auction. [803 D F]

The fixation of nunber of shops, the location of the
shops and their grouping is considered so inportant a matter
that the power in regard to it is vested in the apex
authority, the Commi ssioner. If sone changes have to be
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made, as a neasure of enmergency such changes al so can only
be made in accordance with the administrative instructions
i ssued on the subject by the Conm ssioner. Even so, the
emer gency exercise can only be undertake if reasons are
recorded in witing. The freedom of the auctioning authority
to regroup and rearrange shops is thus deliberately
circunscribed. It is not for the auctioning authority to
nake ad- hoc experinents on the spot if he decides to regroup
the shops. If he desires to regroup the shops, he has (1) to
act in accordance wth the administrative instructions
i ssued on the subject by the Conm ssioner, and (2) to record
in witing the reasons for the change. [803 G H, 804 A]

796

It is true that t he Col | ector, as per t he
admini strative instructions issued on June 10, 1975, sought
instructions from the Commi ssioner on Septenmber 20, 1979
over the phone and the Conmissioner did give certain
instructions on Septenber 21, 1979. Al that was said in the
instructions dated Septenber 21, 1979 was that regrouping
m ght be ' done to get nmaxi numrevenue. It did not nean that
the instructions previously in force were to be ignored or
thrown overboard or that conplete freedomwas given to the
auctioning authorities to act at their discretion. Al that
it meant was that regroupi ng mght be done, if necessary, to
get maxi mum revenue, but such regrouping was naturally to be
in accordance with the instructions al ready given fromtine
to tine. In the earlier instruction dated June 10, 1975, the
Conmi ssi oner pointed' out that the shops and groups approved
by the Board of Revenue (Conmmissioner of Excise) and
notified for auction should be auctioned w thout disturbing
the approved pattern. Bigger  groups could be split into
smal l er groups and auctioned if the highest rental offered
was | ower than the current rental for the bigger group. It
was strictly stipulated that approved groups shoul d not be
enl arged under any circunstances and where groups were re-
formed reasons should be recordedin detail. The enphasis
throughout was on the splitting of bigger groups into
smal | er groups but was never in the opposite direction i.e.
form ng bigger groups in the place of snaller groups. The
instructions were definitely against creation of nmonopoly.
The instructions dated August 3, 1979 al so enphasi sed thi's
aspect and expressly nentioned that nonopoly should be
broken as that would fetch better Revenue. The specific
i nstructions given on Septenber 20, 1979, i.e. on the eve of
the adjourned auction were that two to four groups m.ght be
formed in the case of the arrack shops of the twin cities.
[806 F-H, 807 A-C

In the instant case, the regrouping of ‘all 78 shops
into a single group was clearly opposed to the instructions
issued by the Conmissioner of Excise particularly the
specific instruction issued on Septenber 20, 1979 with
respect to the very shops in the twin cities of Hyderabad
and Secunderabad. It was opposed to the earlier genera
instruction that ‘approved groups should not be enlarged
under any circunstances’ and nonopoly shoul d be avoi ded. The
accident that the regrouping fetched a higher bid is not
sufficient justification of the departure from the
admini strative instructions which aimat breaking a nonopoly
inregard to lease of excise shops. The result could well
have been otherw se and the bids |ower. [807D E]

The question whether a provision is mandatory or
directory is not to be resolved nerely by reference to the
enphatic or gentle | anguage enployed in the provision, nor
even by the presence or absence of an express stipulation
regardi ng the consequences of a breach of the provision.
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These are circunstances of inportance which naturally have
to be considered. But one nust give greater consideration to
the statutory design and the inportance of the provision in
the context of that design. GCenerally one my say a
provi sion which insists upon recording of reasons before an
action is taken mnust prima facie be considered to be
mandatory, as it is aimed at preventing arbitrariness. Were
the rights of citizens are involved there can be no question
that such a provision should be regarded as mandatory. Were
the provision i nvol ves the public interest also the
provi sion nust be regarded as mandatory. Exanined in that
[ight the Andhra Pradesh Excise Act is an Act intended to
raise and secure revenue to the State, without at the sane
time sacrificing the public interest involved which requires
the regul ation of
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trade in intoxicants. The admnistration of the Act 1is,
t her ef ore, vest ed primarily and centrally in the

Conmi ssi oner of Exci'se who is expected to take a decision on
all vital' matters. The fixation of the nunber of shops,
their location and grouping are considered by t he
| egislative delegate to be matters of such vital inportance
in Excise adnministration that the power in regard to these
matters is vested in the Excise Commssioner. In that
setting, the object of the rule is clearly seen to be to
secure strict conpliiance with the arrangenent already nade
by the Comm ssi oner of Excise, the highest authority, and to
permt no departure fromthe arrangenent save in exceptiona
cases, on the clearest of grounds. What is involved is the
protection of revenue and what i's to be prevented is ad hoc
i mprovi sation which jeopardi ses the revenue. - That a
particular inprovisation yielded better results nmay be the
exception which proves the rule. The public interest is thus
seen to be served in tw ways by the recordi ng of reasons,
first by protecting the public revenue and next by meking
public authorities not to function-arbitrarily and al so not
appear to function arbitrarily. [807 GH, 808 A-E]

It is true that the Government is the exclusive owner
of all rights and privileges in regard to intoxicants 'and no
citizen has any right in regard to them Here, the question
is whether the Government having invited nenbers of the
public to participate in a public auctionon certain terns
and conditions, it is open to the officer entrusted with the
task of conducting the auction to vary the terns -and
condi tions publicly announced earlier, w thout assigning any
reasons when the statutory rules require ‘the recording of
reasons. Departure fromthe rules and failure to record the
reasons is inpermssible nerely because no citizen has any
right in the sale of intoxicants. The situation changes as
soon as statutory provision and rules are nade and the
public is invited to participate in the auctions to be held
as provided by rules. Therefore, the requirenent regarding
recording of reasons contained in Rule 12 of the ' Andhra
Pradesh Excise (Lease of Right to Sell Liquor in Retail)
Rul es, 1969 is nandatory. [808 E-H, 809 A]

To record the reasons contenporaneously, that is to
say, soon after the auction was held is not proper. The
obj ect of the insistence upon the recording of reasons is to
elimnate arbitrariness. Reasons, if given, substitute
objectivity for subjectivity. Wien reasons are set down in
witing greater thought goes into it and greater objectivity
is attained. Wuere the action to be taken involves a
departure from what has already been decided by the apex
authority and the public interest is involved, the reasons
required to be recorded nust be recorded before and not




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 15

after the action is taken. [809 A-C]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal Nos. 3427-
3432 of 1979.

Fromthe Judgnent and Oder dated 22-11-1979 of the
Andhra Pradesh Hi gh Court in Wit Appeal Nos. 367, 368, 397
and 398/ 79 respectively.

V. M Tarkunde, P. N Ranalingamand A T.M Sanpath for
the Appellants in CA Nos. 3429-3432/79.

K. K. Venugopal and B. Parthsarathy for the Appellants
in CA Nos. 3427-3428/79  and for the State in CA Nos. 3429-
3432/ 79.
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S. N Kacker, P. R Midul, R Satish, V. K Pandita
and E. ~C. Aggarwal for the Respondents 1, 3, 4 and 7 in CA
Nos. 3427-3432/79.

The Judgrment of the Court was delivered by

CHI NNAPPA REDDY, J.-Apparently there is big noney in
the liquor business. Wen, at the close of the hearing on
Friday 18th April, 1980, we asked Ms. Kacker and Mi dul
whet her their clients were prepared to deposit or furnish
security in a sumof Rs. 35 lakhs in order to guarantee that
the bids at a re-auction, if so ordered, would so start that
their aggregate would be not less than Rs. 35 | akhs, they
agreed with alacrity. W asked the question as we wanted to
satisfy ourselves about their bonafides. On a request nade

on April 21, 1980, we have given thema week’s time to give
security to the satisfaction of the Conm ssioner of Excise,
Hyder abad.

On August 20, 1979, a notification was published in the
District Gazette, Hyderabad, by the Conm ssioner of Excise,
Andhra Pradesh, giving notice of a proposal to hold an
auction, from Septenber 1, 1979 to Septenber 3, 1979, of the
right to sell arrack in retail inrespect of 78 arrack shops
inthe twin cities of Hyderabad and Secunderabad during the
Abkari year, October 1, 1979 to  Septenber 30, ~ 1980. The
notification was published wunder Rule 4 of the Andhra
Pradesh Excise (Lease of Right to Sell Liquor -in Retail)
Rul es, 1969, nmade in exercise of the powers conferred upon
the Government by s. 72 read with ss. 17, 29, 31 and 64 of
the Andhra Pradesh Excise Act, 1968. The notification
nmentioned that 22 out of the 78 shops would be auctioned in
ten groups of two and three shops, while the remaining 56
shops woul d be auctioned individually. This was according to
the pattern which obtained for the year 1978-79 for which
year the auction fetched, an aggregate nonthly rental of Rs.
32,99,537.72 ps. On account of sone representati ons nmade by
excise contractors in regard to some conditions regarding
the bottling of arrack, the auction was postponed to
Septenber 7, 1979. The first auction was held on Septenber
7, 1979, when no bids were received for the arrack shops. A
second auction was held on Septenber 12, 1979 and again
there were no bids. On Septenber 19, 1979, no auction could
be held as all the bidders walked out. On Septenber 21
1979, the Collector (the auctioning authority) followed a
pecul i ar procedure. First he auctioned 34 arrack shops in
Hyderabad city i ndividually and the bids fetched an
aggregate of Rs. 6,49,700 (nonthly rental). Then he put the
34 shops to auction as a single |lot but there was no bid.
Similarly he auctioned the 44 arrack shops of Secunderabad
city individually and they fetched an aggregate bid of Rs.
6,02,100 (nmonthly rental). He then put the
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44 shops to auction as a single ot but there was no bid.
Thereafter he put the entire lot of 78 arrack shops to
auction as a single lot. There was no bid. There was a
tender but the tender had to be rejected as the tenderer was
not present in the auction hall even after an announcenent
was nmade on the mcrophone and the auctioning authority
waited for a considerable time. The auction was then
postponed to Septenber 22, 1979 and on that day, the sane
pecul i ar procedure was repeated. The 34 shops of Hyderabad
city when auctioned individually fetched bids aggregating to
Rs. 6,75,000. There were also tenders. The aggregate of the
hi ghest bid or tender for the different shops canme to Rs.
7,78,060/55 ps. The 44 shops in Secunderabad city were then
auctioned individually. The aggregate of the bids canme to
Rs. 8,30,000. There were tenders also. The aggregate of the
hi ghest bid or tender for the different shops came to Rs.
10, 82,885 .27. Thereafter 34 shops of Hyderabad city were
auctioned as one lot and there was a bid for Rs. 8,00, 000
and a tender for Rs. 10,55,229. Simlarly the 44 shops in
Secunderabad city were auctioned as one |ot and the maxi mum
bid was Rs. 13,50,000 while two tenders were received, the
hi ghest of which was~ Rs. 14,11,111. The Collector then
auctioned all the 78 shops as one lot. The highest bid was
Rs. 24,00,000 while there were two tenders for Rs.
15,11,111/11 and Rs. 25,55,555/55. The ‘tender for Rs.
25,55,555/55 for all 78 shops was accepted.

17 persons who were | essees of the arrack shops in the
twin cities during the year 1978-79 filed two Wit Petitions
in the H gh Court of Andhra Pradesh questioning the auction
hel d on Septenber 21, 1979, and Septenber 22, 1979 on the
ground that the Collector had no jurisdictionto auction the
78 shops as one lot, thereby altering the entire pattern of
the auction as notified earlier. 1t was pleaded that the
action of the Collector was contrary to R 12 of the Andhra
Pradesh (Lease of Right to Sell Liquor in Retail) Rules,
1969, and the administrative instructions issued by the
Exci se Comm ssi oner by which the Coll ector was bound.

Amareswari, J., who heard the Wit Petitions in the

first instance, in a careful and well-considered judgnent
held : 1. The action of the auctioning authority grouping
all the 78 shops into one group was opposed to - the
adm ni strative i nstructions i ssued by the Exci se

Conmi ssi oner and hence contrary to R 12; (2) the action of
the auctioning authority was contrary to the rule also
because the auctioning authority failed to record reasons,
as he was required to do wunder the rule before he could
regroup the shops; and, (3) the petitioners were not given
sufficient time to make preparations to bid at the auction
of 78 shops as a single lot since half an hour’s tine only
was given to them

800

On those findings Anmareswari J., allowed the Wit Petitions
and directed a reauction to be held within a period of 15
days.

The present appellants and sone others, as well as the
State of Andhra Pradesh preferred appeal s under d ause 15 of
the Letters Patent. The Appellate Bench consisting of
Kuppuswany and P. A, Chaudhary, JJ., did not agree wth
Amareswari J's view that the auction was contrary to R 12
read with the administrative instructions or that the
petitioners in the Wit Petition were not given sufficient
time to mmke preparations for participating in the auction
of the 78 shops as a single |lot. They, however, upheld the
judgrment of Amareswari J., on the ground that there was a
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contravention of R 12 of the Rules as the auctioning
authority failed to record reasons for grouping the 78 shops
into one |ot.

It was argued by Shri V. M Tarkunde, |earned counse
for the successful bidder-appellants and Shri K K

Venugopal , | earned counsel for the State of Andhra Pradesh
that the rule requiring recording of reasons was not
nmandatory and, in any case, recording of reasons was not a

condition precedent. The rule was sufficiently conplied by
reasons being recorded i mediately after the auction. Shri
Kacker and Shri Midul, |earned counsel for the respondents,
urged that the rule was mandatory and that recording of
reasons was a condition precedent to regrouping of shops.
They al so contended the view expressed by Amareswari J., on
the other two questions-was the better view

A brief reference to some of the provisions of the
Andhra Pradesh Excise Act and the Andhra Pradesh Excise
(Lease of = Right'to Sell Liquor in Retail) Rules, 1969, is
necessary here. S .3 of the Act provides for the appoi nt nent
of the Commissioner of Excise for the State who is to be the
Chief Controlling authority inall matters connected with
the administration of the Act. He is to have the control of
the adnmnistration of the Excise Department. S. 4 provides
that the Collector shall exercise the powers and performthe
functions assigned’ tohim under the Act, subject to the
general control of the Comni ssioner. Chapter |V of the Act
deals with the manufacture, possession, and sale of |iquor
S. 17 in particul ar enpowers the CGovernment to grant |eases
for the supply, manufacture or - sale of any intoxicant.
Chapter VI deals with licences and permts. Chapter |X deals
with ‘ Appeal s and Revisions’'. S. 63 provides that any person
aggrieved by an order passed by any Oficer other than the
Conmi ssi oner  or Col l ector may appeal to the " Deputy
Conmi ssi oner and any person aggrieved by an order passed by
the Deputy Conmi ssioner or Collector may

801

appeal to the Conmi ssioner. S. 72 enmpowers the Governnent to
nmake rules for carrying out all or any of the purposes of
the Act.

In exercise of the powers vested in the Governnent
under s. 72 of the Act, the CGovernnent has made the Andhra
Pradesh Excise (Lease of Right to Sell Liquor in Retail)
Rules. R 2(vi) defines "Excise Year" as a periodof 12
nont hs comenci ng from 1st Cctober of a year and ending with
the 30th Septenber of the succeeding year. R~ 2 (viii)
defines "Hi ghest Bidder" as the person who offers the
hi ghest price by bid or tender. R 2(ix) defines "Rental" as
rent payable in respect of a shop or group of shops in
consideration of the grant of |ease for the sale of liquor
R 3(1) prescribes that every |ease of right to sell |iquor
inretail shall be granted by auction ordinarily for a
period or one excise year. The Conmi ssioner is, however,
enpowered to grant a lease in any other manner, with the
prior approval of the Governnent if he considers it
necessary to do so. R 3(2) is inportant and it is as follows

"3(2) The Conmi ssioner shall be, before the
publication of auction notice wunder rule 4, conpetent
to fix the nunber of shops to be established in an
area, their location, the total nunber of excise trees
to be earmarked to each shop, the assignnent of trees
for tapping, and the m nimm guaranteed quantity that
shoul d be sold in the case of the arrack shops in every
exci se year".

R 4 is also inportant. It is as follows :
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"4, Auction Notice:-(1) Wienever it is proposed to
grant the lease for sale of liquor in retail in respect
of a shop or a group of shops, a notice of the proposed
auction containing the particulars nmentioned in sub
rule (2) shall be published, atleast ten days in
advance of the date of auction, by the Collector of the
district in the Andhra Pradesh Gazette or in the
District Gazette or in such other nanner as the
Col l ector may deemfit

(Provided that the time linmt of 10 days shall not
be applicable in the case of postponed auctions).

(2) The auction notice shal | contain the
foll owi ng particul ars, nanely-

(i) the nanme or locality of a shop or group
of shops which sell liquor in the area;
(ii) the place of auction with time and date;
(iii)the I ast date, tine and place for
recei pt of tenders;
802
(iv) the conditions governing the auction
(v) the period of |ease; and
(vi) any other matter which may be consi dered
by the —“auctioning authority necessary
for the information of bidders and
tenderers".
R 10 enpowers the /Collector or any other Gazetted O ficer
not below the rank of a Deputy Collector authorised by the
Col lector in that behalf to conduct the auction. There are
some provisos wth which we are not concerned. R 12 is
vital for the purposes of these appeals and it is as follows

"12. Auction of Shops:-(1) The right to sel
i quor may ordinarily be aucti oned shopw se or
groupwi se according to the Ilist of shops approved by
the Commi ssi oner of Excise under Rule 3. The auctioning
authority may for reasons tobe recorded in witing,
ei ther regroup any shop or split any group of shops and
re-arrange them in accordance wth the admnistrative
instructions issued on the subject by the Conm ssioner
at the commencenment of the auction or —at any tine
before the sale is knocked down.

(2) The Conm ssioner may w thdraw any shop from
the auction before the auction is comenced.

(3) The auctioning authority may, for sufficient
cause, postpone the date of auction of a shop or group
of shops."

R 13 regulates the manner of subm ssion of tenders and
bids. A tender is to be opened only if the auctioning
authority decides that the highest bid offered for a shop or
group of shops is satisfactory. The tender may then be
considered alongwith the highest bid offered: If the
auctioning authority consi ders that the bid i's not
sati sfactory and decides to postpone the auction the tender
is to be opened at the postponed auction after the bidding
is over. It shall be at the discretion of the auctioning
authority to accept or reject any tender or bid but he shal

record his reasons therefor. R 16 stipulates that the
auction purchaser shall pay two per cent of the annua
rental as earnest nmoney together with one nmonth’s rental on
the day of the auction immediately after the acceptance of
the tender or bid as the case may be. The earnest npbney and
one month’s rental are to be in addition to the further
deposit, required to be made by R 18, of two nonths' renta
in cash or any fixed deposit certificates within fifteen
days from the date of auction. R 17 enables the
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Conmi ssioner suo noto or on an application mde by an
aggrieved party within seven days from the date of
acceptance of bid or tender, for reasons to be recorded by
himin witing, and after giving an opportunity to the
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party concerned, to cancel the auction of any shop or group
of shops and order a reauction

The scheme of the Act shows that the Conm ssioner of
Excise is at the apex, as it were, of the Excise
Administration of the State. He is the Chief Controlling
Authority for all matters connected with the admi nistration
of the Excise Act and has the control of the adm nistration
of the Excise Departnent. The Collector who is invested with
the power to performvarious functions under the Act is also
subject to the control of the Comm ssioner. Having regard to
the schene of the Act, we may presune that such functions as
are directly assigned to the Conmissioner under the Rules
are considered by the |egislative delegate to be inportant
functions for the purposes of the Act and if the
Comm ssioner is authorised to issue instructions, those
instructions are nmeant to be obeyed by the other authorities
constituted under the Act.

Now under R 3 it is the Comm ssioner that is invested
with the power to fix the nunber of shops to be established
inan area, their |location and the 'mninmm guaranteed
gquantity that should be sold in each shop. These natters are
required to be determned by the Comnissioner before the
auction notice is published under R 4 so that the details
may be incorporated in the auction notice. The auction
notice has to specify, anmong other particulars, the shop or
group of shops in respect of which the |ease to sell |iquor
is proposed to be granted by public auction. The auction
notice with all these particulars has to be published in the
Andhra Pradesh Gazette or in the District Gazette atl east
ten days in advance of the date of the auction. The advance
notice is obviously neant to enable the intending bidders
and tenderers to nmake the necessary preparations i'ncluding
vital arrangenents regarding finance, since the successfu
bi dder has to deposit one nmonth’s rental and two percent of
the annual rental forthwith on acceptance of the bid or
tender and an additional two nmonths” rental within fifteen
days fromthe date of auction.

Fromthe schene of the Act and the rules it appears
that the fixation of the nunber of shops, the | ocation of
the shops and their grouping is considered soinportant a
matter that the power in regard to it is vested in the apex
authority, the Commi ssioner. If sone changes have to be
made, as a neasure of emergency such changes al so can only
be made in accordance with the administrative instructions
issued on the subject by the Conm ssioner. Even so, the
emer gency exercise can only be undertaken if reasons are
recorded in witing. The freedom of the auctioning authority
to regroup and rearrange shops is thus deliberately
circunmscribed. It is not for the auctioning authority to
make
804
adhoc experiments on the spot if he decides to regroup the
shops. If he desires to regroup the shops, he has (1) to act
in accordance with the administrative instructions issued on
the subject by the Commissioner, and (2) to record in
witing the reasons for the change. The case of the
respondents is that both these conditions were not fulfilled
by the auctioning authority in the present case.

W may now refer to the administrative instructions
i ssued by the Commissioner fromtine to tine in connection
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with the grouping and regrouping of arrack shops. The
earliest of the instructions was issued on June 10, 1975 and
it is comon ground that it is still in force. It will be
useful to extract these instructions in their entirety.

The instructions were as foll ows :

"Coll ectors are being advised every year of the
policy of Government regarding formation of groups of
toddy and arrack shops. Accordingly, Collectors are
submitting proposals for approval of the Conm ssioner
After scrutiny of their proposals, approval is being
conmuni cated to them for notification and auction
accordi ngly.

But it has been noticed that at tines sone changes in
the grouping of shops, are being made by the Collectors
wi t hout assigning reasons, on the eve of aucti on,
apparently, in exercise of the powers given in Rule 12 of
Andhra Pradesh Excise (Lease of Right to Sell Liquor in
Retail) Rules 1969. This procedure is not in keeping with
the instructions.

In many cases this exercise of power has only led to
formati on of bigger groups, thereby encouragi ng nonopolistic
tendencies, loss in revenue and defeat of the policy ainms of
the CGovernment. Such-an exercise of powers under Rule 12 of
Andhra Pradesh Excise (Lease of Right “to Sell Liquor in
Retail) Rules, 1969 with the object of obtaining higher
rentals, has also received severe criticismon the floor of
the Legislative Assenbly.

The following instructions are therefore, renewed once
again for strict conpliance

(1) The shops and groups ~approved by the Board of
Revenue and notified for auction should be
auctioned wi thout disturbing the approved pattern

(2) The rentals offered or tenders received shoul d be
conpared with the current rentals. |If t he
auctioning authority is satisfied that there|is no
col I usi on anong bidders for the slightly and | ower
bid than that of |ast year the bid

805

ultimately received is regarded as the best

avail abl e one, the auction should be finalised

recordi ng the reasons.

(3) 1In case the highest rental offered is considerably
lower than the current rental and the auctioning
authority has reasons to believe that extraneous
factors are influencing the bids he may exercise
the discretion vested in himunder Rule 12 and
split any group of shops or rearrange theminto
smal | er groups and auction them

It may be noted for strict conpliance that
approved groups should not be enlarged under any
ci rcunst ances. \Where approved groups are-re-fornmed
otherw se, the reasons for such action nust be
recorded in detail and the facts of the case
reported to the Commi ssioner wthin 10 days from
the date of auction.

(4) Inspite of splitting the notified groups and re-
arrangi ng them as discussed at (3) above the bids
offered for them are lower than the current
rentals they may be disposed of on the best
avai |l abl e bid. Auctions should not be postponed
beyond Septenber of the year in which auctions are
hel d.

Sd/ - Anil De
Commi ssi oner of Excise".
On August 3, 1979 the Excise policy for the Excise year
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1979- 80 was announced and the grouping policy was enunci at ed
in these terns :
"Groupi ng of toddy and arrack shops

The grouping policy for toddy and arrack shops
followed for the Excise Year 1978-79 shall continue for
the ensuring Excise Year 1979-80 with the follow ng
nmodi fi cati ons.

The arrack shops which have been nonopolised by
certain persons, iif they are fetching lowrentals and
are contiguous, nay be grouped together provided the
shops are located within a radius of 8 knms. The
auctioning authority after recording reasons may split
a group, re-arrange groups or regroup any shops at the
time of auction under Rule 12 of the Auction Rules with
a view to breaking nonopoly and to achieving nore
revenue or for other —admnistrative reasons. Under no
ci rcunst ances should the groups be split or regrouped
or - re-arranged and auctioned if there is any likelihood
of loss of rentals hitherto

806
secured. No shops given to existing Tappers Cooperative
Soci ety and wunder Trees for Tapper Scheme shall be
cl ubbed with the Goup shops even if they are within 8
Knms. radius".
On Septenber 20, 1979, the District Collector appears to
have sought, on the  tel ephone, specific instructions with
regard to the auction of arrack shops in the twin cities.
The instructions received were noted in the note-file and
they are as follows . "Received certain instructions from
the Conmi ssioner of Excise for regrouping of entire twn
city arrack shops intotw to four groups. As per the above
instructions groups may be forned". On Septenber 21, 1979
the Conmi ssi oner of Excise addressed -a communication
apparently to all the Collectors in the State, 'to the
foll owi ng effect

"The Governnent in the reference first cited have
informed that the auctions (of arrack and toddy shops
shoul d be conpleted by 27th instant positively as 29th
and 30th happen to be Public holidays. The Governnent
have further directed that the remnaining shops shoul d
be di sposed off at the best available bids.

Regardi ng auction of shops, where bottling is
proposed to be introduced, where contractors _are not
of fering reasonable bids inspite of Governnment having
gi ven them rmaxi num concessi ons t he auctioning
authorities may regroup the shops, if necessary, to get
best avail abl e bids".

Now, it wll be seen that 1in the instructions dated
June 10, 1975, the Conmi ssioner of Excise expressly /drew
attention to the circunstance that changes in the grouping
of shops were being nade by the Collectors without “assi gni ng
reasons and that such a procedure was not in keeping with
the instructions given. He pointed out that the shops and
groups approved by the Board of Revenue (Conm ssioner - of
Excise) and notified for auction should be auctioned w thout
di sturbing the approved pattern. Bigger groups could be
split into smaller groups and auctioned if the highest
rental offered was lower than the current rental for the
bi gger group. It was strictly stipulated that approved
groups should not be enlarged under any circunstances and
where groups were re-fornmed reasons should be recorded in

detail. The enphasis throughout was on the splitting of
bi gger groups into smaller groups but was never in the
opposite direction i.e. form ng bigger groups in the place

of smaller groups. The instructions were definitely against
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creation of nonopoly. The instructions dated August 3, 1979
al so enphasised this aspect and expressly nmentioned that
nmonopoly should be broken as that would fetch better
Revenue.

807

The specific instructions given on Septenber 20, 1979, i.e.
on the eve of the adjourned auction were that two to four
groups nmght be forned in the case of the arrack shops of
the twin cities. Sone argunment was advanced to the effect
that the instructions dated Septenber 21, 1979 altered the
position and that liberty was given to the auctioning
authorities to regroup the shops in any manner they liked to
get maxi mum revenue. The instructions do not warrant any
such conclusion. Al that was said in the instructions dated
Septenber 21, 1979 was that regroupi ng m ght be done to get
maxi mum revenue. It did not  mean that the instructions
previously in force were to be ignored or thrown overboard
or that conplete freedom was given to the auctioning
authorities to act-at their discretion. Al that it neant
was that ' regrouping mght be done, if necessary, to get
maxi mum revenue, but such regrouping was naturally to be in
accordance with the instructions already given fromtime to
time.

In the instant case the regrouping of all 78 shops into
a single group was clearly opposed to the instructions
issued by the Conmi ssioner of Excise particularly the
specific instruction issued on Septenber 20, 1979 with
respect to the very shops in the twin cities of Hyderabad
and Secunderabad. It was opposed to the earlier genera
instruction that "approved groups should not be enlarged
under any circunstances" and nonopoly shoul'd be avoi ded. The
accident that the regrouping fetched a higher bid is not
sufficient justification of the departure from the
admini strative instructions which ai mat breaking a nmonopoly
inregard to |lease of excise shops. The result could well
have been ot herw se and the bids | ower.

Shri Tarkunde and Shri Venugopal argued that the object
of the requirenent that reasons should be recorded under R
12 was to enable the Commi ssioner - of Excise to exercise
appropriate supervi sory power s over the aucti oni ng
authority. It was not intended to vest any right in the
contractors participating in the auction and so, if reasons
were not given the contractors could not conplain. They
urged that the Governnent is the exclusive owner~ of al
rights and privileges in regard to intoxicants and no
citizen had any justiciable right in them Viewed in that
light, they submitted, the rule had been sufficiently
conplied with as reasons were recorded first on the 21st and
again after the auction on the 22nd Septenber, 1979.

W are unable to agree with the submi ssion that the
requi renent regarding the recording of reason is directory.
The question whether a provision is nandatory or directory
is not to be resolved nmerely by reference to the enmphatic or
gentl e | anguage enployed in the provision, nor even by the
presence or absence of an express stipulation regarding
808
the consequences of a breach of the provision. These are
ci rcunst ances of inmportance which naturally have to be
consi dered. But one must (give greater consideration to the
statutory design and the inportance of the provision in the
context of that design. Generally one nay say a provision
whi ch insists upon recording of reasons before an action is
taken nust prinma facie be considered to be mandatory, as it
is ained at preventing arbitrariness. Wiere the rights of
citizens are involved there can be no question that such a
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provi sion should be regarded as nandatory. Were the
provision involves the public interest also the provision
nust be regarded as nmandatory. Examined in that light the
Andhra Pradesh Excise Act is an Act intended to raise and
secure revenue to the State, wthout at the same tine
sacrificing the public interest involved which requires the
regul ation of trade in intoxicants. The adm nistration of
the Act is, therefore, vested primarily and centrally in the
Conmi ssi oner of Excise who is expected to take a decision on
all vital matters. The fixation of the nunber of shops,
their 1ocation, and grouping are considered by the
| egislative delegate to be matters of such vital inportance
in Excise admnistration that the power in regard to these
matters is vested in the Excise Commssioner. In that
setting, the object of  therule is clearly seen to be to
secure strict conpliance with the arrangenent already nade
by the Comm ssioner of Excise, the highest authority, and to
permt no departure fromthe arrangenent save in exceptiona
cases, ‘on’ the clearest of grounds. Wiat is involved is the
protection of revenue and what is to be prevented is adhoc
i mprovi sation —which j eopardi ses the revenue. That a
particul ar inprovisation yielded better results may be the
exception which proves the rule. The public interest is thus
seen to be served in two ways by the recording of reasons,
first by protecting the public revenue and next by naking
public authorities not to function arbitrarily and al so not
appear to function arbitrarily. It is “true that the
Covernment is the exclusive owner of all rights and
privileges in regard to intoxicants and no citizen has any
right in regard to them That i's not in question here. The
guestion is whether the Governnent having invited nenbers of
the public to participate in a public auction on certain
terns and conditions, it is open to the officer entrusted
with the task of conducting the -auction to vary the terns
and conditions publicly announced earlier, w thout assigning
any reasons when the statutory rules require the recording
of reasons. W do not see how a departure fromthe rul es and
failure to record the reasons is pernissible nerely because
no citizen has any right in the sale of intoxicants. The
situation changes as soon as statutory provision and rules
are made and the public is invited to participate in the
auctions to be held as provided by rules. W do not doubt
that the requi rement regarding recordi ng of reasons
contained in R 12 of the Andhra Pradesh Exci se
809
(Lease of Right to Sell Liquor in Retail) Rules, 1969, is
mandatory. It was argued that even if the recording of
reasons was nmandatory it was not a condition precedent. It
was sai d t hat t he reasons coul d be recor ded
cont enporaneously, that is to say, soon after the auction
was held. W have grave doubt about the propriety of such a
procedure. The object of the insistence upon the recording
of reasons is to elinmnate arbitrariness. Reasons, if given,
substitute objectivity for subjectivity. It is common
experience that when reasons are set down in witing greater
thought goes into it and greater objectivity is attained.
Where the action to be taken involves a departure from what
has al ready been decided by the apex authority and the
public interest is involved, we cannot but hold that the
reasons required to be recorded nmust be recorded before and
not after the action is taken. The | anguage of the rule al so
supports this conclusion.

Let us examine if any reasons have been recorded at
all. The note file has been produced before us. On Septenber
20, 1979, the note file refers to a tel ephone nessage to the
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effect that the Commi ssioner was apprai sed of the situation
and that he had instructed that the twin city arrack shops
shoul d be grouped into two to four groups. There is then a
note that viable groups may be formed as per the guidelines
given by the Comm ssioner. On Septenmber 21, 1979 the note
file begins with the statenment that ‘viable groups are
fornmed as per the guidelines given by the Comm ssioner of
Excise’'. There is then a narration of events that took place
that day, witten by the Excise Superintendent, signed by
hi mand countersigned by the Collector. The note refers to
the fact that the arrack shops were first put to auction
individually, then in tw and then in a single lot. The
aggregate of the bids is noted. It is then nentioned that
the auction is adjourned to Septenber 22, 1979. There is
nothing to indicate why a departure was nmde from the
groupi ng that was announced  in the original notice of
auction. The note made on Septenmber 22, 1979 was admittedly
witten (it is typed) after the auction on Septenber 22,
1979. This note also nerely narrates what took place. It is
nentioned that the shops were. put to auction first
i ndi vidually, then in two groups, and finally as one group
The | ast paragraph of the note is as follows :
"As the prospects to achieve reasonable bids on
small ten groups and (56) individual shops and al so on

2 groups called Hyderabad and Secunderabad were not

foreseen then all the (78) shops were grouped in one

group and called as Twin Cities group. The bids anount

offered was Rs. 24,00,000/- andthe 2 tenders received

offered Rs. 15,11,111/11 and of Rs. 25,55, 555/55. The

hi ghest tender of Rs. 25,55,555/55 is considered as the
810

best available bid and the auction of the Twin Cities

Group consisting (78) shops is finalised by ne in

favour of Sri Rajamall ai ah and ot hers on 22-9-1978".
Thus it is seen that no reasons at —all were nentioned on
Septenmber 21, 1979 and even on Septenber 22, 1979, @ such
reason as had been given was ex-post facto and was not in
accordance with the admnistrative instructions i'ssued by
the Commi ssioner of Excise. The general instructions given
earlier on June 10, 1975 and August 3, 1979 that ‘approved
groups should not be enlarged under any circunmstances’ was
flouted. The instruction given on Septenber 20, 1979, with
express reference to the arrack shops of the twinwcities
though nmentioned in the note file both on Septenber 20, 1979
and Septenber 21, 1979 that the shops nay be grouped into
two to four groups’ was ignored on Septenber 22, 1979.

We also notice that the allegation of the respondents
that they were given but half an hour’s tine on Septenber
22, 1979, to prepare for the auction of the shops as a
single group was not controverted. Having regard to the fact
that the rules required |arge deposits to be nmde it is
i mpossible to hold that half an hour’'s tine could be
consi dered sufficient by any stretch of inagination.

We have already recorded the undertaking given by the
respondents that they would give security of Rs. 35 lakhs
within one week from April 21, 1980 and that they would
start the bids at the re-auction in such a way that the
aggregate of the bids would not be less than Rs. 35 | akhs.

For the aforesaid reasons we confirm the decision of
the Andhra Pradesh High Court and dismss all the appeals

with costs. The re-auction wll be held within three weeks
fromtoday and until the new auction purchasers take over
the present appellant will continue to run the shops.

S R Appeal s di sni ssed
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