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Oriental | nsurance Co. Ltd.
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Dr. AR LAKSHVANAN & TARUN CHATTERJEE

JUDGVENT:
JUDGVENT
(@ SLP(C)NO. 20002 of 2004)

Dr. AR Lakshmanan, J.

Del ay condoned. Leave granted.

Heard | earned counsel appearing on either side.

Thi s appeal is directed against the final judgnment and
order dated 6.5.2003 passed by the H gh Court of Punjab &
Haryana at Chandigarh in F. A . O No. 1587 of 2002. The appel |l ant
before us is the owner of the vehicle, a truck. The respondent
is the insurer of the vehicle. The vehicle net with an acci dent
on 11.10.1998. The claimpetition was filed by the claimnts
before the Tribunal. Accepting their claim the Tribuna
awar ded conpensation of Rs.2.70 |akhs along with interest.

The Tribunal held that the accident took place due to rash and
negligent driving of the driver Mam Chand and that the
appel | ant - owner had not committed any breach of the terns and
condition of the insurance policy and that the Insurance
Conpany was |iable to nake the paynent of conpensation

amount to the claimants as insurer of the truck.

The | nsurance Conpany, being aggrieved with the
award passed by the Tribunal, filed an appeal before the High
Court. The Hi gh Court nodified the order passed by the
Tribunal and directed that the |Insurance Conpany would be
entitled to recover the anbunt fromthe owner of the offending
truck as per the law laid down by this Court in Kam a's case,
reported in 2001 (4) SCC 342. The High Court also held that the
appel | ant had contravened the terns and conditions of the
i nsurance policy as the Driving |icence was not issued by the
Li censing Authority, Hyderabad. The Insurance Conpany fil ed
application under Sec.174 of Mdtors Vehicle Act for recovery of
amount of Rs. 3,27,890/- paid as conpensation to the claimants
by the Insurance Company. The appellant herein filed the reply
to the application in which he averred that the application for
recovery of conpensation paid to the clainmants by the
| nsurance Conpany is not nmintainable as the rights of the
parties have not been determined by the civil court. The
Tri bunal held that the Insurance Conpany is entitled to recover
the money fromthe petitioner through the execution application
and ordered to issue a certificate of recovery of anmount of
Rs. 3, 27,890/ - under section 174 of Mdtor Vehicles Act and the
sane be sent to the District Collector.

Aggri eved agai nst the order passed by the H gh Court,
the appellant has preferred the above appeal in this Court. The
above appeal was filed with a delay of 339 days. This Court
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i ssued notice on the special |eave petition as well as on the
application for condonation of delay. After notice, the
respondent | nsurance Conpany has also filed a counter

affidavit and the matter was listed today for final hearing. At
this stage no purpose would be served to dismss the civi
appeal on the ground of delay in filing the appeal. Since the
noti ce was ordered on special |eave petition and on the del ay
and the counter affidavit has already been filed, we condone the
del ay and heard the | earned counsel appearing on either side,

on nerits of the rival clainmns.

M. Mahabir Singh, |earned Senior Counsel appearing
for the appellant submtted that the H gh Court has not noticed
the finding of the Tribunal, which is based on evidence, and that
the Tribunal had recorded the evidence and had given its award
after exanining the evidence on record and the material facts,
and therefore, the said considered order should not have been
set aside by the Hi gh Court. He would further submt that the
owner of the vehicle has taken adequate care and caution to
verify the genui neness of the |licence held by the driver. The
I nsurance Conpany al so did not lead any evidence to show that
due and adequate care was not taken by the owner. He would
further subnmit that the H gh Court has failed to appreciate that
there was no evidence that the appellant; who had enpl oyed the
driver, had know edge that the driver was not holding a valid
driving licence. Qur attention was also drawn to the evidence
tendered. The appellant was exani nedas RW1l. He deposed
that he was the owner of the truck in-question and that he had
enpl oyed Mam Chand as driver of this truck in August, 1998
and had checked his driving |licence. He would further depose
that he had al so taken his driving test and satisfied that the
driver was fully conpetent and conversant to the driving. It is
further stated that the driver woul d not have been enpl oyed if
he had no driving licence. In the cross-exam nation, nothing
has been elicited fromthe appellant to discredit his testinony
as RW1.

M. MK. Dua, |earned counsel appearing for the
respondent -1 nsurance Conpany submitted that the appellant
has no case on nerits as the order of the Hi gh Court is well
supported by the law laid down by this Court in the case of New
I ndi a Assurance Co. Ltd. versus Kamla & Ors., etc., reported in
2004(4) SCC 342. He would further submt that the licence
issued to the driver was found to be fake and the H gh Court
gave categorical finding that the driver was not holding a valid
driving licence and that the appellant conmmitted breach of
terns and conditions of the insurance policy. He, therefore,
submitted that the order passed by the High Court is not liable
to be interfered with.

We have perused the pleadings and the orders passed
by the Tribunal and also of the H gh Court and the annexures
filed along with the appeal. This Court in the case of United
India I nsurance Co. Ltd. versus Lehru & ors., reported.in 2003
(3) SCC 338, in paragraph 20 has observed that where the
owner has satisfied hinself that the driver has a licence and is
driving conpetently there would be no breach of Section
149(2)(a)(ii). He will, therefore, have to check whether the driver
has a driving licence and if the driver produces a driving
licence, which on the face of it |ooks genuine, the owner is not
expected to find out whether the |licence has in fact been issued
by a conpetent authority or not. The owner would then take
test of the driver, and if he finds that the driver is conpetent to
drive the vehicle, he will hire the driver.
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In the instant case, the owner has not only seen and
exam ned the driving |icence produced by the driver but also
took the test of the driving of the driver and found that the
driver was conpetent to drive the vehicle and thereafter
appoi nted himas driver of the vehicle in question. Thus, the
owner has satisfied hinself that the driver has a licence and is
driving conpetently, there would be no breach of Section
149(2)(a)(ii) and the Insurance Conpany woul d not then be
absloved of its liability.

Anot her decision rendered by a three Judges Bench of
this Court in the case of National Insurance Co. Ltd. versus
Swaran Singh & O's, reported in 2004 (3) SCC 297, can al so be
usefully referred to in the present context. This Court in para
110 of this judgnent gave the summary of their findings to the
various issues as raised in those petitions. W are concerned
only with sub para(iii) of paragraph 110. The said sub para (iii)
reads thus:

(iii) The breach of policy condition e.g

Di squalification of the driver or invalid driving
i cence of the driver, as contained in sub-
section (1)(a)(ii) of Section 149, has to be
proved to have been commtted by the insured

for avoiding liability by the insurer. Mere
absence, fake or invalid driving |icence or

di squalification of the driver for driving at the
rel evant time, are not in thensel ves defences
avail able to the insurer against either the
insured or the third parties. ~To avoid its
liability towards the insured, the insurer has to
prove that the insured was guilty of negligence
and failed to exercise reasonable care in the
matter of fulfilling the condition of the policy
regardi ng use of vehicles by a duly licensed
driver or one who was not disqualified to drive
at the relevant tine."

As observed in the above paragraph, the insurer
nanely the | nsurance Conpany, has to prove that the insured,
nanmely the owner of the vehicle, was guilty of negligence and
failed to exercise reasonable care in the matter of fulfilling the
condition of the policy regarding use of vehicles by a duly
licensed driver or one who was not disqualified to driveat the
rel evant point of tine.

We respectfully agree and foll owi ng the above ruling,
we allow the appeal filed by the owner of the vehicle and
absolve himfromany liability as ordered by the H gh Court. It
is now brought to our notice that the entire conpensation has
al ready been deposited and the sane has been w thdrawn by
the clainmants. No other point has been urged by both sides.
We, therefore, allow the appeal and order no costs.




