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ACT:

I ndi an Rai l ways Act 1890, Section 82A-Scope of - Bogi e of
passenger train shunted at rail way st ati on- Passenger
travelling in bogie falling dowmn fromtrain and hand crushed
by train-Railway’'s liability for conpensation-Extend of.

"acci dent - What i s- Expl ai ned.

Words and Phrases: 'accident-Meaning of-Section 82A,
I ndi an Rai | ways Act 1890.

HEADNOTE

The respondent was travelling by train as a bona fide
passenger. Wiile the bogie ‘in which he was travelling was
bei ng shunted at a Railway Station, the respondent fell down
fromthe train near the water colum at the end’ of the
platformand his right hand was crushed by that part of the
train which was bei ng shunted.

The District Judge did not accept the version of the
respondent that the bogie in which he was travelling

received a sudden jerk and that he fell —dow on -that
account, and di sm ssed the application for conmpensation,

In appeal, the High Court, held that the word
"accident’ in section 82A nust mean to include within its
anbit all incidents resulting in the death of or bodily
injury to any passenger during his rail journey, occuring in
the course of working of a railway, if it involves a

passenger train or apart thereof, and awarded conpensati on
on the premise that it was not essential to establish that
there was an 'accident to the train’ by which the passenger
was travel ling.

In the Appeal to this Court, on the question of
l[iability of the Railway Adm nistration under Section 82A of
the I ndian Railways Act, 1890.
N

HELD: 1. The liability wunder Section 82A will not be
attracted in the case of a mishap or injury sustained by a
passenger on account of falling down whilst getting on or
off a running or stationary train or sustained when he slips
ina conpartnent or when sonmething falls on him whilst
travelling. Al such mshaps, when not connected with the
acci dent
556
tothe train, or a part of it, would be accidents to the
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passenger only. And until both the m shaps take place, one
to the train, and another, a synpathetic one to the
passenger, the liability under section 82A of the Act wll

not be attracted. So al so, unless the |oss or damage to the
property of a passenger is attributable to the accident to

the train, l[iability wunder Section 82A wll not be
attracted. [562G 563A]
In the instant case, liability under Section 82A wll

not be attracted, as it cannot be said that there has been
an accident to the train and the m shap has nexus with it.
[ 562

2. The phil osophy of Section 82A appears to be to turn
an existing 'fault liability intoa ’'fault’” or no fault’
liability. And presumably in order to be ’'fair’ to the
passengers who pay the *fare’ for a safe (safe from acci dent
to the train) journey, the legislature, wth an eye on
social welfare, has provided for conpensation by a sumrary
proceeding and has made the liability fault-free. [561B-D

3. That the 'accident’ envisioned by the first part of
Section 82A(1l) is an accident 'to’ the "train’ or 'a part of
the train' is self-evident. The ~Section speaks of an
acci dent by reason of either (1) collision or (2) derail nent
or (3) other accident to a train. [560G H

4. What is providedis conpensation for death or injury
caused or loss sustained on account of accident ’'to’ the
train. What is 'not’/ provided is conpensation for death of
the passenger ’'whilst’ travelling or injury sustained by a
passenger 'whilst ‘travelling on the train, say by reason of
his own act default ~or msfortune, which has no nexus wth
the "accident’ to the train.” Wiat the section does is to
turn a liability which was contingent on fault into an
"absolute’ liability. Wat however, it does not do, is to
provide a free insurance cover to the person and property of
a passenger so that conpensation can be clainmed for the
accidental death of or injury to the passenger and or |oss
or damage to his property even when there has been no
"accident’ to the train carrying such a passenger
[561E- @

5. An accident is an occurrence or an event which is
unf oreseen and startles one when it takes place but does not
startle one when it does not take place. It is the happening
of the wunexpected, not the happeni ng of the expected, which
is called an accident. An event or occurrence the happening
of which is ordinarily expected in the normal course by
al nost every one undertaking a rail journey cannot be called
an 'accident’. But the happening of something which is not
i nherent in the normal course of events and which is not
ordinarily expected to happen or occur is called a m shap or
an accident. A collision of two trains or derail nent of a
train or blowing up of a train is sonething which no one
ordinarily expects in the course of a journey. That is why
it falls within the paranmeters of the definition of
accident. But a jolt to the bogie which is detached from one
train and attached to another cannot be termed as an
accident. No shunting can take place without such a jerk or
an inpact at |least when it is attached or annexed to a train
by a shunting engine. if a passenger
557
tumbles inside the conpartnent or tunbles out of the
conpartnent when he is getting inside the compartnent or
stepping out of the conpartnment it cannot be said that an
accident has occurred to the train or part of the train. It
is doubtless an accident 'to the passenger’. But not to the
train.

[ 562B- F]
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JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Special Leave Petition
(Civil) No. 11525 of 1983

Fromthe Judgnent and Order dated the 10th March, 1983
of the Madhya Pradesh High Court in Msc. (First) Appeal No.
88 of 1979

M S. Gujral and R N. Poddar for the Petitioners.

The Judgrment of the Court was delivered by

THAKKAR, J. Two nishaps, one 'to the train’” by which a
passenger is travelling, and another, a synpthetic one,
havi ng nexus wth the forner, and going armin-armwth it,
"to the passenger’ hinself, must occur in the course of the

sane transaction in order to attract liability of the
Rai | way Adm ni stration —under Section 82A of the Indian
Rai | ways Act, 1890, rightly contends counsel for the
Rai | way.

The High Court, in our opinion, was in error in not
uphol di ng-thi s~ unexcepti onabl e proposition and in awarding
conpensation to a passenger ~on the premise that it was not
essential to establish that there was an ’'accident to the
train, by which the passenger was travelling.

Counsel for the Railway was fair enough (we very highly
appreciate this gesture) to state that it was on account of
the erroneous interpretation placed by the H gh Court which
was likely to give 'rise to untenable clains in future,
rather than the relatively snmall ~amunt awarded to the
passenger, that the Railway was obliged to approach this
Court by way of the present  Special Leave Petition. W
declined to interfere with the operative order of the Hi gh
Court in exercise of jurisdiction under -Art. 136 of the
Constitution of India having regard to the size of the award
(both sides would have expended nore” than the anount at
stake in litigation expenses if leave was granted) but
observed that the view taken by the Hi gh Court in regard to
the question of law involved in the matter was erroneous. W
now
558
proceed to articulate our reasons in. support of  the view
expressed by us.

The question of interpretation of Section 82A of the
Act has arisen in the follow ng contextual backdrop.

The respondent was travelling by train in his capacity
as a bonafide passenger. While the bogie in which the
respondent was travelling was being shunted at a Railway
Station, the respondent accidentally fell down from the
train, near the water colum at the end of the platform and
his right hand was crushed by that part of the train which
was bei ng shunted As to how exactly the respondent “sustai ned
the injury, the versions of the parties differ. The District
Judge did not accept the version of the respondent that the
bogie in which he was travelling received a sudden jerk and

he fell down on that account. The Railway Adm nistration on
the other hand contended that the respondent sustained the
injury in the manner descri bed in the rel evant

cont enpor aneous record (Assistant Station Master’s Diary)
nanel y:

"the injury was sustained by the appellant in
going to the rear end of the train and possibly
boardi ng one of the bogies which was being detached
during the shunting operation and in this process he
appears to have been hit by the water col utmm when these
bogies (a part of the train) were being noved during
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t hus:

559

the shunting operation.”

Now Section 82A of the Act in so far as material reads

"82A Liability of Railway Administration in respect of
accidents to trains carrying passengers-

(1) Wen in the course of working a railway accident
occurs, being either a collision between trains of
which one is a train carrying passengers or the
derailment of or other accident to a train or any
part of a train carrying passengers then, whether
or not there has been any wongful act, neglect or
default on the part of the railway admnistration

such as would entitle a person who has been
injured or has suffered loss to maintain an action
and recover danages in respect thereof, the
rail way adm ni-stration shall, notw thstandi ng any
ot her provision of lawto the contrary, be liable
to pay conpensation to the extent set out in sub-
section (2) and to that extent only for |[|oss
occasi oned by the death of a passenger dying as a
result of such accident, and for personal injury
and | oss, destruction or deterioration of aninmals
or goods by the passenger and acconpanying the
passenger in- his conpartnment 'or. on the train
sustained as a result of such-accident.

(2) This liability of a railway administration under
this Section shall in no case exceed fifty
thousand rupees in respect of any one person."

(Enphasi s added).

t hus:

In interpreting Section 82A the H'gh Court speaks

"The word accident therefore according to its
ordinary neaning, which nmust be given to it and
construed in the context inwhichit is used in Section

82A nust nean to include within its anbit all incidents
resulting in the death of or bodily injury’ to any
passenger during his rail ‘journey, occurring in the

course of working a railway, if it involves a passenger
train or a part thereof. Any -incident treated as
rail way accident involving a passenger train by the
public at large and the railway staff should be treated
to be such an accident, falling wthin the anbit of
Section 82A. Any mishap or misfortune in the working of
a railway involving a passenger train or a part thereof
resulting in the death of or personal injury to a
passenger travelling therein, during his rail journey
is an accident within the anbit of Section 82A. This
will, of course exclude any incident voluntarily and
consciously invited by the passenger, i.e. suicide by
junping in front of the nmoving train."

In our opinion the H gh Court has shut its eyes to the

560

significance of the wessential precondition engrafted in
Section 82A in regard to the "accident, to the train . Wy
we say so will becone evident presently.

A 'body scan’ of the aforesaid provision (Section 82A)

reveals that: -

(1) The machinery of the Section is set in nmotion only
provided there is an ’accident’.

(2) The accident nmust be 'to’ the train or 'part of
the train’ carrying passengers.

(3) The accident to the train carrying passengers may
be due to:
(a) Collision of two trains one of which is the
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train carrying passengers; or
(b) derailnment of such train; or
(c) other accident 'to' such a train
(4) In case any passenger travelling by such train
dies, or sustains any injury to his person or
property, as a result of or on account of such
accident to the train or a part of the train
carryi ng passengers, conpensation to the extent
provided in the Section will become payabl e.
(5) Such conpensation will be payable regardl ess of
whet her or not the accident to the train carrying
passengers is due to negligence or fault on the
part of the railway admnistration
That the 'accident’ envisioned by the first part of
Section 82A (i) is anaccident 'to’ the '"train’ or 'a part
of the train is self-evident. The Section speaks of an
acci dent by reason-of either (1) collision or (2) derail nent
or (3) other accident to a train. There is therefore no room
for any ambiguity on that score.
561

So also it cannot be gainsaid that the accident,
adverted to therein cannot refer to an accident to a
passenger 'whilst’ on a passenger train even if the said
train is not at all involved in any accident. Common sense
and reason buttress this proposition, for, the phil osophy of
Section 82A appears to be to turn an existing ’fault’

liability into a "fault or no fault’ Iliability. Wy? Because
a carrier who transports passengers as a part of his
busi ness, when he charges fare, inpliedly guarantees to

carry himwith safety in so far as such safety is . within his
power. It is within his power to transport the passenger
without an accident to the train, for such an accident is
not sonething which is ordinarily or -in the normal course of
events inherent in the running of a train. And presumably in
order to be 'fair’ to the passengers who pay the "fare’ for
a safe (safe from accident to the train) journey, the
| egi slature, with an eye on social welfare, has provided for
conpensation by a sumary proceeding and has ‘made the
liability fault-free.

But to ensure safe travel is_ not to "insure" the
passenger against accident to hinself "whilst’ travelling.
The distinction deserves to be spot-lighted. Wuat “is’

provided is conpensation for death or injury caused or |oss
sustai ned on account of accident 'to’ the train.. Wat is
"not’ provided is conpensation for death -of the passenger
"whilst’ travelling or injury sustained by a passenger
"whilst’ travelling on the train, say, by reason of his own
act, default, or msfortune, which has no nexus wth the

"accident to the train’. In other words what the Section
does is to turn a liability which was 'contingent on fault’
into an 'absolute’ liability. What, however, it does not do,

is to provide a free ’insurance cover’ to the person and
property of a passenger so that conpensation can be clained
for the accidental death of or injury to the passenger
and/or loss or damage to his property even when there has
been no 'accident’ to the train carrying such a passenger
What is the position when a passenger falls down from
the train while the bogie, in which he is travelling, is
bei ng shunted? Say, when he is standing in the door frame or
his trying
562
to get in or get out of the train, on account of the jolt to
the bogie at the tinme of inpact with the rest of the train?
Is it an accident ’'to the train so as to attract the
l[iability wunder Section 82A? The answer substantially
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depends on the answer to the question: what is an
"accident’? An accident is an occurrence or an event which
is unforeseen and startles one when it takes place but does
not startle one when it does not take place. It is the
happeni ng of the unexpected, not the happening of the

expected, which is called an accident. |In other words an
event or occurrence the happening of which is ordinarily
expected in the nornal course by al nost every one
undertaking a rail journey cannot be called an 'accident’.

But the happening of something which is not inherent in the
normal course of events, and which is not ordinarily
expected to happen or occur, is called a mshap or an
accident. Now a collision of tw trains or derail nent of a
train or blowing up of a train is sonething which no one
ordinarily expects in the course of a journey. That is why
it falls within the parameters of the definition of
accident. But a jolt to the bogie which is detached from one
train and attached to another cannot be termed as an
accident. 'No ~shunting can take place without such a jerk or
an inpact. atleast when it is attached or annexed to a train
by a shunting engine. |If a passenger tunbles inside the
conpartnent or tunbles out of the conpartnment when he is
getting inside the conpartment, or stepping out of the
conpartnent, it cannot be said that an accident has occurred
tothe train or a part of the train. It is doubtless an
accident 'to the passenger’. But not to the train. O herw se
it will have to be held that every tinme a bogie is detached
in the course of shunting operation and attached or annexed
toa trainin the course of the said operation the train
neets with an accident. And if such an event or occurrence
is to be ordinarily expected as a part of every day life, it
cannot be ternmed as an accident-accident to the train (or a
part of it).

In the case of a nishap to  the ~passenger in such
circunmstances it cannot be said that there has been an
accident to the train and the m shap has nexus with it. The
l[iability under Section 82A will ‘not therefore be attracted
in such cases. O in the case of a mshap to a passenger in
simlar circunstances, such as an injury sustained on
account of falling down whilst getting on or off a running
or stationary train or sustained when he slips in a
conpartnent or when sonet hi ng falls —on him whil st
travelling. Al such
563
m shaps, when not connected with the accident to the train,
or a part of it, would be accidents to the passenger only.
And until both the nmishaps take place, one to thetrain, and
another, a synpathetic, one to the passenger, the liability

under Section 82A of the Act will not be attracted. So al so,
unl ess the 1loss or damage to the property of a passenger is
attributable to the accident to the train, liability under
Section 82A will not be attracted.

I n our opinion, Section 82A of the Indian Railways Act,
1890 is not capable of the rather strained interpretation
pl aced by the High Court and the true position of lawis as
unfolded in the discussion made heretobefore. That is the
reason why we have been constrained to observe that the
decision of the Hi gh Court is not correct, whilst disposing
of the petition for special |eave
N. V. K
564




