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(Arising out of S'L.P. (Cvil) No. 22556 of 2003)

ARl JI' T PASAYAT, J.

Leave granted.

Appel l ant callsin question legality of the judgnment rendered by
a Division Bench of the Rajasthan H gh Court at Jaipur, affirmng the
view of the learned Single Judge that the pre-mature retirenment of
appel l ant as directed by the respondents-was in order.

A bird s eye view of the factual position would suffice.

Sadul Shahar Kray Vi kray Sahakari Sanmiti (hereinafter referred to
as the "enployer’) is a society registered under the Rajasthan
Cooperative Societies Act, 1965 (in short the "Act’). The appellant was
serving as its manager. On consideration of service records of the
appel l ant the enpl oyer concluded that there was continuous fall in his
wor k perfornmance and as such it was in the public interest to pre-
maturely retire him He had attained the age of 56 years and served
for nore than 27 years. The Chief Executive officer issued an office
order dated 1.4.1988 conpul sorily retiring himfromservice under the
provisions of Rule 244(2)(i) of the Rajasthan Service Rules, 1951 /(in
short 'Service Rules’). The appellant challenged the said order by way
of a revision petition before the Additional Registrar-11, Cooperative
Soci eties, Rajasthan Jaipur (in short 'Additional Registrar’). By order
dated 9.5.1996, the revision was allowed on the ground that Rule
244(2) of the Service Rules was not applicable to the enpl oyer-society
and on the other hand his service conditions were governed by Rule 41
of the Raj asthan Cooperative Societies Rules, 1966 (in short-the
"Rules’). Under the said Rule approval of the Registrar is a condition
precedent for pre-mature retirenent. Enployees-society challenged the
deci sion of the Additional Registrar by way of revision before the
State CGovernnent under Section 128 of the Act. The Secretary,
Cooperative Department, Covernnent of Rajasthan, Jaipur (in short
"Secretary’) found that the revision before the Additional Registrar
was not conpetent as the order was passed by the Admi nistrator who was
not an officer subordinate to the Registrar. He was, therefore, of the
view that the Additional Registrar had no jurisdiction to hear the
revision in terns of Section 128 of the Act. Accordingly, he set aside
the order of the Additional Registrar. The order was chall enged by the
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appel | ant under Article 226 of the Constitution of India, 1950 (in
short the "Constitution') before the High Court.

Bef ore the | earned Single Judge, who heard the natter it was
contended that the power of revision under Section 128 of the Act stood
exhausted by order of the Additional Registrar and as such the
Secretary coul d not have exercised the revisional power in respect of
the sanme order. Learned Single Judge rejected the contention holding
that Additional Registrar had exercised the del egated power of the
Regi strar and not of the State Governnent and, therefore, the revision
before the State CGovernnent was mmintai nabl e and the Secretary had
jurisdiction to deal with the matter. In any event, Additiona
Regi strar could not have entertai ned the revision. The judgnment of
| earned Single Judge was questioned by Letters Patent Appeal. Stand of
the appel |l ant before the Division Bench was that once the del egate
exerci sed the power of revision, it stands exhausted and such power
cannot be exercised again by original authority. Reference was made to
certain decisions of this Court in this context. The Division Bench of
the Hi gh Court was of the viewthat the factual position was entirely
di fferent. ~Under Section 128 the revisional power can be exercised by
two authorities i.e. Governnment and the Registrar. In the cases to
whi ch reference was made by the appellant there was a single authority
who had del egated the power: It was further noted that under the Act
revi sional power is vested with two authorities. The Registrar who was
the del egator of power to the Additional Registrar could not have
entertained the revision. But there was no enbargo on the State
Covernment to entertain the revision application. Further the Secretary
had clearly observed that the Additional Registrar had no power to
entertain the revision as the Adm nistrator was not an officer
subordinate to him Accordingly, LPA was di sm ssed.

In support of the appeal M. Mhabir Singh, |earned counse
submitted that the Hi gh Court erred in holding that Section 128 of the
Act related to two authorities i.e. the State Government and the
Registrar. In fact the two authorities are interchangeable. If one
authority has exercised the revisional power other authority logically
coul d not have exercised such power. In any event, second revision was
not mai ntainable. Strong reliance was placed on Roop Chand v. State of
Punjab and Anr. (AR 1963 SC 1503) for supporting the 'plea. It was
further contended that the service rules had no application as the
enpl oyer had never decided to adopt the service rules. Before the
Addi tional Registrar a plea was taken that Adninistrator had no power
to direct conpulsory retirement as he was not the appointing authority.
This plea was given up stating that the Adm nistrator having taken over
the managenent had authority to pass the order of pre-mature retirenent
subj ect of course to fulfilnent of requirements of Rule 41 of the
Rul es, and not under Rule 244 of the Service Rul es.

Per contra, |learned counsel for the respondents submtted that
the factual scenario as presented by the appellant is not correct. In
fact, the enployer society had decided to adopt the service rules |ong
before the order directing pre-nmature retirenent was passed. Further
the State Governnent was conpetent to entertain the revision
application as the Registrar was one of the two authorities indicated
in Section 128 to exercise revisional power. The inmpugned orders of
the | earned Single Judge and Division Bench of the Hi gh Court did not
suffer fromany infirmty to warrant any interference.

It is an accepted position in law that to 'del egate’ to another

is not to denude yourself. As was observed by WIlls, J. in Huth v.
Clarke (25 QB.D. 391, "In ny opinion the word, in its general sense
and as generally used, does not inply, or point to, a giving up of
authority, but rather the conferring of authority upon soneone el se".
As observed by Lord Coleridge, CJ. in 25 QB.D. 304, the word

"del egation’ inplies that powers are conmitted to another person or
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body which are as a rule, always subject to resunption by the power

del egating. The person del egati ng does not denude hinself. (Per
Wharton' s Law Lexicon, 1976 Reprint Ed. at page 316). Delegation
inmplies also the power to withdraw del egation. As indicated in
VWharton’ s Law Lexi con, delegation is a sending away; a putting into
conmi ssi on; the assignnent of a debt to another; the entrusting another
with a general power to act for the good of those who depute him The
word 'del egate’ neans little nore than an agent. An agent exercises no
power of his own but only the powers of his principal. The observation
in Huth's case (supra) was referred to in Roop Chand's case (supra). In
general, a del egati on of power does not inply parting with authority.
The del egating body will retain not only power to revoke the grant, but
al so power to act concurrently on matters within the area of del egated
authority except in so far as it nay al ready have becone bound by an
act of its delegate. (See Battelley v. Finsbury Borough Council (1958
LGR 165).

In Corpus Juris Secondum Vol ume 26, 'del egate’ has been
descri bed as foll ows:

"As a noun, a person sent and enmpowered to act

for another, one deputed to represent another in a
nore popul ar but |ess- accurate sense, a regularly
sel ected nenber of a regular party convention

As a verb, in its general sense and as

general |y used, the term does not inmply, or point to,
a giving up of authority, but rather the conferring
aut hority upon soneone el se.

At comon law, it is the transfer of authority
by one person to another, the act of naking or
comm ssi oni ng a del egate.

Expressi on ' del egati on of authority of power’

is atermwhich Iike the word ’ del egate’ does not
inply a parting with powers by the person who grants
the del egation, but points rather to the conferring
of an authority to do things which otherw se that
person woul d have to do hinsel f."

In Collins English Dictionary the word ’ delegate’ has been stated

to be a person who is chosen to vote or nmake deci sions on behalf of a
group of other people. |f you delegate duties, responsibilities or
power to someone, you give themthose duties, those responsibilities,
or that power so that they can act on your behalf. If you are del egated
to do sonething you are given the duty of acting on someone else’s
behal f by naki ng deci sions, voting, or doing sone particul ar work.

In Black’s Law Dictionary, 6th Edition, the word ’'del egate’ has

been stated to nean a person who is appointed, authorized, del egated or
conmi ssioned to act in the stead of another. Transfer of authority
fromone to another. A person to whomaffairs are conmitted by
another. ’'Delegation” according to said dictionary neans, instructing
another with a general power to act for the good of those who depute
him transfer of authority by one person to another

Accordi ng to Venkataramaiya's Law Lexicon, 'del egation’ as the

word generally used does not inply a parting with powers by the person
who grants the del egation, but points rather to a conferring of an
authority to do things which otherw se the person would have to do

hi msel f.

As was observed by this Court in State of Orissa and O's. V.
Conmi ssi oner of Land Records & Settlenment, Cuttack and O's. (1998 (7)
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SCC 162) and in OCL India Ltd. v. State of Orissa and O's. (2003 (2)
SCC 101), if an authority del egates the power to act it shall be deened
to be an act of the delegator. 1In such a situation there is no scope
for revision of the order of the del egate by the delagator. In
Conmi ssi oner of Land Records & Settlenent’s case (supra) it was noted
that the del egator (al so described as the principal) cannot review an
order of the delegate. It was, inter alia, observed by this Court as
fol |l ows:
"It may be argued that if the order of the
del egate is tantanount to the order of the principal
then the principal can review such an order of the
del egate. This appears to be plausible at first blush
but is, in our opinion, not correct because of the
i ntervention of another fundanental principle
relating to "review' of orders. The inportant
principle that has to be kept.in nmind here is that a
review applicationis to be nmade only to the sane
Judge or if he is not physically available, to his
successor,
The decision of the Privy Council in Mharajah
Moheshur Sing v. Bengal Govt. 3 WR 45 (PC)) to which
reference was nmade by | earned Seni or Counsel, Shri T.
L. Vishwanath lyer, is very apt in this connection.
Adverting to the basic concept of review, it was
observed by the Privy Council: (p.47)
"It must be borne in mind that a review
is perfectly distinct froman appeal
that is quite clear fromall these
Regul ations that the primary intention of
granting a review was a reconsi deration
of the sane subject by the sane Judge, as
contradi stingui shed to an appeal which is
a hearing before another Tribunal."
Their Lordshi ps added:
"W do not say that there m ght not be
cases in which a review m ght take place
bef ore another and a different Judge;
because death or sone ot her unexpected
and unavoi dabl e cause mi ght prevent the
Judge who made the decision from
reviewing it; but we do say that such
exceptions are allowable only ex
necessitate. W do say that in al
practicabl e cases the sanme Judge ought to
review, ...... "
It is, therefore, clear that the same Judge who
di sposes of a matter, if available, nust "review' the
earlier order passed by himinasmich as he is best
suited to renove any mstake or error apparent on the
face of his own order. Again, he alone will be able
to renenber what was earlier argued before himor
what was not argued. In our opinion, the above
principle is equally applicable in respect of orders
of review passed by quasi-judicial authorities.
However, these principles about which there is no dispute have no
application to the facts of the present case. It was in reality not
revision by a delegator. The State Governnment had nowhere del egated
revi si onal power to the Additional Registrar. Rule 244 of the Service
rul es which is noted above, is applicable to the appellant clearly
provi des that an enpl oyee nmay be conpul sorily retired after conpletion
of 25 years of service

Bare reading of the aforesaid provision nmakes the position clear
that the appointing authority has the absolute right to retire in
public interest any enpl oyee by giving hima previous notice in
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witing. The conpulsory retirenment can be effected on the date on
whi ch he conpl etes 25 years of service or he attains 50 years of age
whi chever is earlier or, on any date thereafter. As noted at the
threshol d, the age and service period are applicable in this case.

It is to be noted that the | earned Single Judge categorically
held that the Board of Director on 4.5.1977 adopted resol uti on naking
service rules applicable in respect of enployees of the society and a
notification dated 3.8.1980 was i ssued by the Registrar Cooperative
Soci eties, Jaipur by which the Cvil Services (Cassification, Contro
and Appeal) Rules, 1958 (in short the 'CCA Rules’) were made applicable
to the enployee al so. Therefore service Rules were clearly applicable
to the appellant.

Conming to the basic issue as to whether the State Governnent
coul d have exercised revisional power, a few provisions need to be
not ed: -

Section 128 of the Act reads as foll ows:

"128. Power of the Governnent and Registrar to cal
for proceeding of subordinate officers and to pass
orders thereon \026 (1) The State Government and the
Regi strar may call for and exam ne the record of any
inquiry or the proceedings of any other matter, of
any officer subordinate to them except those
referred to in section 125, for the purpose of
satisfying thenselves as to the legality or propriety
of any decision or order passed, and as to the

regul arity of the proceedi ngs of such officer. If in
any case, it appears to the State Government or the
Regi strar, that any decision or order or proceedi ng
so called for should be nodified, annulled or
reversed, the State Governnent or the Registrar, as
the case may be, may after giving persons affected
thereby an opportunity of being heard, pass such
order thereon as it or he thinks just:

Provi ded that every application to the Registrar or
the Governnment for the exercise of the powers -under
this section all be preferred within ninety days from
the date on which the proceedings, decision or order
to which the application relates was comruni cated to
the applicant.

Provided further that the Registrar shall not
exerci se the powers under this section in case in
whi ch an appeal lies to himunder this Act.

Expl anation: - For the purpose of this sub-section
the Assistant Registrar, Deputy Registrar and Joint
Regi strar exercising all or any of the powers of the
Regi strar under this Act shall be deemed to be
subordinate to the Registrar.

(2) pendi ng the hearing under sub-section (1), the
government or the Registrar nmay pass such
interlocutory order as it or he thinks fit to prevent
the ends of justice from being defeated."

In addition, Sections 123, 124 and 125 are al so relevant. Section
124 deals with "Appeals to other authorities". Chapter Xl Il deals with
"Appeal , Revision and Review'. Section 123 deals with "Constitution of
and appeals to the Tribunal". Sub-section (6) of Section 123 provides
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for appeal to the Tribunal against the decision of the Registrar
certain provisions. Section 124 reads as foll ows:

"124. Appeals to the other authorities: (1) An appea
shall |ie under this section against, \026

(a) an order of the Registrar nmde under sub-
section (2) of Section 8 refusing to register a
Co- operative Society;

(b) an order of the Registrar made under sub-
section (4) of Section 13 refusing to register

an anendment of the bye-laws of a co-operative

soci ety;

(c) an order of the Registrar nade under sub-
section (2) of Section 14;

(d) an order of the Registrar made under sub-
section (1) of Section 17,

(e) a deci sion of the co-operative society other

than that of a Farming and Producers’ Society,
as classified under the rules, refusing to
adnmit any person as a nenber of the society or
expel I i ng any nmenber of the society;

(f) an order of the Registrar rescinding in whole
or in part any resolution under Section 32;

(9) a deci sion/under sub-section (5) of Section 34;
(h) an order declaring an officer or nenber of a

conmittee as disqualified from being el ected or
being an officer or a nmenber of the comittee
or of inposing a penalty on a servant of the
soci ety under sub-section (5) of “Section 30;

(i) an order made by the Registrar nmade under
Section 73 apportioning the costs of an-enquiry
hel d under Section 70 or an inspection nade
under Section 71

(j) an order of surcharge made by the Registrar
under Section 74;

(k) an order made by the Regi strar under Section 78
directing the winding up of a co-operative

soci ety;

(1) any order made by |iquidator of a co-operative

society in exercise of the powers conferred on
him by Section 80, with respect to matters
specified in the rules; or

(m an order made by the Regi strar under Section
118.
(2) An appeal against any decision or order under

sub-section (1) shall be made within sixty days
fromthe date of the decision or order:-

(a) if the decision or order was nmade by the
Regi strar, to the CGovernnent; or
(b) if the decision or order was made by any

ot her person, or a co-operative society,
to the Registrar.

Expl anation: - For the purpose of this sub-section,
Regi strar shall not include any other person except
Addi ti onal Registrar exercising all or any of the
powers of the Registrar.

(3) No appeal shall lie under this Section from any
deci sion or order nade in appeal."

Sub-section (2) of Section 124 provides that if the decision or

under
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order is made by the Registrar, appeal lies to the Governnment and if
the decision or order is nade by any other person, or a co-operative
society, the appeal lies to the Registrar. Therefore, under Chapter
XI'll a clear distinction is nmade between the State Governnment and the
Regi strar. The test is whether the two authorities with concurrent

revi sional jurisdiction are equal in rank. It is, therefore, not
correct as contended by | earned counsel for the appellant that the two
authorities i.e. the State Governnent and the Registrar are

i nterchangeable. The power of the Governnent and the Registrar in
ternms of Section 128 excludes matters which are covered by Section 125
i.e. revision by the Tribunal

In view of the aforesaid position, we find no nmerit in this
appeal which is accordingly dismssed without any order as to costs.




