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BENCH
CJl, S.B. Sinha & S.H Kapadi a

JUDGVENT:
JUDGVENT

S.B. SINHA, J:

The judgnment of the Chhattisgarh Hi gh Court dated
4.4.2001 passed in Wit Petition No. 6021 of 2000 granting
exenption from paynent of |icence fee is in question before
us in this appeal

The respondent herein was awarded a contract for
runni ng I ndi an Made Foreign Liquor shops in the district of
Rai pur for the period conmencing 1.4.2000 to 31.3.2001.

Al t hough the contract was to comence from 1.4.2000, he had
been handed over the |icence on 3.4.2000.

The respondent cl ai ned deduction by way of rem ssion
and/ or conpensation fromthe anbunt of Iicence fee payable
by himfor three periods for different reasons which are:

(i) For closure of shop due to holding of municipa
el ection at several places wherefor the |iquor

shops situated within a radius of 25 kil oneters
fromthe Minicipal Corporation of Durg-and Bhil ai

were directed to be cl osed.

(ii) For closure of shop for five days consisting of -
three days due to agitation on account of

constitution of Chhattisgarh State, one day ow ng

to strike with regard to constitution of H gh

Court Bench at Rai pur and one day on account  of

strike on Kargil issue.

(i) For non-grant of the licence from 1st April
2000 to 3rd April, 2000.

The High Court in its judgnment held that the respondent
was entitled for conpensation and/ or exenption from
paynment of |icence fee for three days when the |iquor shops
remai ned cl osed due to political agitation and
denponstration. He was also found to be entitled for
conpensati on and/ or exenption from paynment of |icence fee
for a period of three days for the period when the shops
were directed to be closed for nunicipal election. The High
Court further held that the respondent was also entitled to
exenption from paynment of |icence fee for three days, i.e.
for the period fromi1st April, 2000 to 3rd April, 2000 on
account of delay in handing over the licence.

M. Prakash Shrivastava, |earned counsel appearing on
behal f of the State would urge that the respondent herein
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was not entitled to any conpensation and/ or rem ssion in
licence fee for closure of his shops owing to hol ding of

el ecti on of nunicipal corporation at Raipur in view of the
provi sions contained in Sub-Section (1) of Section 24 of the
Madhya Pradesh Excise Act, 1915 (for short "the Act") as
interms thereof the District Collector is enpowered to
direct closure of such shops for naintenance of public
peace.

The | earned counsel would argue that closure of shops
due to political agitation and denonstration cannot give
rise to any claimfor conpensation in view of condition No.
18 of the Sale Menmpb as also General Condition No. 8.

So far as the judgnment of the Hi gh Court directing
paynment of conpensation for the period 1st April, 2000 to

3rd April, 2000 is- concerned, M. Shrivastava woul d argue
that the sane is inpermssible under the provisions of the
Act .

M. P.N. Mshra, |learned counsel appearing on behalf of
the respondent, on the other hand, would urge that froma
perusal of the note appended to C ause (V) of the conditions
| aid down in Schedul'e-4 of the Sale Meno, it would be
evident that there/was no enmbargo for clainng paynent of
conpensation as in terns thereof only those shops, which
fall within the area of the |ocal bodies, where el ection was
to be held, were required to be conpulsorily closed.

M. Mshra would further submt that having regard to
the proviso appended to Sub-Section (2) of Section 24 of the
Act, a statutory duty was cast upon thelicensee to close
down his shop in the event of any riot or unlawful assenbly
takes place and in that view of the matter, the |licensee was
entitled therefor to claimexenption and/ or rem ssion from
payment of |icence fee.

The | earned counsel would submit that Rule VIIl (3) of
the General Licence Conditions whereupon the | earned counse
for the appellant has relied upon will have no application
in the instant case. He would urge that Rule VIl of the
CGeneral Licence Conditions will have no application in a
case where closure is forced upon the shop by reason of a
political agitation which would be apparent fromthe fact
that a simlar enbargo contained in Condition No. 42 of the
Sal e Meno had been deleted. M. Mshra would, therefore,
submit that the finding of the H gh Court cannot, thus, be
faulted as while granting relief to the respondents herein
all the relevant provisions of the Act, the General Licence
Conditions and the conditions |laid dow in Sale Menp had
been taken into consideration

M. Mshra would further contend that as the respondent
was not legally entitled to run the shop for the period
1st April, 2000 to 3rd April, 2000, as no |licence was
granted to him it rmust be held that the |icence renai ned
suspended for the said period and in that view of the matter
the Hi gh Court nust be held to have correctly arrived at the
concl usion that the respondent was entitled to grant of
rem ssion in paynment of |licence fee for the said period.

STATUTCRY PROVI SI ONS

Section 24 of the Act reads as under:
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"24. Closing of shops for the sake of
public peace \026 (1) The District

Magi strate, by notice in witing to the
licensee, may require, that any shops in
whi ch any intoxicant is sold shall be

cl osed at such tines or for such period
as he may think necessary for the
preservation of the public peace.

(2). If ariot or unlawful assenbly is
apprehended or occurs in the vicinity of
any shop, a Magistrate of any class, who
is present, may require such shop to be
kept cl osed for such period as he may

t hi nk necessary:

Provi ded that, when any such ri ot
or unlawful assembly occurs, a licensee
shal |, in the absence of the Magistrate
cl ose his shop wthout any order

(3). Wien any Magi strate i ssues an order
under sub-section (2), he shal

forthwith informthe Col l'ector of his
action and his reasons thereof."

Rules Il and VII1 of the CGeneral Licence Conditions
read as under:

“I'l. Paynment of fees \026 (1) the licence
fees for all intoxicant shall be payable
at the treasury or, in outlying tahsils,
at the sub-treasury, on or before the
first working day of each nonth.

(2) The licence fees for intoxicating
drugs and country liquor shall be paid
in twelve equal nonthly instal ments.
a licence fee be not exactly divisible
by 12, the remainder left over after
division by 12 shall be paid with the
first instal ment.

(3) No rem ssion or abatenent shall be
cl ai mabl e except in accordance with the
provi sions of Section 32 of the Act, or
of rule VIIl below. An advance
deposited as security shall be credit to
fees due in the closing nonths of the
year."

"VI11. Shops to be kept open and
adequately stocked. V026 (1) Shops shall be
kept open every day throughout the year
unl ess their tenporary or pernanent

cl osure has been authorised by the
Col l ector. Such supply of liquor or

i ntoxicating drugs as the Coll ector nmay
consi der sufficient to neet the |oca
requi renent shall be maintained.

Subj ect to the provisions of section 38
of the Act, and to the exceptions
specified in rule XIV, sales be made to
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all comers on paynent at the current
rate of sale. Shops for the sale of
tari may be cl osed during the rains,
i.e. from1lst June to the 14th

Cct ober.

(2) Shops shall remain closed for the
whol e day on such days as the Collector
may announce at the tinme of auctions:

Provided that the Collector, or District
Excise Oficer, or in their absence a
Deputy Col | ector, duly authorised by the
Col l ector, may require foreign |iquor

i censees holding licenses in Forms F.L.
1 and F.L. 2 to open the shops on such
days for sale of foreign'liquor to bona
fide foreign visitors.

(3) Shops shall also renain closed in
any area or areas for such period as the
State Governnent nmay in -public interest
deem necessary so to do. An intimation
to the effect shall ‘be given to the

i censee through the Collector of the
district well in advance as far as
possi bl e:

Provi ded that, when a shop is closed
under this rule, the Collector may, with
the previous sanction of the Excise
Conmi ssi oner, award conpensation to the
licensee for loss of profits.™

The rel evant cl auses of Schedul e-4 appended to Sale
Meno are as under:

"(I'V) In addition to this, the

Col I ector shall have power in

adm ni strative and public interest to

i ssue orders for closure of any one or
nore shops of any place or all the shops
of Tehsil or Distt. for additional 3
days and the shops shall remain closed
accordi ngly.

(V) During Lok Sabha and Assenbly
Ceneral Elections/ by elections, the
shops shall remain closed for 48 hours
before the time fixed for closure of

el ection/ voting i.e. on the date of

el ecti on and one day before the date of
el ection and so far the question of
declaring the days as dry days after the
el ection and counting days is concerned,
the concerned Col | ector shall be
enmpowered to take decision in view of

| ocal circunmstances as to whether there
is a need from adm nistrative point of
view or not to declare dry days after
the el ection and counting days.
Simlarly, shops shall also renain
closed during i.e. for general/ by
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el ections of |ocal bodies.

Not e: The | ocal bodies includes
Muni ci pal Corporation, Minicipa

Conmi ttee, Nagar Panchayat and Distt.
Panchayat. During their elections,
shops of only those areas will remain
cl osed where el ections are bei ng hel d.

(M) In addition to above festivals/
occasi ons, every Collector shall decide
and fix the boundaries of the industria
area situated within their district
separately for each area and the shops
shall remain closed for two days, i.e.
days for disbursenent of salary and
expenses of workers/ |abourers, which
shops are situated wi thin the boundary
so fixed by them The Collector shal
fix/ decide these days in such a manner
that these days are sanme for all the
mlls and industrial establishments of
one Town.

(VI1) For the dry days-as nmentioned in
the above para (1) to (VI), the
concerned contractors shall not be

al  owed any rebate/ concession

what soever in the auction noney for
those days and nor they will be entitled
to any conpensation whatsoever.

(M11) If in addition to the abovesaid
fixed dry days, shops are renmi ned
closed on the witten order of
Col l ector, then in case of closure of
such shops, the Contractor shall bhe
entitled to proportionate rebate/
concession in auction noney as

prescri bed for the concerned shop."

The Act is a self-contained code.

The |icensees indisputably are bound by the provisions
of the said Act, the general conditions franed thereunder as
also the ternms and conditions of the sale nmeno. It is also
not in dispute that remssion in |licence fee would be
perm ssi ble provided the claimof the licensee is covered by
one or the other provisions contained therein

The schenme of the Act, the General Licence Conditions
and the conditions contained in the Sal e Menp postul ate
that, in the event, the licensee is required to close a shop
in terns of an order passed by the statutory authority or
ot herwi se, he would be entitled to claimrenission in
licence fee unless the sanme is expressly barred.

Section 24 of the Act is in two parts. Sub-section (1)
of Section 24 enpowers the District Magistrate to direct
cl osure of any shop in which any intoxicant is sold for such
time or for such period as he nmay think necessary for
preservation of the public peace. Sub-section (2) of
Section 24, however, deals with a specific situation in
terns whereof in the event of apprehension or occurrence of
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ariot or unlawful assenbly in the vicinity of a shop, a
Magi strate of any class may require such shops to keep

cl osed for such period as he may think necessary. In the
event, however, no magistrate is available, the proviso
appended thereto mandates that the licensee shall close the
sai d shop w thout any order

A bare perusal of the provisions contained in Sub-
section (2) of Section 24 read with the provi so appended
thereto nakes the |l egal position absolutely clear that
closure of a shop in the event of occurrence of a riot or
unl awful assenbly is mandatory whet her at the instance of a
Magi strate or at the instance of a licensee hinmself; the
only difference being that the Magi strate can pass an order
where a riot or unlawful assenbly is apprehended, the
licensee is enjoined with a duty to close his shop whence a
riot or unlawful assenbly occurs.

It isnot disputed that the shops of the respondent
remai ned closed for three days owing to agitations as regard
creation of State of Chhattisgarh etc.

In terms of Clause (3) of Rule Il of the General
Li cence Conditions, ‘a rem ssion or abatenment in the licence
fee cannot be clai ned save and except in the cases which
woul d cone within the purview of Section 32 of the Act or
Rule VII1 of the CGeneral Licence Conditions. It is also not
in dispute that Section 32 of the Act has no application in
the instant case.

Rule VII1 aforenentioned mandates the |licensee to keep
hi s shop open everyday throughout the year. Such a
statutory obligation on the part of the |icensee, however,
is subject to tenmporary or permanent closure which is
aut hori sed by the Collector. Clause (2) of Rule VIIl states
that the shops would remain closed for the whole day on such
days as the Collector may announce at the tine of auctions.
Clause (3) of Rule VIII, however, authorises the State
CGovernment to direct closure of any shop in public interest,
intimation wherefor is required to be given to the Licensee
through the Collector of the district well in advance as for
as possible. The proviso appended to Rule Vi1, however,
enmpowers the Collector to award conpensation to the licensee
for |1 oss of profits.

The provisions of the sale meno, so far as they are not
i nconsistent with the provisions of the Act or the Rules
al so provide for closure of the shop on one ground or the
ot her.

Condition No. 18 contains the |iquor prohibition policy
whi ch as has been noted by the Hi gh Court reads as under

"(18) Liquor Prohibition Policy and
cl osure of shops due to natura
calam ties: -

As a result of Liquor Prohibition

Pol i cy of any nei ghbouring State or of
the State, any shop/ shops are cl osed,
then no conpensation on this account

shal | be payable by the State to the
contractor. Similarly, due to Liquor
Prohi bition in nei ghbouring State or for
any other reason, if the decision to
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reaucti on any shop of the States is
taken or in case State consider it
necessary to open any shop during the
year 2000-2001, then the Excise
Conmi ssi oner shall have power to do so
and no obj ection whatsoever fromthe
contractor shall be entertained and
accepted and no conpensati on what soever
or any rebate/ concession what soever
shal | be payabl e objector. |If during
the period of contract, contractor
suffers fromany | oss or danage

what soever as a result of natura
calamty, celestial problemor politica
denonstrations, public denonstration,
noverents, | aw and order problens, the
contractor shall not be entitled to any
conpensation whatsoever. All the

i censes shal " be subject to the Madhya
Pradesh Exci'se Act, 1915 and Rul es
framed thereunder and rul es as anended
fromtime to time and orders/

i nstructions passed and issued by the
State CGovernnent, Exci se Comni ssioner
Col l ector fromtinme totinme."

The said provision does not put an enmbargo on renission
in payment of licence fees in the event the closure of shop
due to any reason authorised by law. The said provision
furthernore cannot restrict the operation of the provisions
of the Act. As would appear from what has been stated
her ei nbefore, the provision contained in Cause 42 of the
Sale Meno in this behal f had been stood deleted.

Schedul e-4 appended to the Sale Menp provides for the
proposed dry days for 2000-2001.

Clause (1V) of the Sale Menp enpowers the Collector to
direct closure of anyone or nore shops for three days in
addition to the days which have been noticed in C ause (I)
of the Schedul e-4 in adm nistrative and public interest.

Cl ause (V) provides for closure of shops for 48 hours during
the time fixed for holding of election. The provisions
contained in Clause (V) also applies in case of general/by
el ections of |ocal bodies. The note appended to the sane,
however, provides that during holding of election inter alia
of local authorities, shops of only those areas would renain
cl osed where election is held. It is, however, not in

di spute that the Collector of Raipur district had issued an
order purported to be in terns of Sub-Section (1) of Section
24 for keeping the shops closed for 48 hours which woul d
fall within a radius of 25 kiloneters fromthe boundary of
Muni ci pal Council, Bhilai-I11l of Charoda Nagar. Such an
order, therefore, was outside the purview of dause (V).

Clause (VI) of the said Menp provide for closure of the
shop in addition to the days specified in Causes (1) to (V)
for two days within or nearabout the industrial area.

In terms of Clause (VI1) of the Sale Meno
af orenmentioned, the licensees are not entitled to any
rebate/ concession for the days of closure of such shops in
terns of Clauses (I) to (VI) aforenentioned. dause (VIl),
therefore, does not prohibit renmission in |licence fee and/
or grant of conpensation if the closure is directed for any
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reason other than those nmentioned in Clauses (I) to (V) of
the said Sal e Meno.

It is also not in dispute that the power of the
Col l ector to direct closure of any shop may emanate from a
direction by a Conpetent Authority in terns of the
provi si ons of the other statutes.

Sub Para 3 of Chapter 13 of the Handbook to the
Returning O ficers issued by the State El ection Commi ssion
provi des:

"3. Ban on sale of liquor:- (a) During
public election in every Minicipa
Corporation area and wi thin the radius
of 25 Kiloneters of its limt all the

l'i quor shops will be closed from 48
hours before cl osing of the voting and
during thi's period the sal e and purchase
of liquor will betotally prohibited."

The power, in terns of Sub-Section (1) of Section 24 of
the Act, was, therefore, exercised by the Collector, Raipur
having regard to the aforenenti oned provision and not in
terns of Clause (V) of the Sal e Meno.

Condition No. 42 of the Sale Menp which stood del eted
read thus:

"(42) Loss arising fromcelestriall/
natural calamties and for other
reasons: - No contractor shall be
entitled to get conpensati on what soever
fromthe State for the | oss suffered as
aresult of loss in contract business,
damages to crop or political movenents,
transfer of markets or natura
calamties."”

Keeping in view the aforementioned provisions, the
correctness of the inpugned judgment woul d have to be
consi der ed.

Section 24 of the Act does not mlitate agai nst the
claimof remssion in the licence fee, in the event a
closure is effected thereunder

It is awll-settled principle of |law that a
subordinate |l egislation either by way of rules franed in
terns of the provisions of the Act or the General Conditions
i ssued by the Excise Comm ssion in exercise of itsistatutory
power or the conditions of Sale Menp framed woul d be subject
to the provisions of the Act. For proper interpretation of
the statutory provisions, the Act and the Rules are
required to be harnoniously read. Political agitation
resulting in unlawful assenbly would clearly attract the
provi so appended to Sub-Section (2) of Section 24. As
noti ced hereinbefore, in case of a riot or unlawfu
assenbly, a licensee is statutorily enjoined to close his
shop. The proviso appended to Sub-Section (2) of Section 24
is mandatory in nature

Rule VIIl of the General Licence Conditions also
enj oins upon the licensee to keep the shop open everyday
t hroughout the year unless their temporary or permanent
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cl osure has been authorised by the Collector. Rule VIII

af orenmenti oned al so in our considered opinion contenplates a
situation where Sub-Section (2) of Section 24 would be
attracted. The proviso appended to Sub-Section (2) of
Section 24 will have to be read as a part of the main

enact ment and not an exception thereto. Sub-sections (1)
and (2) of Section 24 as also the proviso appended thereto
refer to the closure of shop for the reasons stated therein
Whereas in terns of Sub-Section (1) of Section 24 the
Col l ector may pass an order, in a case falling within the
purvi ew of Sub-Section (2) thereof, even a Magistrate can
pass such an order. Thus, Rule VIIl of the Genera
Conditions also refers to a tenporary or pernanent closure,
as has been authroised by the Collector and, thus, the sane
having regard to the principles of purposive construction
woul d i nclude an order passed by a Magistrate in terns of
Sub- Section (2) of Section 24. ~In that view of the matter,
if a Magistrate is not avail abl e when a riot or unl awful
assenbly occurs, the licensee having a statutory duty to

cl ose the shop; the sane shall stand at par in view of the
fact that in both the situations naintenance of public peace
i s mandatory.

Clause (3) of Rule VIII stands on a different footing.
Provi so appended to O ause (3) of Rule VIII refers to
cl osure under the said rule, viz., RuleVIII. The said
provi so does not cover clause (3) of Rule VIII al one but
also brings withinits fold a case falling under C ause (1)
af orement i oned.

Therefore, in a situation of this nature, the |icensee
is entitled to claimremssion in |licence fee and/ or
danmages.

Furthernore, it has rightly been opined by the Hi gh
Court that having regard to the fact that Condition No. 42
of the Sale Menp stood del eted, a m schief covered thereby
was sought to be renpbved. To that extent C ause 18 of the
purported excise policy has not been given effect to,
presunmably because the sanme nay be held to be violative of
Section 24 of the Act.

To us it appears that such a decision was taken
consciously. In a case of occurrence of natural calamty,
riot or unlawful assenbly, the |icensee cannot discharge his
obligation to keep his shop open. A riot or an unlawfu
assenbly may take place for any reason including politica
agitation.

If an unlawful assenbly takes place in course of a
political novenent, having regard to Section 24 of “‘the Act,
it mght not even be possible to sustain the validity of
Condition No. 42. Unlawful assenmbly owing to politica
novermrent was within the purview of Condition No. 42 of the
Sal e Menb having regard to Cl ause 18 of the excise policy.
By deleting the said condition, a nmischief is sought to be
remedi ed thereby. (See Ameer Trading Corporation Ltd. Vs.
Shapoorji Data Processing Ltd., JT 2003 (8) SC 109, Ashok
Leyl and Ltd. Vs. State of Tami| Nadu & Anr., 2004 (1) SCALE
224 and Reema Aggarwal Vs. Anupam & Ors., 2004 (1) Suprene
355).

So far as the closure of the shop in ternms of the
direction of the Collector dated 21.6.2000 is concerned, the
same is not in dispute. The validity of the order of the
Collector is not in question. Schedule-4 specifies the dry
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days and al so specifies the date on which the shops are
required to remain closed. The note appended to C ause (V)
specifically directs closure of shops of only those areas
falling within the area where elections are being held. The
area refers to the cases in respect whereof the election is
bei ng held and not which is outside the said area.

In terms of Schedule-4, a remission in licence fee is
imperm ssible if the closure occurs for a reason nentioned
in any of the clauses referred to therein. The shops which
are situated outside the area where election is being held
woul d not, therefore, cone within the purview of C ause (V)
and, thus, would attract C ause (VIIl1) aforenentioned, in
terns whereof, the Contractor becones entitled to grant
proportionate rebate/ concession in auction nobney as
prescribed for the concerned shop

The above view al so find supports fromthe fact that
Clause (VI'l) excludes those contractors who had to keep
their shops closed owing to the declaration of dry day as
provided for in Causes (1) to (VI).~ If a shop falling
outside the area has to be kept closed in ternms of an order
passed under Sub-Section (1) of Section 24 of the Act,
Clause (M11) of the Sal e Menp shall be attracted.

We nmay notice that recently in State of U P. Vs.
Jagj eet Singh [JT 2003 (8) SC 40: (2003) 8 ScC 270] a 3-
Judge Bench of this Court [in which one of us (the Chief
Justice of India) is a party] on interpreting Section 59 of
the U. P. Excise Act which is in pari materia with Section 24
of the said Act held:

"Section 59 enpowers the district

magi strate to close any |iquor shop at
such time or for such period which he
may consi der necessary for preservation
of peace. |n cases where sone riot or
unl awful assenbly is apprehended in
vicinity of such a shop a nagistrate or
any police officer above the rank of
constable, who is present may order for
cl osure of the shop. The proviso to
Section 59 casts a duty on the |icensee
to close the shop without any order by
any authority, where a riot or unlawful
assenbly occurs at the place where the
shop is situated. Apart from providing
for closure of the shop to maintain
peace, Section 59 does not provide for
anything either way for awarding
conpensation or remn ssion on account of
such a closure.™

In that case it was inferred that if awarding of
conpensation is not specifically barred, the sane may be
grant ed.

VWiile interpreting Rule 34(ii) of the U P. Excise
Li censes (Tender-cum Auction) Rules, 1991, it was further
observed

"The position which finally enmerges out
is that an application for rem ssion /
damages for closure of shops in entirety
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auctioned in a group as is the case in
the appeal s in hand woul d be

mai ntai nable. But it is for the

aut horities concerned to consider the
nmerit of the claimfor rem ssion/
damages and pass any appropriate order
| ooking to the facts and circunstances
of the case in accordance with law. |t
woul d be the position as it relates to
cases prior to the anendnent of Rule 34
in 1998."

However, so far as the claimof the respondent for the
period 1st April, 2000 to 3rd April, 2000 for non-grant
of licence is concerned, in our opinion, the same does not
cone within the purview of the Act, the General Conditions
or the conditions of Sale Meno.. The respondent for the
af orementioned purpose nust avail other renedies, if any, in
relation thereto. W, therefore, are of the opinion that
the judgnent of the Hi gh Court to that extent cannot be
sust ai ned.

Odinarily, we would have referred the matter back to
the appropriate authority for passing an appropriate order
in accordance with/l awbut herein we find that the
respondents had filed representati ons whi ch had been
rejected. The period of licence is al'so | ong over.
Furthernore, the licence had been granted by the State of
Madhya Pradesh. The wit petition filed by the respondent,
however, on creation of the H-gh Court at Chhattisgarh, was
heard by it.

We, therefore, do not intend to interfere with that
part of the judgnment of the Hi gh Court wherein, having
regard to the interpretation of the provisions of the Act,
general conditions and the conditions of Sale neno, a part
of its claimhas been all owed.

For the reasons aforenentioned, the appeal is allowed
in part and to the extent nentioned hereinbefore. However,
in the facts and circunstances of this case, there shall be
no order as to costs.




