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Benam -\What is-Tests for deciding benam transactions.

HEADNOTE

Plaintiff no. 1 and plaintiff no. 2 were father and son
whi | e defendant was the brother of plaintiff no.. 1. The
plaintiffs in their suit against the defendant clained that
the suit house in which the defendant was |iving, bel onged
to them by virtue of a patta issued in their names. They
all eged that the deceased brother of plaintiff no. 1, who

remai ned a bachelor till his death, loved plaintiff no. 2 as
his son and had thought of adopting plaintiff no. 2 but
since he died all of a suddenit could not be‘'done. The

def endant on the other hand claimed that he and his deceased
brother lived as nenmbers of a joint fanmly after the
partition of their famly that as a result of the joint
efforts of hinmself and his deceased brother the Maharaja, of
Bi kaner sanctioned sale of the house to them that the
purchase nmoney was paid out of their joint incone but that
the patta was granted in the nanmes of the plaintiffs due to
political reasons and therefore the plaintiffs were at the
nost benami dars.

The trial court held that the house was acquired by the
deceased brother fromthe Governnent of Bikaner for/ the
plaintiffs and the patta was granted in favour of the
plaintiffs and that they were in its possession till 1956.
It rejected the defendant’s claimthat it was acquired with
the joint funds of hinself and his deceased brother

On appeal the High Court held that the house had been
purchased by the deceased brother out of his own nbney in
the nanmes of the plaintiffs without any intention to confer
any beneficial interest on themand on his death plaintiff
no. 1 and the defendant succeeded jointly to the estate as
his heirs.

N

HELD: The transaction under which the patta was
obtained was not a benam transaction. The house was
acquired by the deceased brother with his noney and with the
intention of constituting plaintiff no. 2 as the absolute
owner thereof. [648(Q
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Where a person buys property with his own noney but in
the nane of another person without any intention to benefit
such other person, the transaction is called benanmi. In that
case the transferee holds the property for the benefit of
the person who has contributed the purchase noney and he is
a real owner. The second case which is |loosely terned a
benam transaction is a case where a person, who is the
owner of the property, executes a conveyance in favour of
another without the intention of transferring the title to
the property thereunder. 1In this case the transferor
continues to be the real owner. The difference between the
two kinds of benam transactions is that whereas in the
forner there is an operative transfer fromthe transferor to
the transferee, though the transferee holds the property for
the benefit of the person who has

629
contributed the purchase noney, in the latter there is no
operative transfer at all and the title rests wth the

transferor notw t hstanding the execution of the conveyance.
One comon feature in both cases is that the real title is
di vorced from the ostensible titleand they are vested in
different persons. The question whether a transaction is a
benam transaction or not depends upon the intention of the
person who has contributed the purchase noney in the forner
case, and upon the intention of the person who has executed
the conveyance in the latter case. The principle underlying
the former case is statutorily recognized in section 82 of
the Indian Trust Act, 1882. [638B-E]

Meenakshi M I1ls, Madurai v. The Conm ssi oner of | ncone-
Tax, Madras, [1956] S:C.R 691 at p. 722; Mhammd Sadi q Al
Khan v. Fakhr Jahan Begam & Ors. 59 |.A. 1; Mannphan Das &
Os. v. M. Randai & Anr. A l.R 1931 P. C. 175; Jaydaya
Poddar (deceased) through his L.Rs. & Anr. v. Mst. Bibi
Hazra & Os. [1974] 2 S.C R 90 referredto.

2. The principles governing the determ nation of the
guestion whether a transfer is a benam or not are: (1) The
burden of showing that a transfer is a benam transaction
lies on the person who asserts that it is such a
transaction; (2) if it is proved that the purchase noney
cane from a person other than the person in whose favour the
property is transferred, the purchase is prina-facie assuned
to be for the benefit of the person who supplied  the
purchase noney, unless there is evidence to the contrary;
(3) the true character of the transaction is governed by the
intention of the person who has contributed the purchase
noney and (4) the question as to what his intention was, has
to be decided on the basis of the surrounding circumnstances,
the relationship of the parties the notives governing their
action in bringi ng about the transaction and  their
subsequent conduct. [641C E]

In the instant case the deceased brother was a
bachelor. On the death of the wife of plaintiff 'no. 1,
plaintiff no. 2 and his younger brother were staying with
the deceased brother. Plaintiff no. 1 was alnmpst in _an
i ndi gent condition while defendant practised |law for sone
time and | ater entered into service. The patta for the house
was issued in the name of plaintiffs nos. 1 and 2 at the
request of the deceased brother for the benefit of plaintiff
no. 2 and was handed over to him after he conpleted his
education. This conduct of the deceased brother established
that it was his intention that, when he secured the patta
fromthe State Government in the nanmes of plaintiffs it was
his intention that plaintiff no. 2 whomhe |oved, should
becone the owner. [641F-H

3. The declaration made by the deceased, who had
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contributed the purchase noney subsequent to the date of
purchase to the effect that the property belonged to
plaintiff no. 2 was adnmissible in evidence either under
section 32(3) or section 21 of the Indian Evidence Act to
prove his intention that he intended that plaintiff No. 2
shoul d becone its owner. [647E]

Shephard & Anr. v. Cartwight & Anr. [1955] A C 431
di stingui shed.

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION: Gvil Appeal Nos. 626 &
629 of 1971.

Fromthe Judgnment and Oder dated 5-8-1970 of the
Raj ast han H gh Court in R F. A No. 31/60.
630

S./ T. Desai-and Naunit Lal for the Appellant.

P. R Midul, B. P. Sharma, Krishna Bhatt and R K
Bhatt for the Respondents.

The Judgrment of the Court was delivered by

VENKATARAM AH, J.-These t wo Cross appeal s by
certificate arise out of a suit for possession of a house
situate in Bikaner ‘and for damages for use and occupation
thereof filed in Gvilm Oiginal Case No. 17 of 1957 on the
file of the District' Judge, Bikaner. The plaintiffs in the
suit are the appellants in CGvil Appeal No. 626 of 1971 and
the defendant is the appellant in Gvil Appeal No. 629 of
1971. The geneal ogy showing the relationship between the
parties is given bel ow -

Sur_Si ngh
|
| | | |
Gad Si ngh Bhar at Si ngh Bhi'm Si ngh Kan Si ngh
| (Died in (P.1.) (Deft.)
| Sept. 1955) |
| I
_______________________ |
| | | I
Dul ey Dhaney Deep |
Si ngh Si ngh Si ngh
|
|
Hi mmat Dalip
Si ngh Si ngh
(P.2.) (Died in
Sept. 56)

Gad Singh, Bharat Singh, BhimSingh (plaintiff No. 1)
and Kan Singh (defendant) are the sons of Sur Singh. Bharat
Singh died unmarried in Septenber, 1955. Gad Singh died
thereafter leaving behind him three sons, Duley ' Singh
Dhaney Singh and Deep Singh. Dalip Singh, the second son of
plaintiff No.1l died in Septenber, 1956. Bharat Singh and the
def endant were residing in the house which was the subject
matter of the suit. After the death of Bharat Singh, the
plaintiffs Bhim Singh and H nmat Singh filed the suit out of
which this appeal arises against Kan Singh, the defendant
for recovery of possession of the suit house and other
ancillary reliefs. In the plaint, they
631
pl eaded that the suit house belonged to themby virtue of a
patta dated July 12, 1940 issued in their nanes; that the
def endant who was the brother of plaintiff No. 1 and uncle
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of plaintiff No. 2 was living in a part of the house with
their consent; that plaintiff No. 2 and his younger brother
Dalip Singh were also living in the house till the year
1956; that the defendant had refused to receive a notice
issued by themin the nonth of Septenber, 1957 calling upon
himto hand over possession of the house to the plaintiffs;
that the defendant had done so on account of personal il
will and that the plaintiffs were, therefore, entitled to
recover possession of the suit house and damages fromthe
def endant. These were briefly the allegations made in the
plaint. On the above basis, the plaintiffs prayed for a
decree for the reliefs referred to above.

In the witten statenent, the defendant did not admit
the existence of the patta on the basis of which the
plaintiffs claimed title to the suit house. He denied the
all egation that the plaintiffs were the owners in possession
of the suit house. He clained that he was the exclusive
owner of “the suit house, and |in support of the said claim
stated as fol lows: -

Ther'e was a partition anongst the sons of Sur Singh in
the year 1929 At that partition, ~Gad Singh and plaintiff
No. 1 became separated and they were given all the famly
properties which were situated in their village, Roda. As
Bharat Singh and the defendant had been educated at the
expense of the famly, they were not given any share in the
property. Bharat Singh and he settled in Bikaner and |ived
together as nmenbers of joint H ndu fam ly. Bharat Singh died
on Septenmber 2, 1955 |eaving the defendant \as a surviving
coparcener. On his death, the defendant becane the owner of
the properties of Bharat Singh " as a nmenber of joint H ndu
famly'. He further pleaded that fromthe year 1928, Bharat
Si ngh and he who were working as the A d-de-Canp and Private
Secretary respectively of the Mharaja of Bikaner were
living in the suit house which then belonged to the
Maharaj a. The defendant filed an application for purchasing
the house. The proceedings had not termnated when the
defendant left the service of the Mharaja and 'went to
Banaras for higher studies. On his return from Banaras, he
joined the service of the Maharaja in the civil departnent
of Bi kaner. After a long time on account -of the joint
efforts of Bharat Singh and the defendant, the sale of the
house was sanctioned. Bharat Singh who was living jointly
with him paid the consideration for the sal e on Novenber 4,
1939 'out of the joint income.’” Thus according to the
def endant, Bharat Singh and he becane its owners fromthe
dat e of paynment of the consideration. He
632
further pleaded that 'if the patta of the property had been
granted in the names of the plaintiffs due to some reasons,
political and other surrounding circunstances and for the
safety of the property, it cannot affect the right of the
defendant’. It was also stated that Bharat Singh ‘and the
def endant had not executed any sale deed in favour of the
plaintiffs and so they could not becone owners of the suit
house. In another part of the witten statenment, the
def endant pl eaded thus:

"The plaintiffs have taken the entire ancestral
property of the village. Still they are harassing the
def endant due to avarice. The defendant and Thakur
Bharat Singh had been doing Government service. So
there was always danger or renoval or confiscation of
the property. Even if Thakur Bharat Singh nmight have
witten or given his consent for entering the nanes of
the plaintiffs in the pattain this view, it is not
bi nding. The plaintiffs are at the npbst ’'benani’ even
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though the patta which is not admtted might be

proved. "

It is thus seen that the defendant put forward a two-
fold claim to the suit house-one on the basis of the right
of survivorship another on the basis of a joint purchase
along with Bharat Singh. Even though in one part of the
witten statenent, he declined to admit the existence of the
patta, in paragraph 13 of the witten statement which is
extracted above, he put forward the plea that the plaintiffs
were at the nost holding the property as benandars. He,
however, did not claimthat he was entitled to the property
as an heir of Bharat Singh alongwith plaintiff No. 1. and
Gad Singh who would have inherited the estate of Bharat
Singh on his death being his nearest heirs.

In the reply, the plaintiffs denied that the defendant
was entitled to the suit house as a surviving coparcener on
the death of Bharat Singh. They, however, pleaded that
plaintiff No. 1 had purchased the suit house out of his
i ncome; that Bharat Singh wused to love plaintiff No. 2 'as
his son’ ‘and was t hi nki ng of -adopti ng himbut he died all of
a sudden -and that the defendant had not disclosed in his
witten statenent the special political circunstances under
whi ch the names of the plaintiffs were entered in the patta.
They denied that the defendant had any interest in the suit
house.

On the basis off the oral and docunentary evidence
produced before him the |learned District -Judge who tried
the suit held that 'Bharat Singh had secured the house from
the Government of Bikaner for the plaintiffs with their
noney; that the patta of the house had been granted by the
Patta Court in favour of the plaintiffs; that the plaintiffs

were in possession of the suit housetill Septenber, 1956
and that the
633

def endant being their close relative was living in the house
not on his own account but with the plaintiffs’ perm ssion
The learned District Judge al so held that the defendant had
failed to prove that the suit house had been acquired by him
and Bharat Singh with their joint. fund. Accordingly he
decreed the suit for possession of the house in favour of
the plaintiffs and further directed that the  defendant
shoul d pay damages for use and occupation at the rate of Rs.
50 per nonth from Septenber 20, 1956 till the possession of
the house was restored to them Aggrieved by the decree of
the trial court, the defendant filed an appeal before the
H gh Court of Rajasthan in Cvil First Appeal No. 31 of
1960. The High Court rejected the case of theplaintiffs
that the consideration for the house had been paid by Bharat
Singh out of the funds belonging to them and also the case
of the defendant that the house had been purchased by Bharat
Singh with the aid of joint famly funds belonging to
hinsel f and the defendant. The High Court held that the
house had been purchased by Bharat Singh out of his own
nmoney in the names of the plaintiffs w thout any intention
to confer any beneficial interest on them It further held
that the suit house belonged to Bharat Singh and on his
death, Gad Singh, plaintiff No. 1 and the defendant
succeeded to his estate which included the suit house in
equal shares. Accordingly in substitution of the decree
passed by the trial court, the H gh Court made a decree for
joint possession in favour of plaintiff No. 1. The rest of
the claim of the plaintiffs was rejected. Dissatisfied with
the decree of the Hgh Court, the plaintiffs and the
def endant have filed these two appeal s as nmentioned above.
The principal issue which arises for consideration
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relates to the ownership of the suit house. It is admtted
on all hands that though Bharat Singh and the defendant were
living in the suit house fromthe year 1928, it continued to
be the property of the Maharaja of Bikaner till the date on
which the patta (Exh. 4) was issued by the Patta Court of
Bi kaner and that on the issue of the patta, the State
Government ceased to be its owner. It is also not disputed
that the patta constituted the title deed in respect of the
suit house and it was issued in the names of the plaintiffs
on receipt of a sumof Rs. 5,000. On January 11, 1930, the
def endant had made an application, a certified copy of which
is marked as Exhibit A-116 to the Revenue Mnister of the
State of Bi kaner mmki ng enquiry about the price of the suit
house on coming to know that the State Governnent intended
to sell it. After the above application was nade, the
defendant left the service of the State of Bi kaner and went
to Banaras for studies. Bharat Singh who was also an
enpl oyee of the State Gov-

634

ernment . was~ working as the Aid-de-Canp of the Maharaja in
1939. At the request of Bharat Singh, an order was nade by
the Maharaja on May 4, 1939 sanctioning the sale of the suit
house for a sumof Rs. 5,000. Exhibit A-118 is the certified
copy of the said order. Exhibit A-120 is a certified copy of
the order of Tehsil Mal'mandi showing that a sumof Rs. 5, 000
had been deposited on behalf of Bharat Singh towards the
price of the suit house. It also shows that Bharat Singh was
asked to intimate the nanme of the person in whose favour the
patta should be prepared. Presumably, the patta was issued
in the nanmes of the plaintiffs as desired by Bharat Singh
and Exhibit A-121 shows that it was handed over on Septenber
30, 1940. The patta was produced before thetrial court by
the plaintiffs.

By the tinme the patta was issuedin the names of the
plaintiffs, the nother of plaintiff No. 2 had died. He was
about eight years of age in 1940 and he and his younger
brother, Dalip Singh were wunder ‘the protection of Bharat
Singh who was a bachel or. They were staying with himin the
suit house. The defendant also was residing in it. The
plaintiffs who clainmed title to the property under the patta
in the course of the trial attenpted to prove that the sum
of Rs. 5,000 which was paid by way of consideration for the
patta by Bharat Singh cane out of the jewels of the nother
of plaintiff No. 2 which had cone into the possession of
Bharat Singh on her death. The plaintiff-No. 2 who gave
evidence in the trial court stated that he had not given any
noney to Bharat Singh for the purchase of the house but he
had come to know fromhis father, plaintiff No. 1 that it
had been purchased with his noney. Jaswant Singh (P.W 2)
and Kesri Singh (P.W 3) to whose evidence we wi |l nake a
reference in sonme detail at a later stage al so stated that
they had heard from Bharat Singh that the jewels of the
not her of plaintiff No. 2 were with himsuggesting that they
could have been the source of the price house. Plaintiff No.
1 who could have given evidence on the above question did
not enter the witness box. It is stated that he was a person
of weak nmind and after the death of Bharat Singh was
behavi ng alnost |ike a nad nan. The defendant stated in the
course of his evidence that the nmother of plaintiff No. 2
had gol d jewel s wei ghing about 3-4 tolas only. In this state
of evidence, it is difficult to hold that the plaintiffs
have established that the consideration for the suit house
was paid by them The finding of the trial court that the
house had been purchased by Bharat Singh for the plaintiffs
with their noney cannot be upheld. The case of the defendant
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that the price of the suit house was paid out of the funds
bel ongi ng to himand Bharat Singh has been rejected both by
the trial court and the High Court. On going

635

through the evidence adduced by the defendant, we feel that
there is no reason for us to disturb the concurrent findings
arrived at by the trial court and the H gh Court on the
above question. W shall, therefore, proceed to decide the
guestion of title on the basis that the consideration for
the purchase of the house was paid by Bharat Singh out of
his own funds.

It was contended by the |earned counsel for the
defendant that since the plaintiffs had failed to establish
that they had contributed the price paid for the suit house,
the suit should be dismissed without going into the question
whet her Bharat Singh had purchased the suit house with his
nmoney in the names of the plaintiffs for the benefit of
plaintiff No. 2. The plaint does not disclose the nane of
the person or persons who paid the sale price of the suit
house. The ~“suit is based on the patta standing in the nanes
of the plaintiffs. In ~ the witten statenment of the
def endant, there was an allegation to the effect that even
though the patta was standing in the names of the
plaintiffs, they were only benam dars and the real title was
with Bharat Singh 'andthe defendant. The particulars of the
ci rcunst ances which conpelled Bharat Singh or the defendant
to take the patta in the names of the plaintiffs were not
di scl osed although'it was stated that it had been done ow ng
to sonme political and other surrounding circunstances and
for the safety of the property. Fromthe evidence |led by the
parties, we are satisfied that they knew during the trial of
the suit that the question whether the transfer effected
under the patta was a benam transaction or not arose for
consideration in the case. Even in the appeal before the
H gh Court, the nmain question on which arguments were
addressed was whet her the transaction was a benam
transaction or not. Merely because the plaintiffs attenpted
to prove in the trial <court ‘that the noney ‘paid for
pur chasi ng the house cane out of their funds, they cannot in
the circunstances of this case be prevented fromclaim ng
title to the property on the basis that even though Bharat
Singh had paid the consideration therefor, plaintiff No. 2
alone was entitled to the suit house. Reference nay be made
here to the decision of this Court in Bhagwati Prasad v.
Shri Chandranmaul (1) where the Court observed as foll ows: -

"There can be no doubt that if a party asks for a
relief on a clear and specific grounds, and in the
issues or at the trial, no other ground (is covered
either directly or by necessary inplication, it would
not be open to the said party to

636
attempt to sustain the same claimon a ground which is
entirely new. ....... But in considering the application
of this doctrine to the facts of the present case, it
is necessary to bear in mnd the other principle that
consi derations of formcannot over-ride the legitinmate
consi derations of substance. |f a plea is not
specifically made and yet it is covered by an issue by
inmplication, and the parties knew that the said plea
was involved in the trial, then the nere fact that the
pl ea was not expressly taken in the pleadi ngs woul d not
necessarily disentitle a party fromrelying upon it if
it is satisfactorily proved by evidence. The genera
rule no doubt is that the relief should be founded on
pl eadi ngs made by the parties. But wher e t he
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substantial matters relating to the title of both
parties to the suit are touched, though in directly or
even obscurely in the issues, and evi dence has been |ed
about them then the argunment that a particular matter
was not expressly taken in the pleadings would be
purely formal and technical and cannot succeed in every
case. What the Court has to consider in dealing with
such an objectionis: did the parties know that the

matter in question was involved in the trial, and did

they |l ead evi dence about it ?"

After holding that the parties to the said case were
not taken by surprise, the Court granted the relief prayed
for by the plaintiff on the basis that defendant was a
i censee even though the plaintiff had pleaded in his plaint
that the defendant was tenant. In the above case, the Court
di stingui shed the decisionin Trojan & Co. Ltd. v. RM N N
Haggappa Chettiar(1l) on which much reliance was placed by
the | earned counsel for the defendant before us. In the case
of Trojan & Co. Ltd. (supra), this Court cane to the
conclusion that the alternative claimon which relief was
sought was not—at all wi thin the know edge of the parties in
the course of the trial. The case before us is not of the
nat ur e.

In Ismail Missajee Mokerdum v.  Hafiz Boo(2) the
plaintiff laid claim to a property which had been
transferred in her name by her nother alleging that she had
pai d the purchase noney to her nother. The court canme to the
conclusion that she had failed to prove that she had paid

the consideration. Still a decree was made in_her favour
hol ding that she had becone the owner of ~the property by
virtue of the transfer in her favour even t hough
consi derati on had not been

637

paid by her since it had been established in the case that
her mother intended to transfer the beneficial interest in
the property in her favour. This “is borne out from the
fol |l owi ng passage at page 95:

“I'n her evidence, which was very confused, she
tried to say that she paid that purchase-noney to her
nother. This was clearly untrue: as both Courts have
found. The fact, therefore, remains that the properties
purchased by the sale proceeds were purchased no doubt
in Hafiz Boo’'s nane, but were purchased out of funds
emanating from her nother’'s estate. This circunstance
no doubt, if taken alone, affords evidence that the
transaction was benam , but there is, in their
Lordshi ps’ opinion, enough in the facts of the case to
negative any such inference.”

Moreover no plea was raised on behal f of the defendant
before the Hi gh Court in this case contending that the High
Court should not go into the question whether the transfer
under the patta was a benam transaction or not. W,
therefore, reject the above contention and proceed to
exam ne whether the High Court was right in arriving at the
conclusion that the plaintiffs were only benanidars hol ding
the property for the benefit of its real owner, Bharat Singh
as the consideration therefor had emanated from him

Under the English |law, when real or personal property
is purchased in the name of a stranger, a resulting trust
will be presumed in favour of the person who is proved to
have paid the purchase nobney in the character of the
purchaser. It is, however, open to the transferee to rebut
that presunption by showing that the intention of the person
who contributed the purchase noney was that the transferee
should hinmself acquire the beneficial interest in the
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property. There is, however, an exception to the above rule
of presunption nmde by the English |aw when the person who
gets the legal title under the conveyance is either a child
or the wife of the person who contributes the purchase noney
or his grand child, whose father is dead. The rule
applicable in such cases is known as the doctrine of
advancenent which requires the court to presune that the
purchase is for the benefit of the person in whose favour
the legal title is transferred even though the purchase
noney may have been contributed by the father or the husband
or the grandfather, as the case nmay be, unless such
presunption is rebutted by evidence showing that it was the
intention of the person who paid the purchase noney that the
transferee should not becone the real owner of the property
in question. The doctrine of advancenment is not in vogue in
I ndi a.
638
The counterpart ~of the English law of resulting trust
referred to above is the Indian |'aw of benam transactions.
Two ki nds of benani transactions are generally recognized in
I ndi a. Where a person buys-a property with his own noney but
in the nane of another person wthout any intention to
benefit such other person, the transaction is called benam.
In that case, the ‘transferee holds the property for the
benefit of the person who has «contributed the purchase
noney, and he is the real owner. The second case which is
| oosely termed as a benani transaction is-a case where a
person who is the owner of the property executes a
conveyance in favour of another without the intention of
transferring the titleto the property thereunder. In this
case, the transferor continues to be the real owner. The
di fference between the two kinds of ~benam transactions
referred to above lies in the fact that ~whereas in the
former case, there is an operative transfer from the
transfer to the transferee though the transferee holds the
property for the benefit of the person who has contri buted
the purchase nmoney, in the latter case, there is no
operative transfer at all and the title rests ‘with the
transferor notw thstanding the execution of the conveyance.
One common feature, however, in both these cases is that the
real title is divorced fromthe ostensible title and they
are vested in different persons. The question whether a
transaction is a benam transaction or not nmminly depends
upon the intention of the person who has contributed the
purchase noney in the forner case and upon-the intention of
the person who has executed the conveyance in the latter
case. The principle underlying the forner case is also
statutorily recognized in section 82 of the Indian Trusts
Act, 1882 which provides that where property is transferred
to one person for a consideration paid or provided by
anot her person and it appears that such other person did not
intend to pay or provide such consideration for the benefit
of the transferee, the transferee must hold the property for
the benefit of the person payi ng or providing the
consideration. This viewis in accord wth the followng
observations made by this Court in Meenakshi MIIs. Madura
v. The Commi ssioner of |nconme-Tax, Madras(1l):-

“In this connection, it is necessary to note that

the word ’'benam’' is used to denote two classes of
transactions which differ from each other in their
| egal character and incidents. In one sense, it

signifies a transaction which is real, as for exanple
when A sells properties to B but the sale deed nentions
X as the purchaser. Here the sale itself is genuine,
but the real purchaser is B, X being his benam dar.
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This is
639

the class of transactions which is wusually terned as
benam . But the word ’'benami’ s also occasionally
used, perhaps not quite accurately, to refer to a sham
transaction, as for exanple, when A purports to sel
his property to B without intending that his title
shoul d cease or pass to B. The fundanental difference
between these two classes of transactions is that
whereas in the forner there is an operative transfer
resulting in the vesting of title in the transferee, in
the latter there is none such, the transferor
continuing to retain the title notwi thstanding the
execution of the transfer deed. It is only in the
fornmer class of cases that it would be necessary, when
a dispute arises as to whether the person named in the
deed is the real transferee or B, to enquire into the
guestion as~ to who paid the consideration for the
transfer, X or B. But in the latter class of cases,
when the question is whether the transfer is genuine or
sham- the point for decision would be, not who paid the
consi derati on but whether any consideration was paid."

In Mohammad Sadilg Ali-~ Khan v. Fakhr Jahan Begum &
Os.(1) the facts were these: A Mhemopdan bought an
i movabl e property/ taking the conveyance in the name of his
daughter who was five years of age. The inconme was credited
to a separate account, but it was  in part applied to
purposes with which she had no concern. Upon her marriage,
the deed was sent for the inspection of her father-in-Iaw
After the death of the donor~ it was contended that the
property was part of his estate, the purchase being benam.
The Judicial Comittee of the Privy Council held that there
was a valid gift to the daughter because there was proof of
a bona fide intention to give, and that intention was
established. In the course of the above decision, it was
observed thus: -

"The purchase of this property was a very natura
provision by Bagar Ali for the daughter of his
favourite wife, and though there may be no presunption
of advancenent in such cases in - India, very little
evi dence of intention would be sufficient to turn the
scale. The sending of the deed for the inspection of
the lady's father-in-law, which the Chief Court held to
be established, was clearly a representation that the
property was hers, and their Lordships agree with the
| ear ned Judges in the conclusion to which they cane."
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In Mannbhan Dass & Os. v. M. Randei & Anr. (1) Lord
Macm | |ian speaking for the Judicial Conmittee observed:

In order to determine the question of the validity
or invalidity of the deed of gift in questionit is of
assi stance to consider.

"the surrounding circunstances, the position of
the parties and their relation to one another, the
notives which could govern their actions and their
subsequent conduct.’ Dalip Singh v. Nawal Kanwar 35
I.A 104 (P.C) always renenbering that the onus of
proof rests upon the party inpeaching the deed.

The principle enunciated by Lord Macmillan in the case
of Manmobhan Dass & O's. (supra) has been followed by this
Court in Jayadayal Poddar (deceased) through his L. Rs. &
Anr. v. Mst. Bibi Hazara & Os.(2) where Sarkaria, J.
observed thus:

"It is well settled that the burden of proving
that a particular sale is benami and the apparent
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purchaser is not the real owner, always rests on the
person asserting it to be so. This burden has to be
strictly discharged by adducing |egal evidence of a
definite character which would either directly prove
the fact of benam or establ i sh ci rcumnst ances
unerringly and reasonably raising an inference of that
fact. The essence of a benam is the intention of the
party or parties concerned; and not wunoften such
intention is shrouded in a thick veil which cannot be
easily pierced through. But such difficulties do not
relieve the person asserting the transaction to be
benam of any part of the serious onus that rests on
him nor justify the acceptance of nere conjectures or
surm ses, as a substitute for proof. The reason is that
a deed is a sol etm-docunent prepared and executed after
consi derable deliberation and the person expressly
shown as the purchaser or transferee in the deed,
starts with the-initial presunption in his favour that
the apparent state of affairs is the real state of
affairs. Though the question, whether a particular sale
is benam or not, is largely ~one of fact, and for
determ ning this question, no absolute formulae or acid
tests, uniformy  applicable in all situations, can be
laid down; vyet in weighing the probabilities and for
gat hering
641
the relevant ' indicia, the courts are usually guided by
these circunstances: (1) the source from which the
purchase noney  cane; (2) the nature and possesion of
the property, after the purchase; (3) notive, if any,
for giving the transaction a benam - colour; (4) the
position of the parties and the relationship, if any
bet ween the cl ai nant and the alleged benam dar; (5) the
custody of the title deeds after the sale and (6) the
conduct of the parties concerned in dealing with the
property after the sale.™
The principle governing the determ nation’  of the
guestion whether a transfer s a benam transaction or not
may be sumred up thus: (1) The burden of showing ‘'that a
transfer is a benani transaction lies on the person who
asserts that it is such a transaction; (2) if it is proved
that the purchase noney cane from a person other than the
person in whose favour the property is transferred, the
purchase is prinma facie assuned to be for the benefit of the
person who supplied the purchase noney, wunless there is
evidence to the contrary; (3) the true character ~of the
transaction is governed by the intention of the person who
has contributed the purchase noney and (4) the question as
to what his intention was has to be decided on the basis of
the surrounding circunstances, the relationship of the
parties, the notives governing their action in_ bringing
about the transaction and their subsequent conduct etc.
Now we shall refer to the facts of the present case
VWhen the suit house was purchased from the Mharaja  of
Bi kaner, Bharat Singh was a bachelor and he did not marry
till his death in the year 1955. The wi fe of Bhim Si ngh had
died before 1939 |eaving behind her two young children
Plaintiff No. 2 was about eight years old in the year 1939
and his younger brother Dalip Singh was about two years ol d.
These two children were living with Bharat Singh. Bhim
Singh, plaintiff No. 1 was alnpbst in indigent condition. The
def endant had by then acquired a degree in | aw and al so had
practised as a lawer for sonme tinme. It is stated that the
def endant had again been enployed in the service of the
State of Bikaner. The patta was issued in the names of
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plaintiffs 1 and 2 at the request of Bharat Singh. Even
though the defendant stated in the witten statenment that
the patta had been taken in the nanes of the plaintiffs
owng to certain political circunstances, he had not
di sclosed in the course of his evidence those circunstances
whi ch conpelled Bharat Singh to secure the patta in the
nanes of the plaintiffs, though at one stage, he stated that
it was wunder his advice that Bharat Singh got the patta in
the nanmes of the plaintiffs. Bharat
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Singh had no nmotive to suppress fromthe know edge of the
public that he had acquired the property. It was suggested
in the course of the argunents that he had taken the patta
in the names of the plaintiffs because he was in the service
of the State. W do not find any substance in this
subm ssi on because the property was being purchased fromthe
State Governnent itselfand there was no need for himto
shield his title fromthe know edge of the State Governnent.
It appears that Bharat Singh acquired the suit house for the
benefit of ~plaintiff No. 2 for the follow ng circunstances:
The first- circumstance is that the original patta had been
handed over by Bharat Singh-to plaintiff No. 2 on his
passing B. Sc. Examination: This fact is proved by the
evidence of plaintiff No. 2 and it is corroborated by the
fact that the patta was produced by the plaintiffs before
the Court. In the course of his evidence, the defendant no
doubt stated that the patta had been stolen by plaintiff No.
2 from the suit house during the twelve days follow ng the
death of Bharat Singh when the keys of Bharat Singh's
resi dence had been handed over to plaintiff No. 2 by the
defendant. It is difficult to believe the above statenent of
the defendant because of two circunstances-(i) ‘that the
defendant did not state in the witten statenment that the
patta had been stolen by plaintiff No. 2 and (ii) that
within a nonth or two after  the death of Bharat Singh
plaintiff No. 2 wote a letter which is marked as Exhibit A
124 to the defendant stating that the runour which the
def endant was spreading that plaintiff No. 2 had stolen sone
articles from the suit house was. not true since whenever
plaintiff No. 2 opened roomor any of the al mirahs of Bharat
Singh in the suit house, Devi Singh the son of the defendant
was keeping watch over him That |etter has been produced by
the defendant and there is no reference in it to a false
runour being spread about the theft of the patta by
plaintiff No. 2. Plaintiff No. 2 however,; while asserting
his claim to the suit house in the course of that letter
stated that he had seen that the patta had been executed in
his favour; and that the patta contained his' nane.. The
def endant does not appear to have sent any reply to Exhibit
A. 124 nor did he call upon the plaintiffs to return the
patta to him He did not also file a conplaint stating that
the patta had been stolen by plaintiff No. 2. W are of the
view that there is no reason to disbelieve the evidence of
plaintiff No. 2 that the patta had been handed over to him
by Bharat Singh on his passing the B.Sc. exam nation. This
conduct of Bharat Singh establishes that it was the
i ntention of Bharat Singh when he secured the patta fromthe
State Governnent in the nanmes of the plaintiffs the
plaintiff No. 2 whom he | oved shoul d becone the owner. It is
no doubt true that the name of plaintiff No. 1 is also
included in the patta. It nay have been so included by way
643

of abundant caution as plaintiff No. 2 was a m nor when the
patta was issued. The above circunstance is simlar to the
one which persuaded their Lordships of the Privy Council in
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the case of Mohanmmad Sadig Ali Khan (supra) to hold that the
property involved in that case belonged to the person in
whose favour the conveyance had been execut ed.

The second circunstance which supports the view that
Bharat Singh intended that plaintiff No. 2 should becone the
owner of the suit house is proved by the decl arations made
by Bharat Singh regarding the title to the suit house.
Jaswant Singh (P.W 2) was a forner Prime Mnister of the
State of Bikaner. His wife was a cousin of plaintiff No. 1,
Bharat Singh and the defendant. Being a close relative of
Bharat Si ngh who was al so the Ai d-de-Canp of the Mharaja of
Bi kaner, he was quite intimte wi th Bharat Singh who used to
di scuss with himabout ‘his personal affairs. PPW 2 has
stated in the course of his evidence that Bharat Singh
thought it proper to purchase the house in the nane of
plaintiff No. 2 and that he intended to nake plaintiff No. 2
his heir and successor. He has also stated that Bharat Singh
had expressed his desire to give all his property to
plaintiff No. 2 by awll and that he had told Kesri Singh
(P.W 3) just a day prior tohis (Bharat Singh's) death that
awill was to be executed. This statenent of Jaswant Singh
(PW 2) is corroborated by the evidence of Kesri Singh (P.W
3) whose wife was also a cousin of Bharat Singh, plaintiff
No. 1 and the defendant. The relevant portion of the
deposition of Kesri Singh (P.W 3) reads 'thus:

"I came fromJaipur to Bikaner by train one day

before the death of Bharat Singh and when | was
returning after '\a walk I found Bharat Singh standing at
the gate of ‘his house. 1 ~asked Bharat Singh to

acconpany nme to .ny house to have tea etc. Bharat Singh
cane with me to my house. Bharat Singh told ne at ny
house that he was not quite all right and that he m ght

die at any tine. He wanted to execute a wll. He
further told nme that his house really belonged to
H mmat Singh. It has been purchased in his name. He

wanted to give even other property to H nmat Singh.. By

ot her property which Bharat ' Singh wanted to /give to

H mmat Singh was neant Motor car, bank bal ance and the

presents which he had. The house regarding which ny

talk took place with Bharat Singh at nmy house was the
house in dispute.”

There is no reason to disbelieve the evidence of these
two witnesses. Their evidence is corroborated by the
deposition of Dr. Hnmmt Singh (DW 6) who was the
Secretary of a Club in Bikaner
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of which Bharat Singh was a nenber. He was examined by the
def endant hinself as his wtness. In the course of. his
cross-exam nation, Dr. Hmmt Singh (D.W 6) referred to
what Bharat Singh had told him a few nonths prior to his
death. The substance of his deposition is found in the
judgrment of the trial court, the relevant portion of which
reads thus:

"DOW 6 Dr. Hnmat Singh is the Secretary of the

Sardul Club, Bikaner. He is the Senior Eye-Surgeon in

the CGovernnment Hospital, Bikaner. He has stated that

Bharat Singh was the nenber of Sardul Cub. A sum of

Rs. 425/6/-remai ned outstanding against himtill the

year 1955. This ampbunt was received on 28-10-1955. He

has said that he does not know who deposited this
amount. On the merits of the case, he has stated that
he intimately knew Bharat Singh and nenbers of his
famly. Bhim Singh and his sons H mmat Singh and Dalip

Singh used to live in this house. Bharat Singh took

this house for Bhim Singh and H nmat Si ngh. Four nonths
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before his death, Bharat Singh told the witness that he

had al ready taken the house for Bhim Singh and H mmat

Singh and that whatever else would remain wth him

shall go to them Dr. Honmat Singh refutes the

def endant’ s stand and supports the plaintiff’s case."

It was argued on behalf of the defendant that there is
sonme variation between the deposition of Dr. H mmt Singh
(D.W 6) and the above passage found in the judgnent of the
trial court and that the evidence of D.W 6 should not be
beli eved as he had turned hostile.

The deposition of Dr. Hmuat Singh (D.W 6) was read
out to wus. It was also brought to our notice that an
application had been made by the defendant to treat DDW 6
as hostile and that it had not been granted by the tria
court. Even though there is a slight variation between what
is stated by DDW 6 and what i's contained in the judgnment of
the trial court with regard to certain details, we do not
feel that the said variation iis of any substantial nature.
The evidence of D.W 6 suggests that Bharat Singh was of the
view even during his life tine that the suit house bel onged
to plaintiffs-and not to hinsel f Even though an application
had been nade by the defendant to treat DDW 6 as hostile,
we feel that this part of the evidence of DLW 6 cannot be
rejected on that ground  since it is consistent wth the
evi dence of Jaswant Singh (P.W 2) and Kesri Singh (P.W 3).

It is seen fromthe judgnent of the Hi gh Court that the
effect of the statement of Kesri Singh (P.W3) in his
deposition that Bharat Singh
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had told himthat the suit ~house was the property of
plaintiff No. 2 has not been considered. The Hgh Court
while dealing with the evidence of Jaswant Singh (P.W 2)
and Kesri Singh (P.W 3) laid nore enphasis on those parts
of their evidence where there was a reference to the alleged
utilisation of the jewels —or~ noneys belonging to the
plaintiffs by Bharat Singh for the purpose of acquiring the
suit house. The High Court has al so observed in the course
of its judgnent that neither of them had stated that Bharat
Singh had told themthat he was purchasi ng or had purchased
the suit house as a gift to Bhim Singh-and H nmat Singh. The
above observation does not appear to be consistent with the
evi dence of Kesri Singh (P.W 3) discussed above.

It was, however, contended on behalf of the defendant
that the statement made by Bharat Singh in the year 1955
could not be accepted as evidence in proof-of the nature of
the transaction which had taken place in the year 1940. It
was contended that the question whether a transaction was of
a benam nature or not should be decided on the basis of
evi dence about facts which had taken place at or about the
time of the transaction and not by statenents nade severa
years after the date of the transaction. |In support of the
above contention, the learned counsel for the defendant
relied on the decision of the House of Lords in Shephard &
Anr. v. Cartwight & Anr.(1). The facts of that case were
these: In 1929, a father, wth an associate, pronoted
several private conpanies and caused a large part of the
shares, for which he subscribed, to be allotted in varying
proportions to his three children, one of them being then an
infant. There was no evidence as to the circunstances in
which the allotments were made. The conpani es were
successful and in 1934 the father and his associ ate pronoted
a public conpany which acquired the shares of all the
conpani es. The children signed the requisite docunments at
the request of their father w thout understandi ng what they
were doing. He received a cash consideration and at various




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 17

times sold, and received the proceeds of sale of, their
shares in the new conpany. He subsequently placed to the
credit of the children respectively in separate deposit
accounts the exact anount of the cash consideration for the
old shares and round sums in each case equivalent to
proceeds of sale of the new shares. Later he obtained the
children's signatures to docunents, of the contents of which
they were ignorant, authorising himto w thdraw noney from
these accounts and without their know edge he drew on the
accounts, which were by the end of 1936 exhausted, part of
the suns withdrawn being dealt with for the benefit of the
children but a large part remaining unaccounted for. He died
in
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1949. In the action filed against his executors, it was
contended by themthat the subsequent conduct of the father
showed that when the shares were got allotted by himin the
nanes of the children in 1929, he did not intend to make
themthe 'real owners of the shares and that the presunption
of advancenent had been rebutted. This contention was net by
the plea that the subsequent conduct of the father in
dealing with the shares as if they were his own could not be
relied upon either in his favour or in favour of his
representatives, executors and adnministrators to prove that
he had no intention to create any beneficial interest in his
children in the shares in question when they were obtained.
On these facts, the House of Lords held that the subsequent
acts and decl arations of the father could not be relied upon
in his favour or in favour of his executors to rebut the
presunption of advancenent. Viscount Sinonds in.the course
of his judgment observed thus:

"My Lords, | do not distinguish between the
purchase of shares and the acquisition of shares upon
allotment, and | think that the Jlawis clear that on

the one hand where a man purchases shares and they are
registered in the name of a stranger there is a
resulting trust in favour of the purchaser; on the
other hand, if they are registered in the ‘nanme of a
child or one to whomthe purchaser then stood in |oco
parentis, there is no such resulting trust” but a
presunption of advancenent. Equally it is clear that
the presunption may be rebutted but should not, as Lord
El don said, give way to slight circunstances: Finch v.
Finch (1808) 15 Ves. 43.

It nust then be asked by what evidence can the
presunption be rebutted, and it would, | think, be very
unfortunate if any doubt were cast (as | think it has
been by certain passages in the judgnents under review)
upon the well-settled law on this subject. It is, |
think, correctly stated in substantially the sane terns
in every text book that | have consulted and supported
by authority extending over a long period of time. |
will take, as an exanple, a passage from Snell’s
Equity, 24th ed., p. 153, which is as foll ows:

"The acts and declarations of the parties before
or at the tine of the purchase, or so i mediately after
it as to constitute a part of the transaction, are
adnmi ssible in evidence either for or against the party
who did the act or nade the
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declaration. ... But subsequent declarations are
adnm ssi ble as evidence only against the party who nade
them and not in his favour."
The above passage, we are of the view, does not really
assist the defendant in this case. What was held by the
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House of Lords in the case of Shephard & Anr. (supra) was
that the presunption of advancenent coul d be displaced only
by a statenent or conduct anterior to or contenporaneous to
the purchase nor could any conduct of the children operate
agai nst them as admi ssions against their interest as they
acted without the know edge of the facts. In the instant
case, we are concerned with the conduct and decl arations of
Bharat Singh subsequent to the transaction which were
against his interest. The evidence regarding such conduct
and declarations is not being used in his favour but against
the legal representative of Bharat Singh i.e. the defendant
who would have becone entitled to claima share in the suit
house if it had formed part of his estate. Such conduct or
decl arati on woul d be adnissible even according to the above
deci sion of the House of Lords in which the statenment of |aw
in Snell’s Equity to the effect ‘but subsequent declarations
are adm ssible as-evidence only against the party who nmade
them and not in his favour’ \|i's quoted with approval. The
decl arati ons nmade by Bharat Singh would be admissible as
adm ssi ons under ~the provisions of the Indian Evidence Act
being statenents nmade by him against his proprietary
i nterest under section 21 and section 32(3) of the Indian
Evi dence Act

The defendant ~cannot also derive any assistance from
the decision of this Court in Bibi Saddiga Fatim v. Saiyed
Mohamad Mahmood Hasan(1l). The question before the Court in
the case of Bibi  Siddiga Fatima (supra) -was whether a
property whi ch had been purchased by a husband in his wife's
nane out of the fund belonging to a wagf of which he was a
Mut awal i could be claimed by the wife as her own property.
This Court held that the wife who was the ostensible owner
could not be treated as a real owner having regard to the
fact that the purchase noney had cone out of a fund
bel onging to a wagf over which her husband who was the
Mutawal i had no wuncontrolled or absolute interest. In
reachi ng the above concl usion, this Court observed thus :

"W may again enphasize that in a case of this
nature, all the aspects of the benam |aw including the
648

guestion of burden of proof cannot justifiably be
applied fully. Once it is found, as it has been
consi stently found, that the property was acquired wth
the noney of the waqf, a presunption would arise that
the property is a waqf property irrespective of the
fact as to in whose nanme it was acquired. The Miutawal | i
by transgressing the limts of his power and show ng
undue favour to one of the beneficiaries in disregard
to a large nunber of other beneficiaries could not be
and should not be permtted to gain advantage by this
net hod for one beneficiary which in substance woul d be
gai ni ng advantage for hinmself. |In such a situation it
will not be unreasonable to say-rather it would be
quite legitimte to infer, that it was for the
plaintiff to establish that the property acquired was
her personal property and not the property of the
waqf . "

It was next contended that the defendant had spent
noney on the repairs and reconstruction of the building
subsequent to the date of the patta and that therefore, he
must be held to have acquired sone interest in it. W have
gone through the evidence bearing on the above question. W
are satisfied that the defendant has not established that he
had spent any nobney at all for construction and repairs.
Even if he has spent some money in that way wth the
know edge of the actual state of affairs, it would not in
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| aw confer on the defendant any proprietary interest in the
property.

It is also significant that neither Gad Singh during
his life time nor his children after his death have laid any
claimto a share in the suit house which they were entitled
to claimalongwith the defendant if it was in fact a part of
the estate of Bharat Singh. Their conduct also probabilities
the case of the plaintiffs that Bharat Singh did not intend
to retain for hinself any interest in the suit house.

On the nmaterial placed before us, we are satisfied that
the transaction under which the patta was obtai ned was not a
benam transaction and that Bharat Singh had acquired the
suit house with his nmoney with the intention of constituting
plaintiff No. 2 as the absolute owner thereof. Plaintiff No.
2 is, therefore, entitled to a decree for possession of the
suit house.

The trial court passed a decree directing the defendant
to pay damages for use and occupation in respect of the suit
house at 'the rate of Rs. 50/- per nonth from Septenber 20,
1956 till the
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possessi on of the house was delivered to the plaintiffs. The
operation of the decree of the trial court was stayed by the
H gh Court during the pendency of the appeal before it. In
view of the decree passed by the Hi gh Court, the defendant
has continued to be / in possession of the suit house til
now. Nearly twenty years have el apsed fromthe date of the
institution of the suit. In the circunmstances, we are of the
view that the defendant should be directed to pay nesne
profits at the rate of Rs. 50/- per nonth till today and
that an enquiry should be made by the trial court under
Oder 20, Rule 12 of the Code of ~Cvil~ Procedure to
determ ne the nesne profits payable by the defendant
hereafter till the date of delivery of possession

In the result, the decree passed by the H gh Court is
set aside and a decree is passed directing the defendant to
del i ver possession of the suit house to plaintiff No. 2 and
to pay nesne profits to him at the rate of Rs. 50/- per
nonth from Septenber 20, 1956 till today and also'to pay
future mesne profits as per decree to be passed by the tria
court under Oder 20, Rule 12 of the Code of Civi
Pr ocedure.

For the foregoing reasons, Cvil Appeal No. 626 of 1971
is accordingly allowed with costs throughout. G vil Appea
No. 629 of 1971 is disnissed but w thout costs.

C. A 626/71 all owed.
P.B.R C. A 629/71 di sm ssed.
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