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The di ssol ved Legi sl ative Assenbly of the State of Gujarat was constituted
in Mrch 1998 and/its five-year termwas to expire on 18.3.2003. On 19.7.2002
on the advice of the Chief Mnister, the Governor of Cujarat dissolved the
Legi sl ative Assenbly. The last sitting of the dissolved Legislative Assenbly was
held on 3rd April 2002. |Inmediately after dissolution of the Assenbly, the
El ecti on Comm ssion of India took steps for holding fresh elections for
constituting the new Legislative Assenbly. However, the Election Comm ssion by
its order dated 16th August, 2002 whil e acknow edging that Article 174(1) is
nmandat ory and applicable to an Assenbly which'is dissolved and further that the
el ections for constituting new Legislative Assenbly nmust be held within six
nont hs of the |last session of the dissolved Assenbly, was of the viewthat it was
not in a position to conduct elections before 3rd of October, 2002 which was the
| ast date of expiry of six nmonths fromlast sitting of the dissolved Legislative
Assenbly. It is in this context the President of India in exercise of powers
conferred upon himby virtue of clause (1) of Article 143 of the Constitution of
India referred three questions for the opinion of the Suprenme Court by his order
dated 19th August, 2002 whi ch run as under

"WHEREAS t he Legislative Assenbly of the State of Gujarat
was di ssol ved on July 19, 2002 before the expiration of its nornal
duration on March 18, 2003;

AND VWHEREAS Article 174(1) of the Constitution provides

that six nonths shall not intervene between the |ast sitting of the
Legi sl ative Assenbly in one session and the date appointed for its
first sitting in the next Session:

AND WHEREAS t he El ection Conmi ssion has al so noted that
the mandate of Article 174 would require that the Assenbly shoul d
nmeet every six nonths even after the dissolution of the House, and
that the El ection Comm ssion has all al ong been consistent that
normal ly a Legislative Assenbly should neet at |east every six
nonths as contenplated by Article 174, even where it has been
di ssol ved;

AND VWHEREAS under section 15 of the Representation of the
Peopl e Act, 1951, for the purpose of holding general elections on the
expiry of the duration of the Legislative Assenbly or its dissolution
the CGovernor shall, by notification, call upon all Assenbly
Constituencies in the State to el ect nenbers on such date or date as
may be recomrended by the El ection Comm ssion of India;
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AND WHEREAS the last sitting of the Legislative Assenbly of

the State of Gujarat was held on 3rd April, 2002, and as such the newy
constituted Legislative Assenmbly should sit on or before 3rd Cctober,
2002;

AND WHEREAS t he El ection Conmmission of India by its

order No. 464/ GJ- LA/ 2002 dated August 16, 2002 has not

recommended any date for hol ding general election for constituting a
new Legi sl ative Assenbly for the State of Gujarat and observed that
the Commission will consider fram ng a suitable schedule for the
general election to the State Assenmbly i n Novenber-Decenber 2002.
Copy of the said order is annexed hereto;

AND WHEREAS owi ng to the aforesaid decision of the

El ecti on Comm ssion of I'ndia, a new Legislative Assenbly cannot

conme into existence so as to nmeet within the stipulated period of six
nmont hs as provi ded-under Article 174(1) of the Constitution of India;

AND WHEREAS THE El ection Commi ssion has held that the

non- observance of the provisions of Article 174(1) in the present
situation-would nean that the Governnment of the State cannot be
carried in accordance with the provisions of the Constitution within
the meaning of Article 356(1) of the Constitution and the President
woul d then step in;

AND WHEREAS doubts have arisen with regard to the

Constitutional validity of the said order of the Election Comm ssion of
India as the order of the Election Conmission which would result in a
non- conmpl i ance wi th the mandat ory requirenent envi saged under

Article 174(1) of the Constitution under which not nore than six

nont hs shall intervene between two sittings of the State Legislature;

AND WHEREAS i n view of what has been hereinbefore stated,

it appears to nme that the questions of | aw hereinafter set out have

ari sen which are of a such nature and of such public inportance that it
is expedient to obtain the opinion of the Suprene Court of India;

NOW THEREFORE, in exercise of the powers conferred upon

me under clause (1) of Article 143 of the Constitution, |, A/P.J. Abdu
Kal am President of India, hereby refer the followi ng questions to the
Supreme Court of India for consideration and report thereon, nanely: -

i) Is Article 174 subject to the decision of the Election
Commi ssion of India under Article 324 as to the schedul e
of elections of the Assenbly?

(ii) Can the El ection Comm ssion of India frame a schedul e
for the el ections to an Assenbly on the prenise that any
infraction of the nandate of Article 174 woul d be

renedied by a resort to Article 356 by the President?

(iii) Is the Election Comm ssion of India under a duty to carry
out the mandate of Article 174 of the Constitution, by

drawi ng upon all the requisite resources of the Union and

the State to ensure free and fair el ections?"

Much before the matter was taken up for hearing it was made cl ear by the Bench
hearing the reference that it would neither answer the reference in the context of
the election in Gujarat nor look into the questions of facts arising out of the order
of the El ection Commi ssion and shall confine its opinion only on questions of |aw
referred to it.
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Wen this reference was t aken up objections were taken by | ear ned
(1)

counsel appearing for the Election Conmm ssion, several national political parties

and counsel for various States that this reference need not be answered and it

requires to be returned unanswered, inter alia, on the grounds :

(a) that, the reference raises issues already decided or determ ned
by earlier Supreme Court judgnments regarding the plenary and

all encompassing powers of the Election Conmission to dea

with all aspects of an el ection under Articles 324-329

(b) that, if the Suprenme Court considers the said question again, it
woul d convert advisory Article 143 jurisdiction into an
appel l ate jurisdiction, which is inpermssible

(c) that, if Article 174 were to override Article 324, question No. 3
i s unnecessary. Al'so, if question No. 1 is answered in the
affirmative, question No. 3 is automatically answered. In any

event, 'the last part of question No. 3 raises a question to the
effect as to whether the Election Conmission is obliged to
ensure free and fair elections, the answer to which is axionatic,
obvi ous and conpl etely unnecessary to be answered in a

Presi denti al Reference

(d) that, since question No. 2 cannot stand in the abstract, it also
ought not to be gone into and deserves to be sent back
unanswer ed ;

(e) that, no undertaking has been furnished by the Union of India
that they woul d be bound by the advice of this Court and,
therefore, the reference need not be answered ;

(1) sh. K K Venugopal, Sr. Counse

(f) that, the reference proceeds on the flawed | egal prem se that
Article 174 applies to the hol ding of periodic elections and nandates
the El ection Conmission to hold elections within the six-nonth

period fromthe | ast session of dissolved Legislative Assenbly and,
therefore, this Court should return the reference unanswered ; and

(9) that, the reference is a disguised challenge to the order of the

El ecti on Comm ssion dated 16th August, 2002 - which is
i nappropriate in a reference under Article 143.

In support of the aforesaid propositions |earned counsel relied upon the

foll owi ng decisions : (1) In re : Cauvery Water Disputes Tribunal - (1993)

Suppl .1 SCC 96; (2) In re : Keshav Singh, Special Reference No. 1 of 1964-

( 1965) 1 SCR 413 ; (3) Inre : The Special Courts Bill, 1978, Spl Ref. No. 1 of
1978 - (1979) 1 SCC 380; (4) Inre : Appointment of Judges Case, Specia

Ref erence No. 1 of 1998 - (1998) 7 SCC 739; (5) The Ahnedabad St. Xavier's

Coll ege Society & Anr vs. State of Gujarat & Os (1974) 1 SCC 717; (6) In
re: Presidential Poll, Special Reference No. 1 of 1974 - (1974) 2 SCC 33; (7) In

re : The Kerala Education Bill, 1957 - (1959) SCR 995; and (8) Dr.M Isnai

Faruqui & Ors. vs. Union of India & Os - (1994) 6 SCC 360.

In re: The Kerala Education Bill, 1957 (supra), it was urged that since the

Bill introduced in the Legislative Assenbly has been referred to under Article 143

and the sane having not received | egislative sanction the reference need not be
answered. Dealing with the said argunment this Court held that under Article 143,
the Supreme Court is required to advise the President not only as to any question
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which has arisen but also as to a question which is likely to arise in future.

In re: Special Court Bill, 1978 (supra), it was held that it was not necessary
that the question on which the opinion of the Supreme Court is sought nust have
arisen actually. It is competent for the President to make a reference at an anterior

stage, nanely, at the stage when the President is satisfied that the question is likely
to arise Chandrachud, CJ at pg. 400, para 20 held that

"20. Article 143(1) is couched in broad terns which

provi de that any question of law or fact may be referred

by the President for the consideration of the Suprene

Court if it appears to himthat such a question has arisen
or is likely to arise and if the question is of such a nature
and of such public inportance that it is expedient to
obtain the opinion of the Court upon it. Though

guestions of fact have not been referred to this Court in
any of the six references nmade under Article 143(1), that
Articl e empowers the President to make a reference even

on questions of fact provided the other conditions of the

Article are satisfied. It is not necessary that the question
on whi ch the opinion of the Suprene Court is sought
nmust have arisen actually. It is conpetent to the

President to nake a reference under Article 143(1) at an
anterior stage, nanely, at the stage when the President is
satisfied that the 'question is likely to arise. The

sati sfacti on whet her the question has arisen or is likely to
arise and whether it is of such a nature and of such public
i mportance that it is expedient to obtain the opinion of
the Supreme Court upon it, is a matter essentially for the
President to decide. The plain duty and function of the
Suprenme Court under Article 143(1) of the Constitution

is to consider the question on which the President has

nmade the reference and report to the President its
opi ni on, provided of course the questionis capable of
bei ng pronounced upon and falls within the power of the
court to decide. |If, by reason of the manner in which the
question is franed or for any other appropriate reason the
court considers it not proper or possible to answer the
guestion it would be entitled to return the reference by
pointing out the inpedinents in answering it. —The right

of this Court to decline to answer a reference does not
flow nerely out of the different phraseol ogy used in
clauses (1) and (2) of Article 143, in the sense that
clause (1) provides that the Court "may" report to the
President its opinion on the question referred to it, ~while
cl ause (2) provides that the Court "shall" report to the
President its opinion on the question. Even in matters

ari sing under clause (2), though that question does not
arise in this reference, the Court may be justified in
returning the reference unanswered if it finds for a valid
reason that the question is incapable of being answered.
Wth these prelimnary observations we will consider the
contentions set forth above."

In re: Keshav Singh, Special Reference No. 1 of 1964, (supra) 413,

Gaj endr agadkar, CJ speaking for the Court stated that the words of Article 143(1)

are wi de enough to enpower the President to forward to this Court for its advisory
opi ni on any question of |aw or fact which has arisen or is likely to arise, provided
it appears to the President that such a question is of such a nature or of such public
i mportance that it is expedient to obtain the opinion of the Court upon it.

In re: Allocation of Lands and Buil di ngs, 1943 FCR 20, Gwer, CJ stated

"we felt sone doubt whether any useful purpose would be served by giving of an
opi ni on under Section 213 of the CGovernnent of India Act. The ternms of that
section do not inpose an obligation on the Court, though we shoul d al ways be
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unwilling to decline to accept a reference except for good reason; and two
difficulties presented thenselves. First, it seened that questions of title m ght
sooner or later be involved, if the Governnent whose contentions found favour

with the Court desired to dispose of sone of the lands in question to private

i ndi vidual s and plainly no advisory opinion wuld furnish a good root of title such
as mght spring froma declaration of this Court in proceedings taken under Section
204 (1) of the Act by one government against the other".

In re: Levy of Estate Duty, 1944 FCR 317, it was held that Section 213 of
the Governnment of India Act enpowers the Governor General to make a reference
when questions of law are "likely to arise"

Fromthe aforesaid decisions it is clear that this Court is well withinits
jurisdiction to answer/advise the President in a reference made under Article
143(1) of the Constitution of India if the questions referred are likely to arise in
future or such questions are of public inportance or there is no decision of this
Court which has al ready deci ded the question referred.

In the present case what we find is that one of the questions is as to whether
Article 174 (1) prescribes any period of limtation for holding fresh election for
constituting Legislative Assenbly in the event of premature dissolution of earlier
Legi sl ati ve Assenbly. The recitals contained in the Presidential reference

mani festly denonstrate that the reference arises out of the order of the El ection
Comm ssion dated 16th August, 2002. |In the said order the Election Comm ssion

has admitted that under Article 174(1) six nmonths should not intervene between

one Assenbly and the other even though there is dissolution of the Assenmbly. The
ref erence proceeds upon the prem se that as per order of the Election Comi ssion

a new Legislative Assenbly cannot come into existence within the stipul ated

peri od of six nmonths as provided under Art.174(1) of the Constitution on the
assessment of conditions prevailing in the State.  Further, a doubt has arisen with
regard to the application of Article 356 in the order of the El ection Conmi ssion

In view of the decision in Re: Presidential Poll, 1974 (2) SCC p.33 holding that in
the domain of advisory jurisdiction under Article 143(1) this Court cannot go into
the di sputed question of facts, we have already declined to go into the facts arising
out of the order of the Election Conmission. But the legal prem se on which order
was passed rai ses questions of public inportance and these questions are likely to
arise in future. The questions whether Article 174(1) is mandatory and woul d

apply to a dissolved Assenbly, that, whether in extraordi nary circunstances
Articlel74(1) must yield to Art. 324, and, that, the non-observance of Article 174
woul d nean that the governnent of a State cannot be carried on in accordance wth
the provisions of the Constitution and in that event Art.356 would step in, are not
only likely to arise in future but are of public inmportance. It is not disputed that
there is no decision of this Court directly on the questions referred and further, a
doubt has arisen in the mnd of the President of India as regards the interpretation
of Art 174(1) of the Constitution. Under such circunstances, it -is inmperative that
this reference must be answered. W, therefore, overrule the objections raised and
proceed to answer the Reference.

Question No. 1

Is Article 174 subject to decision of the El ection Conm ssion of India
under Article 324 as to the schedul e of election of the Assenbly?
In an effort that aforesaid question be answered in the negative it was, inter
(2)
(3)

alia, urged on behalf of the Union of India, one of the national political parties and

(4)

one of the States:

a) that, the provision in Article 174(1) of the Constitution that six nonths
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shall not intervene between the last sitting of one session and the date
appointed for its first nmeeting of the next session is mandatory in nature

and it applies when the Governor either prorogues either of the Houses

or dissolves the Legislative Assenbly;

b) that, Article 174(2) enmpowers the Governor to prorogue or dissolve the
Legi sl ative Assenbly and Article 174(1) does not make any exception in

respect of the interregnumirrespective of whether the Governor has

prorogued the House or dissolved the Legislative Assenbly under

Article 174(2);

S/Sh. (2) Harish N. Salve, Solicitor General of India (3) Arun Jaitley, Senior Counsel (4) K
irit N. Rawal,

Addl . Solicitor General

c) that, on the correct interpretation of Art. 174, the mandate of Article
174(1) is applicable to the dissolved Assenbly also. Such an
interpretati on would be in the defence of a denocracy and, therefore, as
and when an Assenbly i's prematurely dissolved, the El ection
Conmi ssion has to fix its calendar for holding fresh election within the
ti me mandated under Article 174(1);
d) that, alternatively, it was argued that in a situati on where nmandate under
Article 174(1) cannot be conplied with, it does not nean that the
mandate is directory in nature; and
e) that, the holding of election imrediately after dissolution of the
Assenbly is al so necessary in view of the sanction which is required to
be taken with regard to Money Bills by the Legislative Assenbly.
(5) (10 (14)
The contentions advanced on behalf of the other national political parties,
(18) (6) (7) (8) (9) (11) (12) (13) (15) (16) (17)
political parties as well as other Statesis that Article 174(1) is neither applicable

to the dissolved Assenbly nor does it provide any period of Ilimtation of Si X
S/ shri (5) Kapil Sibbal (6) K R Parasaran (7) Ram Jet hmal ani (8) P.P. Rao (9) MI
on Banerji (10)

Raj eev Dhawan (11) Ashwani Kumar-(12) M C. Bhandre (13) Devendra Dwi vedi (14) P.N Puri (15)
A.M Singhvi (16) Gopal Subramaniam(17) V. Bahuguna (18) A Sharan - all senior counse

nonths for holding fresh election in the event of a prenmature dissolution of the
Legi sl ative Assenmbly. According to | earned counsel appearing for these parti es,
there is no provision either in the Constitution or in the Representation of the
Peopl e Act which provides an outer limt for holding election for constituting the
new Legi sl ative Assenbly or the new House of the People, as the case may be, in
the event of their premature dissol ution

On the argunment of |earned counsel for the parties, the first question that

arises for consideration is whether Article 174(1) is applicable to a dissol ved
Assenbl y?

A plain reading of Article 174 shows that it stipulates that six nonths shal
not intervene between the last sitting in one session and the date appointed for its

first sitting in the next session. It does not provide for any period of limtation for
hol ding fresh election in the event a Legislative Assenbly is prematurely
di ssolved. It is true that after comrencenent of the Constitution, the practice has

been t hat whenever either Parliament or Legislative Assenbly were prematurely

di ssol ved, the election for constituting fresh Assenbly or Parlianment, as the case
may be, were held within six months fromthe date of the last sitting of the

di ssol ved Parliament or Assenbly. It appears that the El ection Comm ssion’s
interpretation of Article 174 that fresh elections for constituting Assenbly are
required to be held within six nonths fromthe date of the last sitting of the |ast
session was very nuch influenced by the prevailing practice followed by the

El ecti on Commi ssion since enforcenment of the Constitution. At no point of tine

any doubt had arisen as to whether the interval of six nonths between the | ast
sitting of one session and the first sitting of the next session of the Assenbly under
Article 174(1) provides a period of limtation for holding fresh election to
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constitute new Assenbly by the Election Conmission in the event of a premature

di ssol uti on of Assenbly. Since the question has arisen in this Reference and al so
in viewof the fact that Article 174 on its plain reading does not show that it
provides a period of Iimtation for holding fresh election after the premature

di ssolution of the Assenmbly, it is necessary to interpret the said provision by
appl yi ng accepted rules of interpretations.

One of the known nethods to discern the intention behind enacting a

provi sion of the Constitution and also to interpret the sanme is to look into the
Hi storical Legislative Devel opment, Constituent Assenbly Debates or any

docunent precedi ng the enactnent of the Constitutional provision.

In H's Holiness Kesavananda Bharati Sripadagal varu etc. vs. State of

Kerala & Anr. etc. (1973) 4 SCC 225, it was held that Constituent Assenbly
debat es al t hough not concl usive, yet show the intention of the framers of the
Constitution in enacting provisions of the Constitution and the Constituent
Assenbly Debates can throw light in ascertaining the intention behind such
provi sions.

In R S. Nayak vs.” A R Antul ay (1984) 2 SCR 495, it was held that

reports of the Comm ssion which preceded the enactnment of a |egislation, reports

of Joint Parlianent Conm ssion, report of a Conmi ssion set up for collecting
information |l eading to the enactment are permissible external aid to construction of
the provisions of the Constitution. |f the basic purpose underlying construction of
legislation is to ascertain the real intention of the Parlianent, why should the aids
whi ch Parlianment availed of such as report of a Special Conmi ssion preceding the
enactment, existing state of Law, the environment necessitating enactnment of

| egi sl ati on, and the object sought to be achieved, be denied to the Court whose
function is primarily to give effect to the real intention of the Parliament in
enacting the |l egislation. Such denial would deprive the Court of a substantial and
illumnating aid to construction of the provisions of the Constitution. The nodern
approach has to a consi derabl e extent eroded the exclusionary rule in England.

Since it is pernmissible to look into the pre-existing |aw, Hi storica
Legi sl ative Devel opnents, and Constituent Assenbly Debates, we will look into
themfor interpreting the provisions of the Constitution

Hi storical Legislative Devel opnents
CGovernment of India Act, 1915 &  Governnent of India Act, 1919

Part VI of CGovernment of India Act 1915 dealt with the I'ndi anLegisl atures
contai ning provisions dealing with Indian and governor’s provinces | egislatures.
Section 63D dealt with Indian Legislature while Section 72B dealt with the

| egi sl ature of Governor’s provinces. Sections 63D(1) and Sec. 72B(1) run as
under :

" Sec 63D(1) : Every Council of State shall continue for five
years and every Legislative Assenbly for three years from
its first neeting: Provided that:

a) either Chanmber of the Legislature may be sooner dissol ved
by the Governor general; and

(b) any such period may be extended by the governor GCeneral
if in special circunstances he so think fit; and

c) after the dissolution of either Chamber the Governor
CGeneral shall appoint a date not nore than six months or,
with the sanction of the Secretary of the State, not nore
than nine nmonths fromthe date of dissolution for the next
session of that Chanber"




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of 27

Sec 72B(1) : Every Governor’s |egislative council shal
continue for three years fromits first neeting : Provided
t hat

a) the Council may be sooner dissolved by the Governor
and

b) the said period my be extended by the Governor for

a period not exceeding one year, by notification in the
of ficial gazette of the province, if in specia
circunmstances (to be specified in the notification) he so
think fit; and

c) after the dissolution of the council the Governor
shal | appoint a date not nmore than six nmonths or, with
the sanction of the Secretary of the State, not nore
than nine nonths fromthe date of dissolution for the
next session of the council

After repeal of Government of India Act 1915, CGovernnent of India Act
1919 cane into force.  Section 8 of the Governnent of India Act 1919 provi ded for
sittings of Legislative Council in provinces. Section 8 read as follows :

" Sec 8(1) : Every Covernor’s |egislative council shal
continue for three years fromits first meeting : Provided
t hat :

a) the Council may be sooner dissol ved by the Governor; and

b) the said period my be extended by the Governor for a period not
exceedi ng one year, by notification in the official gazette of the
province, if in special circunstances(to be specified in the
notification) he so think fit; and

c) after the dissolution of the council the Governor shall appoint a
date not nore than six nonths or, with the sanction of the

Secretary of the State, not nore than nine nonths fromthe date

of dissolution for the next session of the council”

Simlarly, Section 21 provided for the sittings of the Indian |egislature.
Section 21 runs as under

"Sec 21(1) : Every Council of State shall continue for five
years and every Legislative Assenbly for three years from
its first neeting : Provided that:

a) either Chanber of the Legislature nay be sooner -dissol ved by the
CGovernor Ceneral; and

b) any such period may be extended by the Governor General, if-in
speci al circunmstances he so think fit; and

c) after the dissolution of either Chanmber the Governor Genera
shal | appoint a date not nore than six nonths or, with the
sanction of the Secretary of the State, not nmore than nine nonths
fromthe date of dissolution for the next session of that Chanber.

A conbi ned readi ng of Sections 63D(1) & 72B(1) of Government of India
Act 1915 and Sections 8(1) and 21(1) of Covernment of India Act 1919 shows
that the Governor Ceneral could also either dissolve the Council of State or the
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Legi sl ative Assenbly sooner than its stipulated period or extend the period of their
functioning. Further, it was nandated that after the dissolution of either Chanber,
the CGovernor Ceneral shall appoint a date not nore than six nonths or with the
sanction of the Secretary of the State, not nore than nine nmonths fromthe date of
di ssolution, for the next session of that Chamber. Simlarly, the Governor of the
province could al so either dissolve the Legislative Council sooner than its
stipulated period or extend the period of its functioning. Further, the Governor was
duty bound after the dissolution of the |legislative council to appoint a date not
nore than six nonths, or with the sanction of the Secretary of the State, not nore
than nine nmonths fromthe date of dissolution for the next session of |egislative
counci | .

It is noteworthy that these powers of the Governor General and the CGovernor

of the province were simlar to the powers exercised by the British nonarch
historically under British conventions. The nandate to the Governor General and

the CGovernor to fix the'date for the next session of the new chamber or the

| egi sl ative council respectively was based on the British conventions whereunder
the monarch fixes a date for next session of the House of Conmons after its

di ssolution. Further the power of Governor General to extend the period of
Legi sl ative Council or to prematurely dissolve it was al so based on British

conventi ons:

CGovernment of India Act 1935

The Government of India Act, 1919 was repeal ed by the CGovernment of
India Act, 1935. Section 19(1) provided for the sittings of the Federal Legislature.
Section 19(1) runs as under:

Sec 19(1) : The Chanbers of the Federal Legislature shal

be sunmoned to neet once at |east in every year, and twelve
nont hs shall not intervene between their |ast sitting in one
session and the date appointed for their first sitting in the
next session."

Simlarly, Section 62(1) of the Act provided for sittings of Provincia
Legi sl ature. Section 62(1) runs thus:

"62(1) : The Chanber or Chanbers of each Provincial Legislature

shal | be summoned to neet once at |east in every year, and twelve

nont hs shall not intervene between their last sittingin one session and
the date appointed for their first sitting in the next session"

We find that under the Governnent of India Act, 1935, there was a conplete
departure fromthe provisions contained in the Governnent of India Act, 1915 and
Government of India Act, 1919 as regards the powers and responsibilities of the
Governor Ceneral and the Governors of the Provinces to extend the period of the
chanbers or fix a date for the next session of the new chanmber. By the aforesaid
provi sions, not only were the powers to extend the'life of the chanbers of the
Federal Legislature and the Provincial Legislatures done away with, but the British
Convention to fix a date for the next session of the new chanber was al so given

up. These were the departures fromthe previous Acts. It may al so be noted that
under the Government of India Act, 1935, statutory provisions were made in

respect of the conduct of elections. Under Schedule V Para 20 of the Governnent

of India Act, 1935, the Governor General was enpowered to make rules for

carrying out the provisions of the Vth and VIth Schedule. Para 20 as a whol e
related to matters concerning elections, and Clause (iii) particularly pertained to
conduct of elections. Simlarly, Schedule VI of the Government of India Act, 1935
contai ned provisions with respect to electoral rolls and franchi se. Such provisions
are not found in either the Governnent of India Act, 1915 or the CGovernnent of
India Act, 1919. Thus, we see that statutory provisions have cone in for the first
ti me and conduct of elections has been entrusted in the hands of the executive.
Since the power to fix the calendar for holding elections was given in the hand of
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executive, therefore, the provisions for fixing a date of next session of new

| egi slature in The Governnment of India Act of 1915 and 1919 was given up in the
1935 Act. This shows that elections in India were no | onger based on the British
conventi ons.

Under the Constitution of India, 1950, even these provisions have been

departed from Wile under the Governnment of India Act, 1935, the conduct of

el ections was vested in an executive authority, under the Constitution of India, a
Constitutional authority was created under Art 324 for the superintendence,
direction and conduct of elections. This body, called the Election Comission, is
totally independent and inpartial, and is free fromany interference of the
executive. This is a very noticeable difference between the Constitution of India
and the Governnent of Indiia Act, 1935 in respect of matters concerning el ections
for constituting the House of the People or the Legislative Assenbly. It may be
noted that Arts.85(1) and 174(1) which were physically borrowed from Govt. of
India Act, 1935 were only for the purposes of providing the frequencies of
sessions of existing Houses of Parlianment and State Legislature, and they do not
rel ate to di ssolved Houses.

Constituent Assenbly Debates with regard to Articles 85 & 174 of the
Consti tution

Draft Articles 69 and 153 correspond to Article 85 and Article 174 of the
Constitution respectively. Article 69 dealt with the Parliament and Article 153
dealt with State Legislative Assenbly. When the aforesaid two draft Articles were
pl aced before the Constituent Assenbly for discussion, there was not much debate
on Draft Article 153, But there was a lot of discussion when Draft Article 69 was
pl aced before the Constituent Assenbly. Draft Articles 69 and 153 run as under

" 69 (1) : The Houses of Parlianment, shall be sunmoned to

neet twice at least in every year, and six nonths shall not

i ntervene between their last sitting in one session and the date
appointed for their first sitting in the next session

(2) Subject to the provisions of this Article, the President
may fromtinme to tinme -

(a) sunmon the Houses or either House of Parlianent to
neet at such tine and place as he thinks fit;

(b) prorogue the Houses;

(c) di ssol ve the House of the People.

153 (1) : The House or Houses of the Legislature of the State
shal | be summned to neet twice at |east in every year, and siXx
nont hs shall not intervene between their last sitting in one
session and the date appointed for their first sitting in the next
sessi on.

(2) Subject to the provisions of this Article, the Governor nay
fromtinme to tinme --

(a) summon the Houses or either House to neet at
such time and place as he thinks fit;

(b) prorogue the House or Houses;
(c) di ssol ve the Legislative Assenbly.
(3) The functions of the Governor under sub-clauses (a) and

(c) of clause (2) of this Article shall be exercised by himin his
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di scretion".

On 18.5.1949, when Draft Article 69 cane up for discussion, there was a

proposal to change the intervening period between the two sessions of the Houses

of Parliament fromsix nonths to three nonths so as to ensure that the Parlianment
has nmore tinme to look into the problens faced by the people of the country. Prof.
K. T. Shah one of the nmenbers of the Constituent Assenbly, while noving an

amendnent to the Draft Article 69, as it then stood, said that the Draft Article was
based on other considerations prevailing during the British tines, when the

| egi sl ative work was not rmuch and the House used to be sunmmpned only for

obtai ning financial sanction. Shri H V. Kamath while intervening in the debate
enphasi zed on the need to have frequent sessions of the Houses of Parlianent. He
suggested that the Houses should neet at |east thrice in each year. He pointed out
that in the United States of America and the United Kingdom the Legislatures sat
for eight to nine months'in a year as a result of which they were able to effectively
di scharged their parlianmentary duties and responsibilities. He also enphasized that
the period of business of transactions provided in the Federal or State Legislatures
under the Governnment of India Act, 1935 were very short as there was not nuch

busi ness to be transacted then by those Legislatures. He also reiterated that the
Houses of Parliament should sit nore frequently so that the interests of the country
are thoroughly debated upon and business is not rushed through. Prof K T. Shah

was very much concerned about the regular sitting of the Parlianent and, therefore
he noved an amendment 1478 which read as foll ows :

"at the end of Art 69(2) (c), the following proviso is to be
added:

Provided that if any tine the President does not. summon

as provided for in this Constitution for nore than three nonths
the House of the Peopl e or either House of Parliament at any
time after the dissolution of the House of the People, or during
the currency of the lifetime of the House of the People for a
peri od of nore than 90 days, the Speaker of the House of the
Peopl e or the Chairman of the Council of States may summon

each his respective House which shall then be deermed to have
been validly summoned and entitled to deal w th any business

pl aced or coming before it".

Further, Prof KT Shah al so noved anendrment No. 1483, which provided
for insertion of . (3) after Art 69(2), and a proviso thereto, which is very
rel evant. Clause (3) runs as under

"(3): If any tine the President is unable or unwillingto
sunmon Parlianment for nore than three nonths after the
prorogation or dissolution of the House of the People and there
isin the opinion of the Prine Mnister a National Energency he
shal | request the Speaker and the Chairman of the Council of
States to summon both Houses of Parlianent, and place before

it such business as may be necessary to cope with the Nationa
Emergency. Any business done in either House of Parlianent
thus called together shall be deemed to have been validly
transacted, and shall be valid and binding as any Act,

Resol ution or Order of Parliament passed in the normal course:

Provided further that if at any tine the President is

unable or unwilling to sumon Parlianment for a period of nore
than three nonths or 90 days after prorogation or dissolution of
the House of the People, and the Prime Mnister is also unable
or unwilling to make the request aforesaid, the Chairman of
ei t her Houses of Parlianment thus called together shall be
deened to be validly convened and entitled to deal with any

busi ness pl aces before it".




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of 27

Shri B. R Anbedkar, while replying to the aforesaid proposed anendnent,

hi ghl'i ghted that after the Constitution comes into force, no executive could afford
to show a callous attitude towards the |egislature, which was not the situation
before as the | egislature was summoned only to pass revenue denands. Since there

was no possibility of the executive showing a callous attitude towards the

| egislature, this would take care of the fear voiced by sone nenbers that no efforts
to go beyond the mininmum mandatory sittings of the Houses of Parliament woul d

be made. He further dwelled on the fact that the clause provided for m ninmm
mandatory sittings in a year so that if the need arose, the Parlianment could sit nore
often and if more frequent sessions were nmade nandatory, the sessions could be so
frequent and | engthy that nenbers would grow tired.

Fromthe aforesaid debates, it is very nuch nmanifest that Articles 85 and

Article 174 were enacted on the pattern of Sections 19(1) and 62(1) of the
CGovernment of India Act, 1935 respectively which dealt with the frequency of
sessions of the existing Legislative Assenbly and were not intended to provide
any period of limtation for holding elections for constituting new House of the
Peopl e or 'Legislative Assenbly in the event of their premature dissolution.
Further, the suggestions to reduce the intervening period between the two sessions
to three nonths fromsix nonths so that Parliament could sit for longer duration to
transact the business shows that it was intended for existing Houses of Parliament
and not di ssol ved ones, as a dissol ved House cannot sit and transact |egislative
busi ness at all

It is interesting to note that during the debate Prof K. T.Shah suggested

amendnment Nos. 1478 and 1483, quoted above, which specifically contenpl ated

the possibility of a dissol ved House of the People and conveni ng of the Council of
States in an emergency session by the President or the Speaker if the circunstances
so necessitated. Even these anendments were not accepted. This shows that Draft
Article 69 was visualized in the context of a scenario applicable only to a living
and functional House and that the stipulation of six nonths intervening period

bet ween the two sessions is inapplicable to a dissolved House.

Moreover, it may be noticed that if the suggestion put forth during the

course of the debate that the Houses of Parlianent should sit for eight to nine
nonths in a year was accepted, it would not have given sufficient tinme for holding
fresh elections in the event of premature dissolution of either Parliament or
Legi sl ative Assenbly and it woul d al so have |l ed to'a breach of Constitutiona
provisions. This also shows that what is contained in Article 174(1) is nmeant only
for an existing and functional House. In a further scenario, if the suggestion during
the debate for reducing the intervening period fromsix nonths to three nonths

were accepted, it would nean that after premature dissolution of the Houses of

Peopl e or the Legislative Assenbly, fresh elections have to  be held so that House

of People or Legislative Assenbly could hold their first sitting within three nonths
fromthe date of last sitting of the dissolved Parlianent or Legislative Assenbly, as
the case may be. This would al so have not allowed sufficient tine for holding

el ection for constituting either House of People or a Legislative Assenbly. This
shows that the intention of the framers of the Constitution was that the provisions
contained in Article 174 were neant for a living and existing Legislative Assenbly
and not to a dissolved Legislative Assenbly.

Debates during the Constitution First Arendrment Bill regardi ng anendnent
of Article 85 and Article 174

The original Articles 85 and 174 as they stood prior to first Constitution
Amendnent and after the Amendnent read as foll ows :

|
| Article | Oiginal Articles in the Constitution | As anended by Const

tution |
I I | (Amendnment) Act 1951
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Article 85 (1) the Houses of Parlianent shall be (1) The President shall fromtine
to tine
Sessi ons of sunmoned to neet twice at least in sunmon each House of Parl i ame
nt to

Par | i ament , every year, and six nonths shall not nmeet at such tine and place as he
t hi nks

Prorogation& intervene between their last sitting fit, but six nonths shall not

i ntervene

Di ssol uti on. in one session and the date appointed between its last sitting in one ses
sion and

for their first sitting in the next the date appointed for its fi

rst sitting in

sessi on. t he next session
(2) Subject to the provisions of (2) The President may fromtine to

cl. (1), the President may from (a) Prorogue the Houses of either House

time to time - (b) Dissolve the House of the People

(a) Sunmmonthe Houses or either

House to meet at such tine &
Pl ace as he thinks fit;
(b) Pror ogue t he Houses;
(c) Di ssol ve the House of the
Peopl e
Article 174 (1) The House or Houses of the (1) the Governor shall from
time to
Sessions of the State shall be sunmoned to neet sumon the House or each House
to
State Legislature twice at | east in every year, and the Legislature of the Sta
te to meet
Prorogation & six nonths shall not intervene at such time and place as he think
S
Di ssol ution between their last sitting in one fit, but six nonths shal
not inter-
Session and the date appointed vene between its last sittin

g in one

poi nted for

t session.

mtine

ei t her

ve Assenbly

The aforesaid origina

a year

absurdity.

for their first sitting in the next

sessi on.

(2) Subject to the provisions of

cl. (1), the CGovernor
time to time -

(a)

House to neet at such tine and
pl ace as he thinks fit;

may - from

sunmon the House or either

Houses

(b)

prorogue the House or

Articles
not

If it was found that the session then had bee

session and the date ap

its first sitting in the nex

t he Gover nor

(2)

to tine -

may fro

(a)

House;

(b)

prorogue the House or

di ssol ve Legi sl ati

show t hat what was mandated was that the
Houses of Parliament and State Legislature were required to neet at
and si x nont hs shal

| east twice in

i ntervene between the last sitting in one session and
the date appointed for their first sitting in the next session

This resulted in
n goi ng on continuously for
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12 months, technically it could have been contended that the Parlianent had not

net twice in that year at all as there nust be prorogation in order that there may be
new session and, therefore, the original Article 174(1) resulted in contradictions.
In order to renove the said absurdity, the First Anendnment Bill for amendnment of
Articles 85 and 174 was noved. Wile introducing the First Armendnment Bill, Pt
Jawahar Lal Nehru stated thus:

".one of the Articles nmentions that the House shall neet

at least twice every year and the President shall address it.
Now a possible interpretation of that is that this House has
not met at all this year. It is an extraordinary position
considering that this tinme this House has | aboured nore

than probably at any tinme in the previous history of this or
the preceding Parlianent in this country. W have been
practically sitting with an interval round about Xmas since
Novermber and we are likely to carry on and yet it may be
hel d by sone acute interpreters that we have not net at al
this year strictly interns of the Constitution because we
started neeting Novenber and we have not net again it

has not been prorogued the President has not addressed

the Parlianment this year. “Put in the extrenme way, suppose
this House net for the full year w thout break except short
breaks, it worked for 12 nonths, then it may be said under
the strict letter of thelawthat it has not net all this year
O course that Article was nmeant not to cone in the way

of our work but to cone in the way of our leisure. It was

i ndeed neant and it nust neet at |east twi ce-a year and
there shoul d not be nore than six months interval between
the nmeetings. It did not want any government of the day

to sinply sit tight without the House meeting.".

(enphasi s m ne)

Wiile intervening in the debate, Dr. B.R Anbedkar stated thus:
" .due to the word sumon, the result is that although
Parliament may sit for the whose year adjoining fromtime to
time, it is still capable of being said that Parlianment has been
summoned only once and not twi ce.. There must be prorogation

in order that there may be a new session. It is felt that this
difficulty should be renobved and consequently the first part of
it has been deleted. The provision that whenever there is a
prorogation of Parliament, the new session shall be called
within six nonths is retained."

(enphasi s nine)
Even ot her menbers of the Parliament who participated in the debate with
regard to the proposed amendnent of Article 85 and Article 174 were concerned
only with the current session and working of the existing House of the People. The
proceedi ngs of the debate further show that the entire debate revol ved around
prorogati on and sunmoni ng. There was no di scussi on as regards dissolution or
Constitution of the House at all and the anmendnent “was sought to renove the
absurdity which has crept into the original Articles 85 and 174. For these reasons
we are of the view that Art.174(1) is inapplicable to a dissolved Assenbly.

Textual |y

The question at hand may be examined from another angle. As noticed

earlier, the | anguage enployed in Article 85 and Article 174 is plain and sinple

and it does not contenplate an interval of six months between the last sitting in one
session and the date appointed for its first sitting in the next session of the new
Assenbly after premature dissolution of Assenbly. Yet we will exam ne Article

174 textually al so

Article 174 shows that the expression 'date appointed for its first sitting in
the next session’ in Article 174 (1) cannot possibly refer to either an event after the
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di ssol ution of the House or an event of a new Legislative Assenbly neeting for

the first tinme after getting freshly elected. Wen there is a session of the new
Legi sl ative Assenbly after elections, the new Assenbly will sit inits "first
session"” and not in the "next session". The expression 'after each general election
has been enployed in other parts of the Constitution and one such provision is
Article 176. The absence of such phraseol ogy 'after each general election’ in
Article 174 is a clear indication that the said Article does not apply to a dissol ved
Assenbly or to a freshly el ected Assenbly. Further, Article 174(1) uses

expressions i.e. 'its last sitting in one session’, 'first sitting in the next session’
None of these expressions suggest that the sitting and the session would include an
altogether different Assenbly i.e. a previous Assenbly whi ch has been di ssol ved

and its successor Assenbly that has cone into being after elections. Again, Article
174 al so enpl oys the word ’'summon’ and not 'constitute’. Article 174 enpowers

the Governor to sumon an Assenbly which can only be an existing Assenbly.

The Constitution of an Assenbly can only be under Sec 73 of the Representation

of the People Act, 1951 and the requirement of Art 188 of the Constitution

suggests that the Assenbly comes into existence even before its first sitting
comences.

Again, Article 174 contenplates a session, i.e. sitting of an existing

Assenbly ‘and not -a new Assenbly after dissolution and this can be appreciated
fromthe expression 'its last sitting in one session and its first sitting in the next
session’. Further, the marginal note ’sessions’ occurring in Articles 85 and 174 is
an unanbi guous termand refers to an existing Assenbly which a Governor can

summon.  \Wen the term’ session or sessions’ is used, it is enployed in the context
of a particular Assenbly or a particular House of the People and not the |egislative
body whose life is termnated after dissolution. Dissolution ends the Iife of

| egi sl ature and brings an end to all business. The entire chain of sittings and
sessions gets broken and there is no next session or the first sitting of the next
session after the House itself has ceased to exist. Dissolution of Legislative
Assenbly ends the representative capacity of legislators and term nates the
responsibility of the Cabinet to the nmenbers of the Lok Sabha or the Legislative
Assenbly, as the case may be.

The act of summoning, sitting, adjourning, proroguing or dissolving of the

Legi sl ature is necessarily referable to an Assenbly in praesenti i.e. an existing,
functional |egislature and has nothing to do with the Legislative Assenbly which is
not in existence. It is well understood that a dissolved House is incapable of being

summoned or prorogued and in this view of the matter also Article 174(1) has no
application to a dissolved Legislative Assenbly, ‘as nothing survives after
di ssol uti on.

Conceptual |y

Yet, Art 174 may be exami ned conceptually. Conceptually, Article 174

deals with a live legislature. The purpose and object of the said provisionis to
ensure that an existing legislature neets at least every six nonths, as it is only an
exi sting legislature that can be prorogued or dissolved. Thus Article 174 which is

a conplete code in itself deals only with a live |egislature.

Article 174(1) shows that it does not provide that its /stipulation is applicable

to a dissolved legislature as well. Further, Article 174 does not specify that

i nterregnum of six nmonths period stipul ated between the two sessions would al so
apply to a new | egislature vis--vis an outgoing |legislature. I'f such be the case,
then there was no need to insert the proviso to Article 172(1) and insertion of the
said proviso is rendered neani ngl ess and superfl uous.

Further, if Article 174 is held to be applicable to a dissolved House as well,

it would mean that Article 174(2) is controlled by Article 174(1) inasnuch as the
power has to be exercised under Article 174(2) in conformty with Article 174(1).
Moreover, if the House is dissolved in 5th nonth of the |ast session, the election
will have to be held within one nonth so as to conply with the requirenment of
Article 174(1) which would not have been the intention of the framers of the
Constitution.

Yet, there is another aspect which shows that Article 174(1) is inapplicable
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to a dissolved Legislative Assenbly. It cannot be disputed that each Legislative
Assenbly after Constitution is unique and distinct fromthe previ ous one and no

part of the dissolved House is carried forward to a new Legi sl ative Assenbly.
Therefore, Article 174(1) does not link the |last session of the dissolved House with
the newy forned one.

The distinction between frequency of sessions and periodicity of the el ections

A perusal of Articles 172 and 174 woul d show that there is a distinction

bet ween t he frequency of neetings of an existing Assenbly and periodicity of

el ections in respect of a dissolved Assenbly which are governed by the aforesaid
provi si ons.

As far as frequency of meetings of Assenbly is concerned, the six nonths

rule i s mandatory, while as far as periodicity of election is concerned, there is no
six nonths rule either expressly or inpliedly in Article 174. Therefore, it cannot be
held that Article 174 is applicable to dissolved House and al so provides for period
of limtation within which'the Electiron Conmission is required to hold fresh

el ection for constituting the new Legislative Assenbly.

VWet her, under the British Parlianmentary practice a proclamation which on
the one hand dissolvesan existing Parliament and on the other fixes a date of
next session of new Parlianment is enbodied in article 174 of the Constitution.

(2)

It was al so urged on behalf of the Union of India that Indian Constitution is
enacted on pattern of Westm nster system of parlianentary denocracy and,
therefore, election has to be held within the stipulated tinme following the British
conventions as reflected in Article 174(1) of the Constitution. |t was urged that
since the Parlianment was a single entity with the responsibility to debate matters
affecting public interest on a continuous basis, it was nost appropriate that |ong
gaps were not there between its sessions.

(2)
Learned counsel relied upon certain passages from several books in support
of his contention which run as under

Erskine May's Treatise on the Law, Privileges,

Proceedi ngs and Usage of Parlianent 21st Edn.: "' A
Parlianment’ in the sense of a parlianentary period, is a
peri od not exceeding five years which may be regarded

as a cycle beginning and ending with a proclanation

Such a proclamation on the one hand di ssol ves an

exi sting Parlianent, and on the other, orders the issue of
wits for the election of a new Parlianment and appoints
the day and place for its neeting. This period, of course,
contains an interregnum between the dissolution of a
Parliament and the neeting of its successor during-which
there is no Parliament in existence; but the principle of
unbroken continuity of Parlianment is for all practica

pur poses secured by the fact that the same proclamation

whi ch di ssolves a Parlianent provides for the el ection

and neeting of a new Parliament. A session is the period
of time between the neeting of a Parlianment, whether

after a prorogation or a dissolution, and its prorogation.”

JAG Giffith and M chael Ryle, Parlianent:

Functions, Practice and Procedures, 1989: "A

Parlianment is sumoned by the Sovereign to neet after
each general election and the duration of a Parliament is
fromthat first neeting until Parlianment is dissolved by
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the Sovereign, prior to the next general election

The continuity of Parlianent is today secured by
including in the sane procl amati on the dissolution of one
Parliament, the order for the issuing of wits for the

el ection of a new Parlianment and the sumoni ng of that
Parlianment on a specified date at Westmi nster. Under

Sec 21(3) of the Representation of People Act, 1918, the
i nterval between the date of the proclanmation and the
neeting of Parliament rmust be not | ess than 20 days,

al t hough this period can be further extended by
proclamation. During this interval the general election is
hel d. "

(2)
Passages relied upon by the I'earned counsel are extremely inappropriate in
the I ndian context -~ for holding elections for constituting either House of the People
or the Legislative Assenbly. As is clear fromthe passages thensel ves, under
British Parlianentary system it is the exclusive right of the Monarch to dissolve
the Parli'ament and the Monarch by the same proclamation al so provides for the
el ection and neeting of its successor, which is not the case under the |ndian
Constitution. Under the Indian Constitution, the power has been entrusted to the
El ecti on Comm ssion under Article 324 to conduct, supervise, control and
direction and, therefore, the British convention cannot be pressed into service. In
our denocratic system the Election Conmission is the only authority to conduct
and fix dates for fresh elections for constituting new House of People or
Legislative Assenbly, as the case nmay be. However, it is true that in the year
2000, El ectoral Conmission has been constituted in England by the Politica
Parties, Elections and Referenduns Act, 2000, but the conventions sought to be
relied upon are prior-to the year 2000 and the Election Comm ssion al so does not
have the power to fix dates for holding elections for constituting the House of
Commons. Therefore, the British conventions cannot be said to be reflected in
Article 174. Yet another reason why the British convention for fixing a date for
new y constituted Parliament cannot be applied in India is that under British
Parliamentary system there is a continuity of Parliament, whereas in India once
the Parliament gets dissolved, all the business which is to be transacted cones to
an end and the House of People cannot be revived.

Is there any difference between the British Parlianentary practice and
Parliamentary practice under the Indian Constitution as regards Prorogation
Adj our nment and Di ssol ution ?

(2)
In this context, |earned counsel appearing for Union of India also relied upon
the follow ng passages from Erskine May, Parlianentary Practice, 20th Edn
as regards Prorogation, Adjournment and Dissolution under British conventions
and argued that the session is the period of time between the nmeeting of a
Parliament whether after prorogation or dissolution. According to | earned counse
there is continuity in the Parlianment and it forns an unbroken chain. In substance
the argunent is that consequences of prorogation or dissolution of a House is the
same and therefore, Art.174(1) is applicable to new Legislative Assenbly after
di ssol uti on.
Prorogati on

The effect of a prorogation is once to terminate all the current

busi ness of Parlianent. Not only are the sittings of the parlianent at an end,
but all proceedings pending at the time are quashed, except inpeachnents

by the Commons, and appeal s before the House of Lords. Every bill nust
therefore be renewed after a prorogation, as if it had never been introduced.

Adj our nnent

Adj ournnment is solely in the power of each House respectively:
though the pleasure of the Crown has occasionally been signified in person
by message, commi ssion or proclamation, that both Houses shoul d adjourn
and in sone cases such adjournnents have scarcely differed from
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prorogations. But although no instance has occurred where the House has
refused to adjourn, the conmunication may be di sregarded.

Di ssol ution

The Queen may al so cl ose the exi stence of Parlianent by a
di ssolution, but is not entirely free to define the duration of the Parlianent.
Parlianment is usually dissolved by a proclamati on under great seal, after
havi ng been prorogued to a certain day, but such a proclanation has been
i ssued at a tinme when both Houses stood adjourned. This proclamation is
i ssued by the Queen, with the advice of her Privy Council; and announces
that the Queen has given orders to the Lord Chancellor of Geat Britain and
the Secretary of State for Northern Ireland to issue out wits in due form and
according to law, for calling a new Parlianent; and the wits are to be
returnable in due course of | aw.

(2)
The af oresai d passages relied upon by | earned counsel are wholly
i napplicable in the context of Indian Constitution. Under Art.85(2) when the
Presi dent ‘on the advice of the Prime Mnister prorogues the House, there is
term nation of a session of the House and this is called prorogation. \Wen the
House i s prorogued all the pending proceedi ngs of the House are not quashed and
pending Bills do not |apse. The prorogation of the House may take place at any
time either after the-adjournnent of the House or even while the House is sitting.
An adj ournment of the House contenpl at es postponenent of the sitting or
proceedi ngs of either House to reassenble on another specified date. During
currency of a session the House may be adjourned for a day or nore than a day.
Adj ournment of the House is also sine die. When a house is adjourned, pending
proceedi ngs or Bills do not |apse. So far as, the dissolution of either House of the
People or State Legislative Assenbly is concerned, the same takes place on
expiration of the period of fiveyears fromthe date appointed for its first neeting
or under Art.85(2) or Art.174(2). It is only an existing or functional Lok Sabha or
Legi sl ative Assenbly which is capable of being dissolved. A dissolution brings an
end to the life of the House of the People or State Legislative Assenbly and the
sane cannot be revived by the President. Wen dissolution of House of the People
or State Legislative Assenbly takes place all pending proceedi ngs stand terninated
and pending Bill |apses and such proceedings and Bills are not carried over to the
new House of the People or State Legislative Assenbly when they are constituted
after fresh elections.

Fromthe afore-nenti oned passages relied upon, it is apparent that there is a
difference in the British parliamentary practice and the Indian practice under the

I ndian Constitution as regards dissol ution and prorogation. Under Indian

Constitution dissolution brings a |legislative body toan end and term nates its life.
Prorogation, on the other hand, only termi nates a session and does not preclude

anot her session, unless it is coincident with the end of a legislativeterm In other
wor ds, prorogation, unlike dissolution, does not affect the life of the |egislative
body which may continue fromthe |ast session until brought to an/'end by

di ssolution. This is the difference in the nmeaning of prorogation and dissolution. In
so far as the effects followi ng from prorogation and di ssol ution on pendi ng

| egi sl ative business are concerned, in England, prorogation puts an end to al

pendi ng business in the Parlianment, whereas in India, this is not the case. Under
Articles 107 and 196, there is a specific provision that nere prorogation will not
lead to lapsing of Bills pending at that point of tine. It is only on dissolution that

the pending Bills | apse under Articles 107(5) and 196(5) of the Constitution. Thus,
we see that there is practically no difference in the effects follow ng prorogation
and dissolution in England, which difference is specifically contenplated under the
India Constitution. In England, dissolution does not bring with it any special or
addi ti onal consequences apart fromthose that attend upon prorogation. Therefore,
the British convention with respect to summoni ng, prorogui ng and dissol ution of

the House of Commons is also of not much rel evance in the Indian context.

Fromthe above, the irresistible conclusion is that Article 174(1) is neither
applicable to a dissolved House nor does it provide for any period for holding
el ection for constituting fresh Legislative Assenbly.
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Whet her the expression "the House" is a permanent body and is different
than the House of People or the Legislative Assenbly under Articles 85 and
174 of the Constitution.

(2)
It was then urged on behalf of the Union that under Article 174 what is
di ssolved is an Assenbly while what is prorogued is a House. Even when an
Assenbly is dissolved, the House continues to be in existence. The Speaker
continues under Art 94 in the case of the House of the People or under Art 179 in
the case of the State Legislative Assenbly till the new House of the People or the
Assenmbly is constituted. On that prenmise, it was further urged that the fresh
el ections for constituting new Legislative Assenbly has to be held within six
nonths fromthe | ast session of the dissolved Assenbly.
At first glance, the argunent appeared to be very attractive, but after going
deeper into the matter we do not find any substance for the reasons stated
herei nafter.
Drafting the text of a Statute or a Constitution is not just an art but is a skill
It is not disputed that a good legislation is that the text of which is plain, sinple,
unanbi guous, precise and there is no repetition of words or usage of superfluous

| anguage.' The skill of a draftsman in the context of drafting a Statute or the
Constitution lies in brevity and enploynment of appropriate phraseol ogy wherein
superfluous words or repetitive words are avoided. It appears that the aforesaid

principle was kept in-mnd while drafting the Governnent of India Act, 1915, the
CGovernment of India Act, 1919, and the Governnent of India Act 1935. The
draftsman of the Constitution of India has taken care to maintain brevity and the
phraseol ogy used is such that there is no anbiguity while making provisions for
the Constitutional institutions in the provisions of the Constitution.

In this background, wherever the Constitution nmakers wanted to confer

power, duties or functions or wanted to make sinilar provisions both for Counci

of States as well as House of the People or to the State, Legislative Council and the
Legi sl ative Assenbly, they have referred both the institutions under Part V
Chapter Il and Part VI Chapter 11l of the Constitution as 'two Houses’, ’'each
House’', 'either House’ & 'both Houses’. On the other hand, the Constitution
makers, when they wanted to confer powers, functions and duties or to make
provi si ons exclusively either for House of the People or Council of States, they
have referred the said institutions either as Council of States or House of the
People. Simlarly, in States when the Constitution nakers wanted to confer power,
functions, duties or wanted to nmake similar provisions both for the Legislative
Council and the Legislative Assenbly, they referred both the institutions as

' Houses’, ’'either House’, ' both Houses’, ’each House’ and where there was no
Legi sl ative Council, and power was to give exclusively to Legislative Assenmbly, it
is referred as Legislative Assenbly. The aforesaid pattern of drafting has been
borrowed from Government of India Acts, 1915, 1919 and 1935 which we shal

noti ce hereinafter.

Section 63 of Governnent of India Act, 1915 provided that |ndian

Legi sl ature shall consist of the Governor General and two Chanbers viz., Counci

of State and Legislative Assenmbly. Section 63D(1)(a) provided that either

Chanber of the Legislature may be summoned/ di ssol ved by the Governor General

The expression ' Chanber’ here is anal ogous to the expression 'House’'. Under
Section 63D(1)(c) of the Act, after the dissolution of either Chanber, the Governor
CGeneral was required to appoint a date not nore than six nmonths or with the
sanction of the Secretary of the State not nore than nine nonths after the date of
di ssolution for the next session of the Chanber. Since both the "Chanmbers" were
subj ect to dissolution, therefore, under Section 63D(1)(¢c) both the Council of
States and Legi sl ative Assenbly have been referred as 'either Chanber’, and not

as 'Council of States or Legislative Assenbly’. This shows that the expressions
"either Chanber" are referable to Council of States as well as Legislative
Assenbly. Under CGovernment of India Act, 1919 again, the Indian Legislature

consi sted of the Governor General and two Chanbers viz., Council of States and

the Legislative Assenbly. Under Section 21(1)(a) of the Act, "either Chanmber" of
the Legislature could be dissolved by the Governor General and under Section 21(1)(c)
it was provided that after dissolution of either Chanber, the Governor General shal
appoint a date not nore than six mnmonths or with the sanction of the Secretary
of the State not nore than nine nmonths after the date of dissolution, the next
session. This provision is in pari materia with Section 63D of Government of
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India Act, 1915. In this case also, we find that since both the Chanbers viz.,
Council of State and Legislative Assenbly were subjected to dissolution, therefore,
in Section 21(1)(c) the Council of State or Legislative Assenbly both were

referred to as 'either Chanber’ and not as Council of State or Legislative

Assenbl y.

Section 18 of CGovernnent of India Act, 1935 provided that the Federa

Legi sl ature was to consist of Hi s Majesty represented by Governor General and

two Chanbers to be known respectively as 'Council of State’ and Federa

Assenbly’. Under sub-section (4) of Section 18 of the 1935 Act, the Council of
State was nmade a pernanent body not subject to dissolution, but as nmany as 1/3rd
menbers thereof shall retire in every third year, in accordance with the provisions
in that behalf contained in the First Schedul e. Sub-section (2) of Section 19 of the
Government of India Act, 1935 which is simlar to Article 85 of the Constitution of

I ndia, provided that the Governor General may in his discretion sunmon the

Chanbers or either Chanber to neet at such tinme as he deens fit, prorogue the
Chanmber and di ssol ve the Federal Assenbly. 1In this case, the dissolution is not of
Chanbers, but of the Federal Assenbly for the sinple reason that Council of State
was made a permanent body not subject to dissolution and, therefore, the Federa
Assenbly which was subjected to dissolution has been specifically referred in the
Secti on.

In Government of India Act, 1935, there was a provincial |egislature and

under Section 60 of the Act, it was provided that there shall provincial |egislature
whi ch shall consist of His Majesty represented by the Governor and in the

provi nces of Madras, Bonbay and Bengal and United Provinces Bihar and Assam

there shall be two/ Chanbers and in other provinces one Chanber. In Sub-section

(2) thereof, it was further provided that where there are two Chanbers of the
Provinci al Legislature, they shall be known as Legislative Council and Legislative
Assenbly and where there is one Chanber the same will be known as Legislative
Assenbly. Sub-section (3) of Section 61 provided that every Legislative Counci

shal | be a pernmanent body not subject to dissolution. Sub-section (2) of Section 62
of the Act provided that Governor may in his discretion fromtinme to tinme sumon

the Chanbers or either Chanber, prorogue the Chanber or Chanbers and di ssol ve

the Legislative Assenbly. This provision is pari materia with Art 174 of the
Constitution of India. In this case also, it is very nuch clear that since Legislative
Council has been made a_permanent body and the Legislative Assenbly was
subj ected to dissolution, therefore, the expression ’Chanber’ has not been enployed for the
Legi sl ative Assenbly, but expressly Legislative Assenbly has been nentioned.

Conming to the Constitution of India, Article 85 is/in pari materia with

Section 19 of the CGovernment of India Act, 1935. ~ Similarly Article 174 is in pari
materia with Section 62 of Governnent of |ndia Act, 1935. Article 79 of
Constitution of India provides that there shall be a Parlianent for the Union which
shal | consist of President and two Houses respectively to be known as Council of
States and House of People. Article 83 provides that the Council of States shal

not be subject to dissolution. Article 85 provides that the President may, fromtine
to tinme, prorogue the Houses or either House and di ssolve the House of People.

Here again, since Council of States is a pernmanent body and not liable to

di ssolution, therefore, instead of using the expression 'either House', the
expression ' House of People has been enpl oyed, the sane being liable to

di ssolution. The same thing holds for the State Legislature under Art 168, Art 172
and Art 174 of the Constitution.

Fromthe aforesaid provisions, it is clear that the expressions "Houses",

"both Houses" and "either House" and "the House" are used synonymously with

the institutions known as Council of States and House of the People and are

i nt erchangeabl e expressi ons.

The matter may al so be exam ned from another angle. Under Article 86, the

President is enpowered to specially address either House of Parlianment or both
Houses assenbl ed together. Simlarly, under Article 87, the President is

enpowered to address both Houses of Parliament assenbl ed together. Under

Article 88, every Mnister and Attorney General has a right to speak or take part in
the proceedi ngs of either House. Article 98 provides that each House of

Parlianment shall have a Secretariat Staff and under clause (2) thereof, the
Parlianment is enpowered to nmake | aw for regulating the appoi ntment and

conditions of services of persons appointed to the Secretariat staff of either House
of Parlianent. Article 99 provides that every nmenber of either House of

Parliament shall, before taking his seat, make and subscribe before the President,
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or some person appointed in that behalf by himan oath or affirmation according to
the formset out for the purpose in the Third Schedule. Article 100 provides that al
guestions at any sitting of either House or joint sitting of the Houses shall be
determ ned by a majority of votes of the nenbers present and voting, other than

the Speaker or person acting as Chairnman or Speaker. Article 101 provides that no
person shall be a nenber of both Houses of Parlianment. Simlarly, Article 102

uses the expression 'either House of Parliament’. Article 103 again uses the
expression 'either House of Parliament’. Articles 104, 106 and 107 al so use the
expression 'either House of Parlianment’. This shows that the Constitution franers,
wher ever they wanted to nake sinilar provisions for both Council of States and
House of the People, have used the expressions "House", "either House" , "both
Houses"”, "Houses" only for the purpose of maintaining brevity and to avoid using
Counci | of States and House of the People again and again

Anal ogous provisions are found in the provisions dealing with the State

Legi sl ature under Part VI Chapter Il of the Constitution. Article 168 provides that
for every State, there shall be a Legislature which shall consist of the Governor and
in the States of Bihar, Mharashtra, Karnataka and Uttar Pradesh two Houses and

in other States one House. Sub-clause (2) thereof further provides that where there
are two Houses, one shall be known as the Legislative Council and the other as the
Legi sl ative Assenbly, and where there is only one House it shall be known as
Legi sl ative Assenbly. Sub-clause (2) of Article 172 provides that the Legislative
Council of a State is a permanent body which is not subject to dissolution. Under
Article 174(1), the CGovernor is enpowered to summpn the House or each House of

Legi slature of the State to neet at such time and place as he deens fit, but six
nont hs shall not intervene between its last sitting in one session and the date
appointed for its first sitting in the next session. Under clause (2) of Article 174
the CGovernor has power to prorogue the House -or either House and dissol ve the
Legi sl ati ve Assenbly. Here again, we find that since Legislative Council is a

per manent body, it cannot be dissolved and therefore, the expression 'Houses' does
not find place in Cause (2)(b) of Art.174.

Simlarly, in the case of State Legislature, there are provisions where the
Constitution makers have used the expression 'either House' 'both Houses’' and
"Houses of Legislature’ wherever they intended to apply simlar provisions to both
the Legislative Council as well as Legislative Assenbly.

Article 175 enpowers the Governor to address 'both the Houses assenbl ed

together’ and his power to send nessages to 'Houses of Legislature of the State.
Article 176 provides for a special address by the Governor to both the ' Houses’
assenbl ed together. Article 177 speaks of the rights of nministers and Advocate
CGeneral to speak in and take part in the proceedings of 'both Houses'. Article 187
dealing with Secretariat of the State Legislature uses the expressions, 'the House’
"each House, 'common to both Houses’ and ’'Houses’. The head note of Article

189 reads: "voting in Houses, power of Houses". Article 190 also refers to 'both
Houses'. Article 196, uses the expressions 'either House', ’'both Houses’, and
"Houses’ while referring to both the Legislative Assenbly and Legi sl ative Counci l
Simlarly, Article 197(2) also provides for-passage of a Bill by the "Houses of the
Legi sl ature’ of the State. Article 202 and Article 209 al so use the expression
"Houses’ while referring to both the Legislative Assenbly and Legi'sl ative Counci l
These provisions may be contrasted with Articles 169, 170, 171, 178, 179,

180, 181, 182, 183, 184, 185 and Article 186 which deal exclusively either with the
Legi sl ative Council or the Legislative Assenbly. Similarly, Articles 197 and 198

al so mention Legislative Assenbly and Legislative Council separately. Thus, the
Constitution nmakers have specifically referred to Legislative Assenbly and the
Legi sl ati ve Council wherever there was a need to do so.. Myreover, Articles 188,

191 and 193 while dealing with the respective matters specified therein nention
both Legislative Assenbly or Legislative council separately. Since the
Constitution was being drafted for the entire country and not for a particular State,
the Constitution framers thought it fit to specify the Legislative Assenbly or
Legi sl ative Council separately to avoid confusion in States having just the
Legi sl ative Assenbly and not the Legislative Council

It may be noted here that there is a difference in phraseology used in Arts.

99 and 188, which deal with oath or affirmati on of nenbers, Arts. 103 and 191

whi ch deal with disqualification of menbers and Arts. 104 and 193 which deal with
penalty for sitting and voting before making oath or affirmati on or when not
qualified or disqualified. Articles 99, 103 and 104 enploy the expression ’either
House’ while Arts. 188, 191 and 193 nention "Legislative Assenbly or Legislative
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Council". This difference in phraseol ogy can be explained on the basis of the fact
that there are many states where there is no Legislative Council, and therefore, in

this context, use of the expression "either House" in Arts. 188, 191 and 193 could
have been ni sl eadi ng.

Fromthe aforesaid provisions, it is manifest that there is no distinction

between the ' House' and ' Legislative Assenbly’. \Wherever the Constitution

nmakers wanted to make simlar provisions for Legislative Council as well as
Legi sl ative Assenbly, both together have been referred to as Houses and wherever
the Constitution nakers wanted to make a provisions exclusively for the
Legi sl ative Assenmbly, it has been referred to as Legislative Assenbly. For the

af oresai d reasons our conclusion is that the expressions "The House" or "either
House" in clause (2) of Art.174 of the Constitution and Legislative Assenbly are
synonynous and are interchangeabl e expressions. The use of expression "the

House" denotes the skill of Draftsnan using appropriate phraseology in the text of
the Constitution of India. Further the enpl oynment of expressions "the House or
"either House" do not refer to different bodies other than the Legislative Assenbly
or the legislative Council, as the case may be, and have no further significance.

2.(a) Is there any period of limtation provided under the Constitution of

I ndi a or 'Representation of the People Act for holding fresh election for
constituting new Legislative Assenbly in the event of prenmature dissol ution of
a Legislative Assenbly ?

In this context, we have looked into the provisions of the Constitution of

I ndia, but we do not find any provision expressly providing for any period of
limtation for constituting a fresh Legislative Assenbly on the premature

di ssolution of the previous Legislative Assenbly. On our interpretation of Article
174 (1), we have already held that it does not provide for any period of limtation
for holding elections within six nmonths fromthe date of last sitting of the session
of the dissolved Assenbly. Section 15 of the Representation of the People Act,
1951 provides that general election is requiredto be held for the purpose of
constituting a new Legi slative Assenbly on the expiration of duration of the

exi sting Assenbly or on its dissolution. Sub-section (2) thereof provides that for
constituting new Legislative Assenbly, the Governor shall by notification, on such
date or dates, as may be recommended by the El ection Comm ssion, call upon al
Assenbly constituencies in the State to el ect menbers in accordance with the

provi sions of the Act, rules and orders nmde thereunder. The proviso to sub-
section (2) of Section 15 of the Act provides that where an election is held

ot herwi se than on the dissolution of the existing Legi'slative Assenbly, no such
notification shall be issued at any time earlier than six nmonths prior to the dates on
whi ch the duration of that Assenbly woul d expire —-under the provision of clause

(1) of Article 172.

The aforesaid provisions also do not provide for any period of limtation for

hol ding el ections for constituting new Legislative Assenbly in the event of
premature dissolution of an existing Legislative Assenbly, excepting that election
process can be set in notion by issuing a notification six nmonths prior to the date
on which the normal duration of the Assenbly expires. Thus, the question arises

as to whether the Constitution framers have omitted by oversight to provide any
such period for holding election for constituting new Assenbly in an event of
premature dissolution or it was purposely not provided for in the Constitution. For
that purpose, we nmust | ook into the |egislative devel opnents and the Constitutiona
debat es precedi ng the enactrment of Constitution of India.

As earlier noticed, Sections 63D and 72B(1) of the CGovernment of India

Act, 1915 and Sections 8(1) and 21(1) of the Government of India Act, 1919
enmpower ed the Governor General in case of Indian Legislature and the Governor

in case of Provincial Legislature to dissolve either chanbers sooner than their
stipul ated period and appoint a date, nor nore than six nonths or, with the sanction
of the Secretary of the State, not nore than nine nonths fromthe date of

di ssolution for the next session of that Chamber. Thus the statutes thensel ves
provided a period of Iimtation within which elections were to be held for
constituting the new Chanber. The power of the Governor General to fix a date

for the next chanber was simlar to the powers exercised by the British Mnarch

hi storically under the British conventions.

However, in Governnment of India Act, 1935, the period of linmtation fixed

for holding election for constituting Legislative Council and Legislative Assenbly
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were di spensed with and under Schedule V, Para 20 to the Governnent of India

Act, 1935, the CGovernor General was enpowered to make rules for carrying out

the provisions of the Vth and Vith Schedule. Para 20 thereof as a whole, related
to matters consisting of elections and clause (3) particularly pertains to conduct of
elections. Simlarly, Schedule VI of Governnent of India Act, 1935 contai ned
provisions with respect to electoral roll and franchise. Thus, the conduct of

el ection was entrusted to the Executive and the Executive was enpowered to fix
the date or dates for holding elections for <constituting Federal Legislature as well
as Provincial Legislature.

When the question, who woul d conduct the el ections under Indian

Constitution was debated upon before the Constituent Assenmbly, concerns were
expressed by the nenbers of the Constituent Assenbly in entrusting the sanme in
the hands of the Executive and, in fact, there was unanimty anong the nenbers
that an independent Constitutional Authority be set up for superintendence,
direction, control andthe conduct of elections to Parlianent and Legi sl ature of
every State. In this connection, Dr. B.R Anbedkar stated before the Constituent
Assenbly thus:

"But the House affirned w thout any kind of dissent that in the

interest of purity and freedomof elections to the legislative bodies, it

was of the utnost inportance that they should be freed fromany kind

of interference fromthe executive of the day. In pursuance of the

deci sion of the House, the Drafting Comm ttee renoved this question

fromthe category of Fundanental Rights and put it in a separate part

containing Articles 289, 290 and so on. " Therefore, so far as the

fundanental question is concerned that the election machinery should

be outside the control of the executive Government, there has been no

di spute. What Article 289 does is to carry out that part of the decision

of the Constituent Assenbly. It transfers the superintendence,

direction and control of the preparation of the electoral rolls and of al

el ections to Parlianment and the Legislatures of States to a body

outsi de the executive to be called the El ecti on-Comn ssion."

It isin light of the aforesaid discussion, Article 324 was enacted and the
superintendence, direction, control and conduct of election was no nmore left in the
hands of the Executive but was entrusted to an autonomous Constitutiona

Authority i.e. the Election Commission. |t appears that since the entire matter
relating to the elections was entrusted to the El ection Commission, it was found to
be a matter of no consequence to provide any period of limtation for holding fresh
el ection for constituting new Legislative Assenbly in the event of premature

di ssol uti on. Thi s was deliberate and consci ous deci sion. However, care was taken
not to leave the entire matter in the hands of the El ection Conm ssion and,
therefore, under Article 327 read with Entry 72 of List | of VIIth Schedule of the
Constitution, Parlianent was given power subject to the provisions of the
Constitution to nmake provisions with respect to matters relating to or-in connection
with the election of either House of Parliament or State Legi slature, as the case
may be, including preparation of electoral roll. ~For the States al so, under Article
328 read with Entry 37 of List Il, the Legislature was enpowered to make

provi sions subject to the provisions of the Constitution with respect to natters
relating to or in connection with election of either House of Parliament or State
Legi sl ature, including preparation of electoral roll. ' Thus, the Parlianent was
enpowered to make | aw as regards natters relating to conduct of election of either
Parliament or State Legislature, without affecting the plenary powers of the

El ection Commission. |In this view of the matter, the general power of
superintendence, direction, control and conduct of election although vested in the
El ecti on Commi ssion under Article 324(1), yet it is subject to any |aw either nade
by the Parlianent or State Legislature, as the case nmay be which is also subject to
the provisions of the Constitution. The word ’election’ has been interpreted to
include all the steps necessary for holding election. In MS. GII vs. Chief Election
Conmi ssi oner (supra), A C Jose vs. Sivan Pillai and others (1984) 2 SCC 656

and Kanhiya Lal Omr vs. R K Trivedi and others (1985) 4 SCC 628, it has

been consistently held that Article 324 operates in the area | eft unoccupi ed by

| egi sl ation and the words ’superintendence, 'control’ ’'direction’” as well as
"conduct of all elections’ are the broadest of the terms. Therefore, it is no nore in
doubt that the power of superintendence, direction and control are subject to | aw
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made by either Parlianent or by the State Legislature, as the case may provided the
sanme does not encroach upon the plenary powers of the Election Conm ssion
under Article 324.
We find that the Representation of the People Act, 1951 al so has not
provided any period of limtation for holding election for constituting fresh
Assenmbly election in the event of premature dissolution of former Assenbly. In
this context, concerns were expressed by |earned counsel for one of the nationa
political parties and one of the States that in the absence of any period provided
either in the Constitution or in the Representation of the People Act, the El ection
Commi ssion may not hold election at all and in that event it would be the end of
denocracy. It is no doubt true that denmobcracy is a part of the basic structure of the
Constitution and periodical, free and fair election is substratum of denocracy. |If
there is no free and fair periodic election, it is end of denobcracy and the sane was
recognized in MS. G Il vs. Chief Election Comm ssioner (1978) 1 SCC 404
t hus:

" Afree and fair election based on universal adult franchise is
the basic, the regulatory procedures vis--vis the repositories of
functions and the distribution of |egislative, executive and judicative
roles in the total schene, directed towards the hol ding of free
el ections, are the specifics.. The super authority is the Election
Conmi ssion, the kingpin is the returning officer, the ninions are the
presiding officers in the polling stations and the el ectoral engi neering
isin conformty withthe elaborate |egislative provision."

Simlar concern was raised in the case of A C. Jose vs. Sivan Pillai and

others (1984) 2 SCC 656. |In that case, it was argued that if the Comm ssion is
armed with unlinmted arbitrary powers-and if it happens that the persons manning
the Commi ssion shares or is wedded to-a particul ar ideology, he could by giving

odd directions cause a political havoc or bring about a Constitutional crisis, setting
at naught the integrity and i ndependence of the electoral process, so inportant and
i ndi spensabl e to the denocratic system Si m | ar apprehensi on was al so voiced in
MS. GII vs. Chief Election Conm ssioner (supra). The aforesaid concern was

nmet by this Court by observing that in case such a situation ever arises, the
Judiciary which is a watchdog to see that Constitutional provisions are upheld
woul d step in and that is enough safeguard for preserving denocracy in the

country.

However, we are of the view that the enpl oynent of words "on an

expiration" occurring in Sections 14 and 15 of the Representation of the People
Act, 1951 respectively show that Election Conmission i's required to take steps for
hol ding el ection inmedi ately on expiration of the termof the Assenbly or its

di ssol ution, although no period has been provided for. Yet, there is another
indication in Sections 14 and 15 of the Representation of the People Act that the
el ection process can be set in notion by issuing of notification prior to the expiry
of six nonths of the nornmal term of the House of People or Legislative Assenbly.
Clause (1) of Article 172 provides that while promul gation of enmergency is in
operation, the Parliament by |law can extend the duration of the Legislative
Assenbly not exceeding one year at a tinme and this period shall not, in any case,
extend beyond a period of six months after promul gati on has ceased to operate.
Further, under Articles 123 and 213, the life of an ordi nance pronul gated ei't her by
the President or by the Governor, as the case nmay be, is six nonths and r epeated
promul gati on of ordi nance after six nonths has not “been wel coned by this Court.
Agai n, under Articles 109, 110, and 111 and anal ogous Articles for State

Assenbly, Mney Bill has to be passed by the House of People or by the

Legi sl ative Assenbly. The aforesaid provisions do indicate that on the premature

di ssol ution of Legislative Assenbly, the Election Commission is required to
initiate immedi ate steps for holding election for constituting Legislative Assenbly
on the first occasion and in any case within six nonths fromthe date of premature
di ssolution of the Legislative Assenbly.

2 (b) Is there any limtation on the powers of the El ection Comm ssion to
franme schedul e for the purpose of holding election for constituting Legislative
Assenbly ?

So far as the fram ng of the schedul e or cal endar for election of the
Legi sl ative Assenbly is concerned, the same is in the exclusive domain of the
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El ecti on Comm ssion, which is not subject to any law franed by the Parlianent.
The Parlianment is enpowered to frame |aw as regards conduct of elections but
conducting elections is the sole responsibility of the Election Commssion. As a
matter of law, the plenary powers of the Election Conm ssion can not be taken
away by law franed by Parlianent. |[|f Parlianment nakes any such law, it would
repugnant to Article 324. Holding periodic, free and fair elections by the El ection
Conmi ssion are part of the basic structure and the sanme was reiterated in Indira
Nehru Gandhi vs. Raj Narain (1975) Suppl. 1 SCC 1 which run as under

"198. This Court in the case of Kesavananda Bharati (supra) held by

majority that the power of anendment of the Constitution contained in

Article 368 does not permt altering the basic structure of the

Constitution. All the seven Judges who constituted the majority were

al so agreed that denocratic set-up was part of the basic structure of

the Constitution. Denobcracy postulates that there should be

peri odi cal elections, so that people may be in a position either to re-

elect the old representatives or, if they so choose, to change the
representatives and elect in their place other representatives.

Denocracy further contenplates that the el ections should be free and

fair so that the voters nay be in a position to vote for candi dates of

their choice. Denobcracy can indeed function only upon the faith that

el ections-are free and fair and not rigged and mani pul ated, that they

are effective instruments of ascertaining popular will both in realty

and formand are not mere rituals calculated to generate illusion of

def ence to nass opinion. ."

The sane is al so evident from Sections 14 and 15 of the Representation of

Peopl e Act, 1951 which provide that the President or the Governor shall fix the

date or dates for holding elections on the recommendati on of the El ection
Conmission. It is, therefore, manifest that fixing schedule for elections either for
the House of People or Legislative Assenbly is in the exclusive domain of the

El ecti on Comm ssi on.

(3) Application of Article 356

It appears that the interpretation of Art.174(1) of the Constitution by the

El ection Commission in its order was mainly influenced by the past practice

adopted by the El ection Conm ssion holding elections for constituting fresh
Legi sl ative Assenbly within six nonths of the last sitting of the dissolved House.

It al so appears that the gratuitous advice of application of Art.356 by the El ection
Conmission inits order was in all its sincerity, “although now on our interpretation
of Article 174(1), we find that it was m splaced. However, the Election

Commission in its witten subm ssion has stated thus:

" The decision, contained in the El ection Comm ssion’s

order dated 16.8.2002, was taken wi thout reference to

Article 356. However, it was nerely pointed out that

there need be no apprehension that there would be a

constitutional inpasse as Article 356 coul d provide a

solution in such a situation".

In that view of the matter and the view we have taken in regard to the
interpretation of Art.174(1), there is no need to go further into the question of
application of Art.356 in the context of the order of the Election Comr'ssion out
of which the Reference ari ses.

As a result of the aforesaid discussion, our conclusions are as foll ows:

a) The Reference nade by the President of India under Article
143(1) arises out of the order of the Election Comn ssion dated
19. 8. 2002 and the questions raised therein are of public

i mportance and are likely to arise in future. Further, there being
no decision by this Court on the questions raised and a doubt
having arisen in the mnd of the President in regard to the
interpretation of Article 174(1) of the Constitution, the

Ref erence is required to be answered.

b) Article 174(1) of the Constitution relates to an existing, live and
functional Legislative Assenbly and not to a dissol ved
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Assenbl y.

c) The provision in Article 174(1) that six nmonths shall not
i ntervene between its last sitting in one session and the date
appointed for its sitting in the next session is nandatory and
relates to the frequencies of the sessions of a live and existing
Legi sl ati ve Assenbly and does not provide for any period of
limtation for holding fresh elections for constituting
Legi sl ative Assenbly on premature dissolution of the

Assenbl y.

d) The expressions "the House", "either House" is synonynous
with Legislative Assenbly or Legislative Council and they do

not refer to different bodies other than the Legislative Assenbly
or the Legislative Council, as the case may be.

e) Nei t her under the Constitution nor under the Representation of
the People Act, any period of lintation has been prescribed for
hol di ng el ection for constituting Legislative Assenbly after
premature di ssol ution of 'the existing one. However, in view of
the schene of the Constitution and the Representation of the
Peopl e Act, the elections should be held within six nonths for
constituting Legislative Assenbly fromthe date of dissolution

of the Legislative Assenbly.

f) Under the Constitution, the power to frane the cal endar or
schedul e for elections for constituting Legislative Assenbly is
within the exclusive domain of the El ection Comm ssion and

such a power is not subject to any law either made by

Parlianment or State Legislature.

0) In view of the affidavit filed by the Election Conm ssion
during hearing of the Reference, the question regarding the
application of Article 356 is not required to be gone into.

In accordance with the foregoing opinion, we report. on the questions
referred as foll ows:
Question No. (i)

Thi s question proceeds on the assunption that Article 174 (1) is also
applicable to a dissolved Legislative Assenbly. W have found that the
provision of Article 174(1) of the Constitution which stipulates that six

nont hs shall not intervene between the last sitting in one session and the

date appointed for its first sitting in the next session is nmandatory in nature
and relates to an existing and functional Legislative Assenbly and not to a

di ssol ved Assenbly whose |life has come to an end and ceased to exist.

Further, Article 174(1) neither relates to elections nor does it provide any
outer limt for holding elections for constituting Legislative Assenbly. The
superintendence, direction and control of the preparation of electoral roll and
conduct of holding elections for constituting Legislative Assenbly is in the
excl usive domain of the Election Conmi ssion under Article 324 of the
Constitution. In that view of the matter, Article 174(1) and Article 324
operate on different fields and neither Article 174(1) is subject to Article 324
nor Article 324 is subject to Article 174(1) of the Constitution.

Question No. (ii):

Thi s question al so proceeds on the assunption that Article 174(1) is

al so applicable to a dissolved House. On our interpretationof Article

174(1), we have earlier reported that the said Article is inapplicable to a

di ssol ved Legi sl ative Assenbly. Consequently, there is no infraction of the
mandate of Article 174 (1) in preparing a schedule for el ections to an
Assenbl y by the Election Commi ssion. The Election Comrmission inits

witten submi ssions stated thus:

"The deci sion, contained in the Election Conm ssion’s
order dated 16.8.2002, was taken w thout reference to
Article 356. However, it was nerely pointed out that
there need be no apprehension that there would be a

constitutional inpasse as Article 356 could provide a
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solution in such a situation".

In that view of the matter, the question of applicability of Article 356 on the
infraction of the provisions of Article 174 |oses nuch of its substance and,
therefore, application of Article 356 is not required to be gone into.

Question No. (iii):

Agai n, this question proceeds on the assunption that the provisions of
Article 174(1) also apply to a dissolved Assenbly. In view of our answer to
guestion No. (i), we have already reported that Article 174(1) neither applies
to a prematurely dissolved Legislative Assenbly nor does it deal with
el ections and, therefore, the question that the Election Commssion is
required to carry out the nandate of Article 174(1) of the Constitution does
not arise. Under Article 324, it is the duty and responsibility of the El ection
Commi ssion to hold free and fair elections at the earliest. No efforts should
be spared by the Election Conmssion to hold tinely elections. Odinarily,
| aw and order or public disorder should not be occasion for postponing the
el ections andit would be the duty and responsibility of all concern to render
al | assistance, cooperation and aid to the El ection Conmi ssion for hol ding
free and fair elections.

The Reference is answered accordingly.




