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ACT:

Def ence of India Rules, 1962, sub-r. 4 of r. 30 and Bonbay
Conditions of Detention Oder, 1951-Book witten by detenu
in jail-Request to send it out of (jail for publication-State
CGovernment whet her can refuse request -H gh Court whether
can he noved under Constitution of India, Art. 226.

HEADNOTE:

The first respondent was detained by the Governnent ~ of
Maharashtra wunder r. 30(1) (b) of the Defence of “India
Rul es, 1962. The conditions of detention under sub-rule 4
of r. 30 of -the said rules were prescribed to be the same
as those wunder the Bonmbay Conditions of Detention O der,

1951. Wil e so detained the first respondent wote a / book
of scientific interest and sought permission fromThe /State
Government to send it out of jail for publication. The

request having been rejected he filed a wit petition | under
Art. 226 of the Constitution praying for a direction to the
State Government to permit himto send out the rmanuscript
for Publication. The High Court held that The book was in
no way prejudicial to the defence of India etc., and all owed
the petition. The State Governnent by special | eave
appealed to this Court.

It was contended on behalf of the, appellant that the first
respondent not being a free person could exercise only such
privileges a,-, were conferred on him by the order of
detention, and the Bonbay Conditions of Detention Oder,
1951 which regul ated the terns of the respondent’s detention
did not confer on himany privilege or right to wite a book
and send it out of the prison for publication.
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HELD : (i) It cannot be said that the Bonbay Conditions of
Detention Oder, 1951 which lays down the condi tions
regulating the restrictions on the liberty of a detenu

conferred only certain privileges on the detenu. |If this
argunent were to be accepted it would mean that the detenu
could be starved to death, if there was no condition
providing for giving food to the detenu. |In the matter of
liberty of a subject such a construction shall not be given
to the said rules and regulations unless for conpelling
reasons. [708 C D

(ii) The said conditions regulating the restriction on the

personal liberty of a detenu are not privileges conferred on
him but are the conditions subject to which his liberty can
be restricted. As there is no condition in the Bonbay

Conditions of Detention Order, 1951, prohibiting a detenu
fromwiting a book or sending it for publication, the State
of Maharashtra inrefusing to allow the sane infringed the

personal liberty of the first Respondent in derogation of
the | aw whereunder he was detained. [708 E]
(iii) The effect of the President’s order under Art. 359

of the Constitution was that the right to nove the High
Court or the Suprene Court remained suspended during the
peri od of emergency if a person was deprived of his persona

liberty under the Defence of India Act, 1962, or any rule or
order nmde thereunder. |If a person was deprived of his
personal |iberty not under the Act or rule or order nmade
t hereunder but in contravention thereof his-right to nove
the said courts in that regard would not be suspended. [705
C D

703

Since the State Governnment’s refusal to allow publication of
the first respondent’s book was in contravention and
derogation of the '|aw under which he was detai ned he had
the right to nove the High Court under Art. 226 and the said
Hi gh Court was enpowered to issue an appropriate wit or
direction to the said Governnment to act in accordance wth
I aw.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Cri m nal Appeal No. 107 of
1965.

Appeal by special |eave fromthe judgnent and order, dated
June 22, 1965 of the Bonmbay High Court in Crimnal Applica-
tion No. 613 of 1965.

Niren De, Additional Solicitor-General and B. R G K
Achar, for the appellant.

R K. Garg, D. P. Singh, M K Ramanurthi and S. C ~ Agar-
wal a for respondent No. 1.

The Judgnent of the Court was delivered by

Subba Rao J. Prabbakar Pandurang Sanzgiri, who has been
det ai ned by the CGovernnent of Mharashtra under S. 30(1)(b)
of the Defence of India Rules, 1962, in the Bonbay District
Prison in order to prevent himfromacting in a manner pre-
judicial to the defence of India, public safety and
mai nt enance$ of public order, has witten, wth t he
perm ssion of the said CGovernment, a book in Marathi under
the title "Anucha Antarangaat" (lnside the Atom. The
| earned Judges of the H gh Court, who had gone through the
table of contents of the book. expressed their opinion on
t he book thus :

............ we are satisfied that t he
manuscri pt book deals wth the theory of
elementary particles in -in objective way.
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The manuscript does not purport to be a
research work but it purports to be a book
witten with a view to educate the people and
di sseni nate know edge regardi ng guant um
theory."
The book is, therefore, purely of scientific interest and it
cannot possibly cause any prejudice to the defence of India,
public safety or mai ntenance of public order. |In Septenber,
1964, the detenu applied to the Governnent of Mharashtra
seeking permission to send the nmanuscript out of the jai
for publication; but the Government by its letter, dated
March 27, 1965, rejected the request. He again applied to
the Superintendent, Arthur Road Prison, for permission to
send the manuscript out. and that too was rej ected.
Thereafter, he filed a petition under Art. 226 of the
Constitution in the H gh Court of Mharashtra at Bonbay
704
for directing the State of Maharashtra to permit himto send
out the /‘manuscript of the book witten by him for its
eventual ‘publication. The Governnent of Maharashtra in the
counter-affidavit did not allege that the publication of the
sai d book woul d be prejudicial to the objects of the Defence
of India Act, but averred that the Governnent was not
required by law to permt the detenu to publish books while
in detention. The H gh Court of Bonbay held that the «civi
rights and liberties of a citizen werein no way curbed by
the order of detention and that it was always open to the
detenu to carry on his activities within the conditions
governing his detention. It further held that there were no
rules prohibiting a detenu fromsending a book outside the
jail with a viewto get it published. In that view the High
Court directed the Governnment to all owthe manuscript book
to be sent by the detenu to his wfe for its ‘eventua
publ i cati on. The State of Maharashtra has preferred the
present appeal against the said order of the H gh Court.
The contentions of the | earned Additional Solicitor / Genera
may be briefly stated thus : Wien a person is detained he
loses his freedom he is no longer a free ‘man and,
therefore, he can exercise only such privileges as are
conferred on himby the order of detention. The  Bonbay
Conditions of Detention Oder, 1951. which regulates the
terns of the first respondent’s detention, does not confer

on himany privilege or right to wite a book and send it out

of the prison for publication. |In support of his contention
he relies wupon the observations of Das,~J., as he then
was, in A K. Copal an v. State of Mudras(1l) wherein the

| earned Judge has expressed the view, in the context of
fundanental rights, that if a citizen |oses the freedom of
his person by reason of a |awful detention, he cannot ~ claim
the rights under Art. 19 of the Constitution as the rights
enshrined in the said article are only the attributes of a
free man.

M. Garg, |earned counsel for the detenu, raised before us
the following two points : (1) a restriction of the nature
i nposed by the Governnent on the detenu can only be nade by
an order issued by the appropriate Governnent under cls. (f)
and (h) of sub-r. (1) of r. 30 of the Defence of India
Rul es, 1962, hereinafter called the Rules, and that too in
strict conpliance with s. 44 of the Defence of India Act,
1962, hereinafter called the Act, and that as the impugned
restriction was neither nade by such an order nor did it

conply with s. 44 of the Act, it was an illegal restriction
on his personal liberty; and (2) neither the detention order
nor the

(1) [1950] S.C.R 88, 291.
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condi tions of det ention whi ch gover ned t he first
respondent’ s detention enabl ed the Government to prevent the
sai d respondent from sendi ng his manuscript book out of the
prison for publication and, therefore, the order of the
CGovernment rejecting the said respondent’s request in that
regard was il l egal

Article 358 of the Constitution suspends the provisions of
Art. 19 of Part IlIl of the Constitution during the period
the proclamati on of energency is in operation; and the order
passed by the President under Art. 3 5 9 suspended the
enforcenent, inter alia, of Art. 21 during the period of the
sai d energency. But the President’s order was a conditiona

one. In effect it said that the right to nove the High
Court or the Suprene Court remained suspended if such a
person had been deprived of his personal |liberty under the
Def ence of India Act, 1962, or any rule or order made
t her eunder.. If~ a person was de lived of his persona

liberty not under the Act or a rule or order nmde thereunder
but in ‘contravention thereof, his right to nove the said
Courts in-that regard would not be suspended. The question

therefore. in this case is whether the first respondent’s
liberty has been restrictedin ternms of the Defence of India
Rul es wher eunder he was det ai ned. | f it was in

contravention of the said Rules, he would have the right to
approach the H gh Court under Art. 226 of the Constitution
In exercise of the Dower conferred on'the Central Governnent
by s. 3 of the Act, the Central CGovernment made the Defence
of India Rules. Under s. 30 of “the Rules the Centra
CGovernment or the State CGovernnent, if it is satisfied wth
respect to any person-that in order to prevent. him from
acting in any nmanner prejudicial to the nmatters nentioned
therein, it 1is necessary so to do, may nake an order
directing that he be detained. Under subr. 4 thereof he
shall be liable to be detained in such place and under | such
conditions as to mmintenance, discipline and the punishment
of the offence and the breaches of discipline as the Centra
Covernment or the State Governnent, as the case may be, may
fromtinme to time determine. |n exercise of the power con-
ferred under sub-r. (4) of r. 30 of the Rules, the
CGovernment of . Maharashtra determ ned that the conditions as
to maintenance, discipline and the punishnent  of offenses
and breaches of discipline governing persons orderedto be
detained in any place in the State of Miharashtra, shall ~ be
the same as those contained in the Bonbay Conditions of
Detention Oder, 1951. The Bonbay Conditions of Detention
Order, 1951, does not contain any condition as regards the
witing of books by a detenu or sending themout of jail for
publication. Briefly stated, the schene of the said

p. C. and 1./65-2

706

provisions is that a person can be detained if the
appropriate Government is satisfied that in order to prevent
him fromdoing the prejudicial acts mentioned in r. 30  of
the Rules it is necessary to detain himin prison subject to
the conditions inposed in the manner prescribed in sub-r
(4) of r. 30 of the Rules. To put it in a negative form no
restrictions other than those prescribed under sub-r. (4) of

r. 30 can be inposed on a detenu. If the appropriate
authority seeks to impose on a detenu a restriction not so
prescribed, the said authority will be interfering with the
personal liberty of the detenu in derogation of the |aw

whereunder he is detained. |f that happens, the High Court,
in terms of Art 226 of the Constitution, can issue an
appropriate wit or direction to the authority concerned to
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act in accordance with | aw.

We have gone through the provisions of the Bonbay Conditions
of Detention Oder, 195 1. There is no provision in that
Order dealing with the witing or publication of books by a
det enu. There is, therefore, no restriction on the detenu
in respect of that activity. Sub-rule (iii) of r. 17 of the
said Order reads

"All letters to and from security prisoners
shall be censored by the Comm ssioner or the
Superintendent, a%the case may be. |If in the
opi ni on of t he Conmi ssi oner or t he

Superintendent, the dispatch or delivery of
any letter is likely to be detrinental to the
public interest or safety or the discipline of
the place of  detention, he shall ei t her
wi t hhold such letter, or despatch or deliver
it after deleting any objectionable portion

t herefrom In respect of the censoring of
letters of security pri soners, the
Conmi ssi oner or the Superintendent shal

conply wi-t'h any gener al or speci a

i nstructions issued by Governnent."
The Maharashtra Government has not relied upon this rule.
In deed, in the counter-affidavit its case was not that it
prohi bited the sendi ng-of the book for publication under the
said sub-rule, but that it was not required by law to permt
the detenu to publish books while in-detention; nor was it
its case before the H gh Court that the publication of this
book was detrinental to public interest or safety or the
di sci pline of the place of detention. Prinmafacie the said
sub-rule applies only to letters to and from security priso-
ners and does not regul ate the sending out of prison books

for publication. |I|ndeed, the |earned Additional Solicitor
General does not rely upon this provision

707

Let us now consider the validity of the argunent  of the
| earned Additional Solicitor General. He relies wupon the

foll owi ng observations of Das, J., as he then was, in A K
Copal an’s case(1l), at p. 29 1.
"If a man's person is free, itis then and
then only that he can exercise a variety of
other auxiliary rights, that is to say, he
can, within certainlimts, speak what he
likes, assenble where he Ilikes, form any
associ ations or unions, nove about freely as
his ’"own inclination may direct,’ reside and
settle anywhere he likes and practise any
profession or carry on any occupation, trade
or busi ness. These are attributes of/  the
freedom of the per-son and are consequently
attached to the person."’
Rel yi ng upon these observations it is argued that freedomto
publish is only a conponent part of that of speech and
expression and that in the light of the said observations,
as the detenu ceased’ to be free in view of his detention
he cannot exercise his freedomto publish his book. In
other words, as he is no longer a free man, his right to
publish his book, which is only an attribute of persona
liberty, is lost. The principle accepted by Das, J., as he
then was, does not appear to be the basis of the conclusion
arrived at by the other |earned Judges who agreed with his
concl usi on. Different reasons are given by the |earned
Judges fro arriving at the same conclusion. As has been
pointed out by this Court in the second Kochunni’s case(2)
the views of the | earned Judges may be broadly summarized
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under the following heads : (1) to invoke Art. 19(1) of the
Constitution, a law shall be nade directly infringing that
right; (2) Arts. 21 and 22 constitute a self-contained code;
and (3) the freedons in Art. 19 postulate a free nan

Therefore, it cannot be said that the said principle was
accepted by all the | earned Judges who took part in A K

CGopal an’s case("). The apart, there are five distinct |lines
of thought in the matter of reconciling Art. 21 with Art.
19, nanely, (1) if one loses his freedomby detention, he
| oses all the other attributes of freedomenshrined in Art.

19; (2) personal liberty in Art. 21 is the residue of
personal liberty after excluding the attributes of that
liberty enbodied in Art. 19; (3) the personal liberty

included in Art. 21 is wi de enough to include sone or all of
the freedonms nentioned in Art. 19, but they are two distinct

fundanental rights ~-a lawto be valid shall not infringe
both the rights; (4) the expression "law' in Art. 21 nmeans a
valid [law and, therefore, evenif a person's liberty is

deprived by | aw of detention, the said | aw

(1) [1950] S.C. R 88.

(2) [1960] 3 S.C R 887.

708

shall not infringe “Art. 19; and (5) Art. 21 applies to
procedural |aw, whereas Art. 19 to substantive law relating
to personal liberty. W do not propose to pursue the matter
further or to express our opinion one way or other. W have
only nmentioned the said views to show ‘that the view
expressed by Das, J., as he then was, in A K Gopalan’s
case(l) is not the llast word on the subject.

In this case, as we have said earlier, we are only concerned
with the question whether the restriction inposed on the
personal liberty of the first respondent is in terns of the
rel evant provisions of the Defence of India Rules. Her e,
the first respondent’s liberty is restricted under the
Def ence of India Rule’'s subject to conditions determined in
the manner prescribed in Sub-r. (4) of r. 30 thereof. We
find it difficult to accept the argunent that the Bonbay
Conditions of Detention Oder, 1951, which lays ‘down the
conditions regulating the restrictions on the liberty of a
detenu, conferred only certain privileges on the detenu. |If
this argument were to be accepted, it would nean that the
detenu could be starved to death, if there was no condition
providing for giving food to the detenu. |In the matter of
liberty of a subject such a construction shall not be given
to the said rules and regul ations, unless- for - conpelling
reasons. We, therefore, hold that the said conditions
regulating the restrictions on the personal liberty of a
detenu arc not privileges conferred on him ‘but are the
conditions subject to which his liberty can be restricted.
As there is no conditionin the Bonbay Conditions of
Detention Order, 1951, prohibiting a detenu fromwiting a
book or sending it for publication, the State of Mharashtra
infringed the personal liberty of the first respondent in
derogation of the | aw whereunder he is detained.

The appellant, therefore, acted contrary to lawin refusing
to send the manuscript book of the detenu out of the jail to
his wife for eventual publication.

In the view we have taken, another argunment advanced by M.
Garg, namely, that the restriction can only be inposed by an
order made under s. 30 (f) or (h) of the Rules and that too
in strict conpliance with s. 44 of the Act need not be
consi der ed. That question may arise if and when an
appropriate condition is inposed restricting the liberty of
a detenu in the matter of sending his books for publication

W do not express our view on this question one way or
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ot her.

In the result, the order passed by the Hgh Court is
correct. The appeal fails and is disnissed.

Appeal dism ssed.

(1) [1950] S.C.R 88.

709




