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ACT:

Sick Textile Undertakings (Taking over of Management) Act,
1972--S. 8, Scope of-Construction of the words "w nding up"
occurring in Sec. 8--Sick Texti le Undert aki ngs
(Nationalisation) Act, 1974 S. 35, r/w S. 2(1l)(a), Scope of-
Effect of the interimorder’ of this Court  dt. 28-9-1973
expl ai ned.

HEADNOTE

The appellant MS. T.C. had taken a lease of the ‘origina
conpany known as R B. Bansilal Abhir Chand Spinning and
Weaving MIIls (P) Ltd., H nganghat (Mharashtra). The said
conpany was ordered to be wound up by an order dated 1-10-
1965 and an official Liquidator was appointed. On 3-2-1967,

a lease for the running of the mll was taken by the
governnment of Maharashtra which was handed over to the
appel lant for running the mll on behalf of the state. At

the time of taking over, the appellant did not take
possession of all materials which it considered unnecessary
as it did not want to pay hi gher conpensation. Consequently
several itens were segregated and handed over to the
of ficial Li qui dat or. On 31-12-1972 the Sick Textile
Undertakings (Taking over of Managenent)  Act, 1972 was
passed and was given retrospective operation w e.f. 31-10-
1972 the date of its earlier ordinance. |In January 1973, a
Wit Petition was filed in this Court challenging the  cons-
titutional validity of the Managenent Act of 1972 and 'while
the Wit Petition was pending an interimorder dated 28-9-
1973 was passed viz.; "Upon hearing Counsel, the  Court

directed that the maintenance of status quo shall continue
pendi ng disposal of the Wit Petition except that the
liquidation proceedings wll go on, but there will be  no

di stribution of noney anbngst <creditors or contributors
until further orders." On 16-11-73 neetings were held before
the official liquidator to consider the effect of the
interim order and ultimately the official liquidator, wth
the concurrence of the representatives of the erstwhile

directors of the Conpany, decided that the assets of the
conpany may be realised by the official |iquidator. On
19-4-74 the official Liquidator reported to the court for
granting permission for sale of certain noveable such as
furniture duplicating machines and machinery scrap etc. on
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which the conpany ’'court directed notice to the Additiona
CGovernment Pleader. On 30-4-1974, the appellant appeared
and wanted time for filing objections but no objections were
filed and the conpany judge by its order dated 25-6-1974
directed the official liquidator to sell the said assets and
realise the price thereon. On 28-6-1974, certain directors
were sought by the official liquidator for approving the
proposed purchasers which was granted and the itens were
sold for Rs. 72,501/-. On 3-7-1974 the court accepted the
of fer of respondents 2 and 3 and nine days later, the court
granted permssion for renoval of the materials by the
purchasers, but because of sone |abour troubles, the
materials could not be taken physical possession of by the
pur chasers. The Division Bench of the Borbay Hi gh Court
dism ssed the appeal filed by the appellant against the
order of the court directing the sale of the articles on the
ground that as this court by virtue of its interim order
dt. 28-9-1973 had authorised the sale of the articles, the
court ‘was fully justified in ordering the sale of these
articles.

Al'l owi ng the appeal by special leave, the Court,

HELD : 1. The Hi gh Court has not properly construed the
interim order ,of this Court and was wunder an erroneous
i mpression of law that this Court

by itsinterim order had in fact authorised the sale
which in law is invalid.

[ 503- B]

2.The interpretation put upon the interimorder by the

H gh Court 1is not ,correct. “The order of this Court
directing the, maintenance of status quo did clot  inmpliedy
ambunt to suspension of the provisions of the  Managenent
Act. [503-D]

500

3. Though S. 8(1) of the Managenent ‘Act does not place | an
absol ute enbargo on the continuance of the proceedings for
the winding up of a textile company, it inmposes an inmportant
condition for the continuance of ‘the proceedings, nanely,
that the consent of the Central Governnent should be
obt ai ned. [503F]

4. \When this Court passed the interimorder dt. 28-9-1973
and 'allowed the |iquidation proceedings to continue it, it
only meant that the proceedings should conti nue in
accordance with law and if the law enjoined any condition
the sane nmust be conplied with. in view of the provisions of
S. 8 of the Managenent Act, the consent ~of the Centra
CGovernment was necessary, so the order of this Court would
be interpreted as neaning that the proceedings. could

continue after the official |iquidator obtained the consent
of the Central Government u/s 8 of the Managenment / Act.
[ 503F-F

5. The order passed by this Court did not given any  free
licence to the parties to act in disobedience of the
mandat ory provisions of the Act and continue the proceedi ngs
wi thout conplying with the conditions enjoined by S. 8 of
the Managenent Act. Wthout the consent of the Centra
CGovernment the liquidation proceedings could not continue
and the Conmpany Judge was not legal,, justified in ordering
the sal e of the noveabl es w thout obtaining the sanction of
the Central CGovernnent. [503G H, 504A]

6. The words " winding up" in S. 8 of the Managenment Act
nmust be given the wi dest possible anplitude in order to
serve the purpose of the Act, nanely, to control the
proceedi ngs of a textile conmpany which is in |liquidation, by
the Central CGovernnment. Wether the conpany had been wound
up or whether the proceedings for the "winding up of the
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conpany had been continuing would make no difference so far
as the application of Section 8 of the Managenent Act s
concer ned. It is not possible, therefore to construe the
words "winding wup" in such a narrow sense, viz. that it
applies nerely to proceedings for the winding up of a
textile conpany, so as to defeat the very object of the
Managenent Act. [504B-D]

7.0n a pr oper construction of S. 35 of t he
Nati onal i sati on Act, which reproduced the provisions of S. 8
of the Managenent Act in a different formthe permission of

the conpany judge given to official liquidator to sell the
noveables would fall within the mischief of S. 35 of the
Act. [504-QF

8.1n view of the definition of the word "Appointed day"

in Sections 2(1)(a) of the Nationalisation Act, it is clear
that the Act, after being passed’ would by virtue of its
statutory fiction, take effect-.fromthe 1st day of April’
1974 and all proceedings taken after this day wthout the
perm ssion of the Central Governnent would beconme void ab
initio.. The H gh Court was in error in not giving effect to
the statutory fiction contained in S. 2(1)(a) of the
Nati onal i sation Act, by explaining away that as t he
Nati onal i sation Act was in fact passed after the court had
granted perm ssion to sell, it could not affect the sale at
al | . Even t hough /the Nationalisation Act nmay have cone in
force on a later date, the statutory fiction contained in
the Act nust be fully given effect to by the court even if
the effect of the sanme is to nullify anorder passed
prior to the passing of the Act. [504G 14, 505A-B, F]

East End Dwel lings Co. Ltd. v. Finsbury Borough Council 1952
A. C. 109" quoted with approval ; M. Boucher Pierre Audre v.
Superi ntendent, Centralfail’ Ti har, ~ New Del hi = Al.R
1975 S. C. 164 appli ed;

9. The express provision of S. 35 of the  Nationalisation
Act clearly voided the sale which took place wunder the
orders of the conmpany judge after the Act would be deened to
have cone into force. The order by which the articles were
sold was void in law and conpl etely destitute of any /| ega
effect. The Interimorder passed by this Court on 28-9-1973
could not have had the, effect of authorising the sale which
was voi d under the statute. [505 F- (@
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JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 777 of 1975.
Appeal by Special Leave fromthe Judgment and Order dated
the 27th Feb., 1975 of the Bonbay Hi gh Court (Nagpur Bench)
in Conpany Appeal No. 4 of 1974 in Conpany Petition No. 12
of 1965.

S.N.  Kacker, Sol. General of India, T. V. S. N Chari

for the Appell ant.

M K. D. Nanbodooiry, S. V. Deshpande, S. Bal akrishnan for
Respondent No. 1

P. R Midul, Shiv Pujan Singh for Respondents 2 and 3

The Judgnment of the. Court was delivered by

FAZIL ALI, J : This appeal by special |eave turns upon the
interpretation of an interimorder passed by this Court on
28th Septenber, 1973 in a wit petition challenging the
validity of the Sick Textile undertakings (Taking over of
Managenent) Act, 1972 as also the inmpact of the Sick Textile
Undert aki ngs (Nationalisation) Act, 1974 on the proceedi ngs
taken in this case both before and after, the passing of the
interimorder by this Court.
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For short we shall refer to the appellant Maharashtra State
Textile, Corporation as MS.T.C., the Oficial Liquidator as
oL, the Sick Textile Undertakings (Taking Over of
Managenment) Act of 1972 as the Miunagenment Act and in case of
the Ordinance which ha preceded that Act as the Managenent
Ordi nance. The Sick Textile Undertakings (Nationalisation)
Act 1974 will be referred to as the Nationalisation Act.
The point involved lies within a very narrow conpass and
the H gh Court appears to have travelled unnecessarily into
t he wealth of details regarding the history of t he
pr oceedi ngs and has entered into nmeti cul ous detail $
regardi ng the provisions of the Acts concerned although for
the purposes of this case it was necessary to refer only to
a few provisions of  the Managenent Act and t he
Nati onal i sation Act.
In order to appreciate the point in controversy in the
instant case it may be’ necessary to, give a brief survey of,
the facts leading up-to the inmpugned order. The appellant
MS.T.C. 'had takena | ease of the original conmpany known"
as. R B.. Bansilal Abhir Chund Spinning and Weaving MIlls
(P) Ltd. - H ngangbat (Maharashtra). By an order dated 1.
10. 1965 the said conpany was ordered to be wound up and an
O ficial Liquidator of the conpany was appoi nted. On 3rd
February, 1967 a lease for the running of the mll was taken
by the Governnent 'of Maharashtra which was handed over to
MS.T.C. for running the nill on behal f of the State. At
the tinme of taking over the appellant MS. T.C did not take
possessi on of all ' the mterials which it consi der ed
unnecessary as it did not want to pay higher & conpensation
Consequently several itens were segregated and handed over
to the OL. but the rest of the assets were taken over by
the appellant MS T.C. Sone tinmes in~ 1971 the COficia
Li qui dator sold 16 lots of store itens,
502
out of which three lots were not taken. delivery of by the
purchasers Ms Akash Traders who had to pay Rs. 67,000/-.
W would like to nention here that we are not concerned with
this itemof three lots in the instant case and the equities
of the sane wll have to be worked out between the
purchasers and the O ficial Liquidator:
On  31.10.1972 the Managenent Ordi nance was pronul gated by
the President of India which was foll owed by the Managenent
Act whi ch was passed on 31.12.1972 and was gi ven
retrospective operation wth effect from 31.10.1972. 1In
January, 1973 a wit petition wag filed in this “Court
chal l enging the constitutionality of the Managenent ‘Act and
while, the wit petition was pending, an interimorder dated
28.9.1973 was passed in the followi ng terns
"Upon hearing counsel, the Court directed that
mai nt enance of status quo shall conti nue
pendi ng disposal of the Wit Petition except
that the liquidation proceedings will \go on
but there wll be no distribution of' noney
amongst the creditors or contributors unti
further orders".
On 16.11.1973 neetings were held before the Oficial
Li quidator 'to consider the effect of the interimorder and
ultimately the Oficial Liquidator with the concurrence of
the representatives of- the erstwhile directors of the
conpany decided that the assets of the conpany nmay be

realised by the Oficial Liquidator. It was further decided
that the three |lots of which delivery was not taken by Ms
Akash Traders should be sold. In pursuance of this decision

the Oficial Liquidator reported to the court for pernission
to sell the three lots and the court granted the said
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permssion as a result of which the said three lots we're
sold on 14-2-1974, and were purchased by Raj Tradi ng Conpany
the second respondent. An appeal was filed against the
order of the court dated 12.2.1974 to the Division Bench but
the same was di sni ssed.

On 19-4-1974 another report was nmade by the Oficial
Li qui dator for sale of certain noveables such as furniture

duplicating mmchine and nmachinery scrap etc. The Court
directed notice to the Additional CGovernment Pleader on the
aforesaid report of the Oficial Liquidator.

On 30th April, 1974 the appellant MS.T.C. appeared and
wanted time for filing objections but no objections were
filed and the Conpany Judge by its order dated 25th June,
1974 directed the O ficial Liquidator to sel | t he
af orementi oned assets ~and realise the price thereon. No
appeal against this order —was filed by the appellant
MS. T.C. On the 28th June, 1974 certain directions were
sought by the Oficial Liquidator for approving the proposed
purchasers which was granted.” The itens nentioned above
were sold for Rs. 72,501/-. On 3-7-74 the Court accepted
the offer of respondents 2 and 3 and 9 days later on 12-7-
1974 the Court granted permission for renoval of the
materials by the purchasers, but unfortunately because of
some |abour trouble the materials could not be taken
physi cal possession of by the purchasers. The appel | ant
MS.T.C. filed an appeal before the Division Bench against
the order of the Court directing the sale, of the articles
whi ch

503

was however dism ssed by the Division Bench-of the Bomrbay
Hi gh Court mainly on the ground that as this Court by virtue
of its interimorder dated 28-9-1973 had aut horised the sale
of the articles the Court was fully justified in ‘ordering
the sale of those articles. It is-against this order of the
Hi gh Court that the appellant-has cone up in appeal by
speci al | eave.

This is therefore in a nutshell the sequence of events
|l eading to the passing of the inpugned order passed by the
H gh Court dated 27-2-1975. W have heard counsel for the
parti es and have al so perused the judgrment of the H gh Court
and we feel that the Hi gh Court has not properly - construed
the interimorder of this Court and was tinder an erroneous
i npression of law "that this Court by its interimorder had
in fact authorised the sale which in law was invalid. It is
comon ground that at the time when this Court ~passed the
interim order dated 28-9-1973 the Managenent Act 1972 had
already cone into force. 1In the wit petition inwhich the
interim order of this Court was passed the vires of. The
Managenent Act was challenged and it would appear from the

reliefs sought ill the petition that there was an  express
prayer for suspending the provisions of the Act. Despite
this fact this Court did not at all suspend any 'of the
provisions of the Act, but nerely allowed the |iquidation

proceedi ngs to go on and the only condition inposed was that
there would be no, distribution of noney anpngst the
creditors or contributors until further orders. The Hi gh
Court was of the view that the order of this Court directing
the mai nt enance of status quo inpliedly anounted to
suspensi on of the provisions of the Managenment Act. W are
however unable to agree with the interpretation put upon the
interimorder by the H gh Court.
Section 8(1) of the Managenent Act runs thus
"No proceeding for the winding up of a
textile conpany, within the neaning of this
Act, shall lie in any Court or be continued
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whet her by or under the supervision of any

Court or voluntarily, except with the consent

of the Central Governnent"
Analysing this provision it is manifest that though the
section does not contain an absolute enbargo on t he
conti nuance of the proceedings it imnmposes an inportant
condition for the continuance of the proceedings; nanely,
that the consent of the Central Governnment should be
obt ai ned. When this Court passed the interim order dated
28-9-1973 and allowed the liquidation proceeding to
continue it only neant that the proceedi ngs should continue
in accordance with law and if the | aw enjoi ned any condition
the sanme nmust be conplied with. In view of the provisions
of section 8 of the Managenent Act the consent of the
Central Covernnment was necessary, so the order of this Court
would be interpreted as nmeaning that the proceedings could
continue after the Oficial Liquidator obtained the consent
of the Central Government under section 8 of the Managenent
Act . The order passed by this Court did not give any free
licence to the parties to act in disobedience of the
mandat ory-provisi ons of the Act -and continue the proceedings
wi t hout complying with the conditions enjoined by section 8

of the Management Act. In
504
t hese ci rcunst ances, t herefore, t he i nference is

irresistible that without the consent of the Centra
Covernment the liquidation proceedings could not continue
and the conmpany Judge was not legally justified in ordering
the sal e of the noveabl es w thout obtaining the sanction of
the Central at CGovernnent.
It was however suggested on behalf of the respondents that
section 8 would have no application to the facts " of the
present case inasnmuch as that section applied nerely to
proceedi ngs for the winding up of a textile conpany. 1In the
i nstant case, the conpany had already been wound up and the
proceedi ngs had however passed beyond the scope contenpl at ed
by section 8 of the Managenent Act. A delicate and
i ngeni ous distinction was sought to be drawn by counsel for
the respondents between "the w nding up" proceedings and the
proceedi ngs which started after a conpany had been wound up
In our opinion. it is not possible to construe, the words
"wi nding wup" in such a narrow sense as to defeat the very
object of the Managenent Act. In our opinion, the words
“wi ndi ng up" must be given the w dest possible anplitude in
order to serve the purpose of the Act nanely, to-control the
proceedi ngs of a textile conmpany which is in Iiquidation, by
the Central CGovernment. Wether the conpany bad been wound
tip or whether the proceedings for the winding up of _the,
conpany | ad been continuing would make no difference so far
as the, application of section 8 of the Managenent ~Act is
concerned. |In these circunstances, we are unable to accede
to the argunent put forward by the counsel for the
respondent s.
It was rightly submitted by counsel for the appellant  that
the Hi gh Court appears to have conpletely |ost sight of the
effect of the Nationalisation Act which bad been given
retrospective effect. in this connection, our attention was
drawn to section 35 of the Nationalisation Act which runs
thus : -
"No proceeding for the, wnding up of a
textile the right, title. and interest 1in
relation to the sick textile undertaki ng owned
by which have vested in the National Textile
Corporation under this, Act or for the
appoi ntnent of a receiver in respect of the
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busi ness of the sick textile undertaking shal

lie or be proceeded with in any court except

with the consent of the Central Covernnent"
This section reproduced the provisions of section 8 of the
Management Act in a different form The, Nationalisation
Act was passed oil 21-12-1974 and was, given retrospective
effect from1-4-1974. Thus, if the Act was to be properly
construed the perm ssion of the Conpany Judge given to the
Oficial Liquidator to sell the noveables would fall wthin
the mschief of section 35 of the Act.
Section 2 (1) (a) of the Nationalisation Act runs thus
" "Appoi nted day" means the 1st day of April, 1974". It is,
therefore, clear that the Art after being passed would, by
virtue, of its statutory fiction, take effect fromthe 1st
day of April, 1974 and al

505
proceedi ngs taken-after this day w thout the perm ssion of
the Central , Governnent would becone void ab-initio. The

Hi gh Court seens to have expl ained away this aspect of the
matter on the ground that as the Nationalisation Act was in
fact passed after the Court had (ranted perm ssion to sell
it could not affect the sale at all. W are of the opinion
that the Hi gh Court was in error in not giving effect to the
statutory fiction ‘contained in section 2(1) (a) of the
Nati onal i sation Act.
In the case of East End Dwellings Co.. Ltd. v. Finsbury
Bor ough , Council (1) Lord Asquith observed as follows : -
"“I'f you are bidden to treat an inmmginary state
of affairs as real, you nust surely, unless
prohi bited fromdoing so, al soinagine as rea
the consequences and incidents which, if the
putative state of affairs-had in fact existed,
nust i nevitably have f l'owed from or
accompanied it......... Tile Statute says that
you nust inmagine a; certain state of affairs
it does not say that having done so, you nust
cause or permt your inmagination to boggle
when it comes to the inevitable corollaries of
that state of affairs"”
These observations were quoted wi th approval by this Court
in the case ,of M. Boucher Pierre Audre v. Superintendent; -
Central Jail, Tihar, New Delhi(2) where Bhagwati, J.
speaking for the Court observed as
“I't is now well settled |law that where a | ega
fiction is created, full effect nust be given
to it and it should be carried to its |ogica
concl usi on".
In view of the decision of this Court it is manifest that
even though the Nationalisation Act may have cone, /into
force oil a later date the statutory fiction contained in
the Act must be fully given effect to by the Court even if
the effect of the sane is to nullify an order passed  prior
to: the passing of the Act. For these reasons, therefore,
we are clearly of the opinion that the express provisions of
section 35 clearly voided the sale which took place under
orders of the Conpany Judge after the Act would be deened
to, have, cone into force
Thus whi chever way we | ook at this case; the position is
clear that the, order by which the articles were sold was
void in law and conpletely ,destitute of any |legal effect.
The interimorder passed by this Court on 28-9-1973 could
not have had the effect of authorising the sale which was
voi d under the statute,. For these reasons, therefore, the
observations of the Hgh Court while interpreting the
interimorder of this Court which nay be extracted thus
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“In other words, the Suprene Court by its

interim order has suspended the operation of

section 8 of the Management

(1) [1952] A.C. 109.

(2) A .".R 1975 S.C. 164.
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Act, but subject to the provisions that the

vesting in managenent and the possession of

the respective parties wll be preserved

undi st ur bed" .
are uncalled for as they are, based on a nmisconstruction of
the interimorder passed by this Court.
For the reasons given above the appeal is allowed, the order
of the, High Court is set aside and the sale held by the
O ficial Liquidator in pursuance of the order of the Conpany
Judge is annulled. In case, the concerned respondents have
deposited the purchase noney in Court they would be entitled
to refund of the sane according to law as the sale made
under the orders of the Conpany Judge has been held by us to
be invalid and void. The decision of this appeal would not
govern the order of three lots of items of nobvable property
which had been sold earlier and which do not form the

subject matter of the, present appeal. In the peculiar
facts and circunstances of the case there will be no

order as to costs,

S. R

Appeal all owed. .
507




